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CWA Background and Statutory
Framework
Establishes the framework for regulating
discharge of pollutants into the waters of the
United States and regulating quality standards for
surface water.
Under the CWA, it is unlawful to discharge any
pollutant from a point source into navigable
waters without a permit.
EPA administers the National Pollutant Discharge
Elimination System (NPDES) permitting program
to allow discharges, with limitations set forth in
the permit.
Definition of “navigable waters” has generally
been limited to surface waters and wetlands and
has not been applied to groundwater.
Key question: when a discharge into groundwater
eventually reaches navigable waters, is an NPDES
permit required?
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NPDES/Groundwater Legislative History
The genesis of NPDES permit program can be found in 1899 Refuse Act,
requiring a federal permit to discharge pollutants into navigable waters.
In the 1950s-60s, Congress tries to combat worsening water pollution issues
with water quality standard-focused legislation. This approach was not enough.
In 1972, Congress enacts the CWA, combining a point source permit regime
with water quality standards and support for state nonpoint source
programming for the first time.
In the lead up, some members of Congress and the Administrator argued that
the NPDES program should encompass releases to groundwater because many
such releases will eventually reach a WOTUS. Proposed amendments to that
end were soundly rejected in both the House and Senate.
“Several bills pending before the Committee provided authority to establish
Federally approved standards for groundwaters which permeate rock, soil,
and other subsurface formations. Because the jurisdiction regarding
groundwaters is so complex and varied from State to State, the Committee
did not adopt this recommendation..” S. Rep. No. 4 14, 92d Cong., 1st. Sess.
at 73 (1971)
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NPDES/Groundwater Legislative History
(cont.)
Congress revisits the scope of the NPDES program in 1977 and 1987 in light of
doubts re the efficacy of nonpoint source programs--but each time declines to
broaden it, doubling down on nonpoint programs, and even narrowing the scope
of the NPDES program
Congress thought it made a “clear and precise distinction” between point sources
subject to federal regulation and nonpoint sources subject to state programs (1977).

As the Fifth Circuit observed in analyzing the CWA’s legislative history, “there is
not the slightest hint that any Member thought the bill would grant the
Administrator any power to regulate deep-well disposal or any other form of
groundwater pollution. Instead, all the evidence points to precisely the opposite
understanding.” Exxon Corp. v. Train, 554 F.2d 1310, 1329 (5th Cir. 1977).
The “unmistakably clear legislative history ... demonstrat[es] that Congress did
not intend the [CWA] to extend federal regulatory and enforcement authority
over groundwater contamination.” Kelley on behalf of Michigan v. United
States, 618 F. Supp. 1103, 1107 (W.D. Mich. 1985)
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Hawai’i Wildlife Fund v.
County of Maui,
886 F.3d 737 (9th Cir. 2018)
Maui County discharged treated wastewater into injection wells
without an NPDES permit
Ninth Circuit upheld groundwater conduit theory of CWA liability:
Indirect discharges must be “fairly traceable”
Discharges were “the functional equivalent of a discharge into the navigable water”

A particularly compelling case for indirect discharge liability:
County injected approx. 3-5 million gallons of
treated wastewater into groundwater (via the
injection wells) each day
County conceded the wastewater reached the
Pacific – “more than de minimis” level of
pollutants
No dispute that the four injection wells
constituted a "point source"
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Upstate Forever v.
Kinder Morgan Energy Partners, L.P.,
887 F.3d 637 (4th Cir. 2018)
Facts: Pipeline ruptured and spilled gas into groundwater, some of which
was conveyed to navigable waters. One time spill, repaired.
Issues:
Whether NPDES permitting requirement is limited to direct
discharges to WOTUS, or extends to where there is a hydrological
connection between groundwater and navigable waters.
Whether alleged violation is “ongoing” for purposes of CWA citizen
suit provision where discharge from pipe has ceased, but migration
of pollutants through groundwater is ongoing.
Fourth Circuit’s holding: Seepage of gas to WOTUS from groundwater
was a discharge of a pollutant subject to NPDES requirements because of
the “direct hydrological connection” between the groundwater and the
WOTUS, and also an “ongoing violation” under the CWA citizen suit
provision.
Status: Cert petition pending, on hold while Court decides County of
Maui.
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Ky. Waterways All. v. Ky. Utils. Co.,
905 F.3d 925 (6th Cir. 2018);
Tenn. Clean Water Network v. TVA,
905 F.3d 436 (6th Cir. 2018)
Environmental groups alleged that pollutants that leaked from a coal-fired power
plant’s coal ash ponds into groundwater that eventually reached a navigable
waterway required an NPDES permit because the discharge originated from the
ponds—a point source—and migrated through the groundwater, which connected
to navigable waters.
The Sixth Circuit disagreed and held that NPDES permitting requirements do not
apply to pollutants which are discharged into groundwater before reaching
navigable waters.
The court explicitly rejected the hydrological connection and groundwater conduit
theories, holding that although the CWA does not require a direct discharge to
navigable waters for liability to attach, it covers only discharges “into” navigable
waters “from any point source.”
These 6th Circuit cases created a circuit split with the 4th and 9th Circuits.
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Additional Relevant Case Law
Village of Oconomowoc Lake v. Dayton Hudson Corp., 24 F.3d 962
(7th Cir. 1994)
Seventh Circuit: The CWA does not “assert authority over ground waters, just
because these may be hydrologically connected with surface waters.”
But: Little evidence in the record showing the nature of the hydrological
connection

Rice v. Harken Exploration Co., 250 F.3d 264 (5th Cir. 2001) (OPA)
Fifth Circuit: Subsurface waters are not “waters of the United States under OPA.”
“A generalized assertion that covered surface waters will eventually be affected by
remote, gradual, natural seepage from the contaminated groundwater is
insufficient to establish liability under the OPA.”
But:
Door open for evidence of indirect discharges that amounts to more than a
“generalized assertion”?
Indeed, very little evidence presented showing the hydrological connection
between the impacted Free
groundwater
and the
surface water
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Practical Considerations – Gwaltney
Gwaltney v. Chesapeake Bay Foundation, 484 U.S. 49 (1987)
Held: CWA only authorizes citizen suits for continuous or ongoing
intermittent violations — situations where there is a reasonable
likelihood that a past polluter will continue to pollute in the future

Gwaltney and indirect discharges?
Issues intersect where pollutants continue to migrate in groundwater and
into navigable waters after the point source ceases release(ing) – i.e.,
Upstate Forever
Defendants moved to dismiss (lack of jurisdiction under Gwaltney)
because pipeline had been repaired
Fourth Circuit: CWA does not require that the point source
continue to release a pollutant – only that the discharge from the
point source continue to release a pollutant
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NPDES/Groundwater Regulatory
History
1970s-80s: EPA consistently states in reports and guidance that the NPDES
program does not cover discharges to groundwater, even if they reach WOTUS.
1990s: EPA considers trying to extend the NPDES program to cover discharges
to groundwater that is connected to surface waters, but recognizes that the Act
as written likely doesn’t go that far, suggesting Congress should amend it.
Meanwhile, EPA continues to reiterate elsewhere that groundwater
pollution is addressed via nonpoint programs, and only direct discharges
through NPDES.
2001: EPA proposes to revise NPDES requirements for CAFOs to require some to
address discharges to WOTUS via groundwater. The rule is not finalized.
While not as consistently, EPA thereafter continues to make statements
recognizing the limitation of the NPDES program to direct discharges to
WOTUS.
EPA’s permit practice over five decades maintained the line between
direct/point source discharges, and indirect/non-point discharges, with a very
few exceptions.
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Groundwater Regulatory History
(cont.)
The latest word on whether and when releases to groundwater are
covered by the NPDES program: EPA’s April 2019 “Interpretative
Statement” (84 Fed. Reg. 16,810).
EPA went further than the parties have advocated in most pending cases,
categorically excluding discharges to and through groundwater from the
program.
“The CWA is best read as excluding all releases of pollutants from a point
source to groundwater from NPDES program coverage, regardless of a
hydrologic connection between the groundwater and jurisdictional surface
water.” Congress left those releases to be addressed by the states and under
other programs.
EPA did not base that conclusion on any particular statutory language, but
rather “analyz[ed] the statute in a holistic fashion.” Did not focus on point
source vs. nonpoint source, but on the question of what Congress intended re
groundwater.
EPA asked for additional public input on what action might be needed to
“provide further clarity and regulatory certainty” on this topic.
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Groundwater Regulatory History
(cont.)

The effect of
EPA’s 2019
guidance, per
the agency’s
website:
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States’ Historical Role in
Regulating Groundwater
Courts have held on numerous occasions that the text, structure, and
legislative history of the CWA demonstrate Congress’ intent for shared
water management, and for state regulation of groundwater.
Village of Oconomowoc Lake v. Dayton Hudson Corporation, 24 F.3d 962,
965 (7th Cir. 1994) (“[T]he Clean Water Act does not attempt to assert
national power to the fullest … Congress elected to leave [regulation of
groundwaters] to state law.”)
Tenn. Clean Water Network v. TVA, 905 F.3d 436,439 (6th Cir. 2018) (“'[T]he
CWA is restricted to regulation of pollutants discharged into navigable
waters ... leaving the states to regulate pollution of non-navigable water”
such as groundwater.)
Am. Farm Bureau Fed’n v. EPA, 792 F.3d 281, 288 (3d Cir. 2015) (“Under th[e
Clean Water Act], the EPA and the states participate in a ‘cooperative
federalism’ framework working together to clean the Nation’s waters.”)
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Other Authorities Addressing
Groundwater Discharges
CWA Section 319, 33 U.S.C. 1329
Added to the Act in 1987 to strengthen states’ ability to address nonpoint
pollution.
States are given the authority and responsibility to:
identify waters that, due to nonpoint sources, will not attain water quality
standards;
identify the nonpoint sources that add pollution to those waters;
and implement best management practices and other measures to address
that pollution.
EPA provides $$ for 319 programs, which states use to address discharges to
groundwater that contaminate surface waters (from, e.g., septic systems, USTs).
If those dischargers are instead point source discharges subject to NPDES, then
they are not the proper subject of Section 319 nonpoint programs. A discharge
has to be on one side or another of Congress’s “clear and precise line.”
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Additional Groundwater
Authority – State Role
All states have groundwater discharge permitting programs, waterquality and groundwater-quality standards, and/or regulations
governing groundwater.
Typically cover municipal and industrial discharge, sanitary wastewater
systems, land application systems
i.e., Maryland, California, Massachusetts, Colorado, Michigan, etc.
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Examples of State Groundwater
Regulations

Colorado: It is unlawful to discharge any statutorily defined pollutant into
any state waters without first having obtained a permit from state
authorities. Colo. Rev. Stat. § 25-8-501(1). “State waters” include any and all
“subsurface waters which are contained in or flow in or through” the State.
Id. § 25-8-103(19).
Michigan: A “person shall not directly or indirectly discharge into the waters
of the state a substance that is or may become injurious” to public health,
commercial, industrial and agricultural land uses, and wild flora and fauna.
Mich. Comp. Laws § 324.3109(1). The term “waters of the state” is defined
to include “groundwaters . . . within the jurisdiction of this state.” Id. §
324.3101(aa).
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Other Authorities Addressing
Groundwater Discharges
Resource Conservation & Recovery Act, 42 U.S.C. 6901 et seq.
RCRA governs the storage, treatment, and disposal of solid and haz. waste.
Authorizes EPA to act to address pollution that imminently and substantially
endangers public health or the environment.
RCRA defines the “disposal” of a pollutant as “the discharge, deposit, injection,
dumping, spilling, leaking, or placing of any solid . . . so that the [waste] may . . .
be . . . discharged into any waters, including groundwater.”
But if the NPDES program applies, RCRA does not apply. It defines “solid waste”
to exclude “industrial discharges which are point sources subject to [NPDES]
permits.”
Under RCRA, EPA has extensively regulated and remediated groundwater
contamination, as well as discharges to groundwater from coal ash facilities,
landfills, and other major sources of groundwater contamination.
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Client Counseling (part 1)

Hawai’i Wildlife Fund and Upstate Forever = potential significant
expansion of CWA liability and permitting requirements
Consider discharges to land or groundwater that could potentially reach
navigable waters
Evaluate whether CWA permit is required (in addition to other
potentially applicable federal and state permits)
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Client Counseling (part 2)
Questions to consider with respect to NPDES permit and indirect discharges
Outside Ninth / Fourth Circuits?
“EPA’s Interpretative Statement should guide states and EPA regions with
future NPDES permitting and enforcement decisions in portions of the
country outside the Fourth and Ninth Circuit Courts of Appeal” (EPA’s April
15, 2019 Interpretative Statement)
EPA: no permit required
And when Supreme Court decision is issued?
Within Ninth Circuit or Fourth Circuit?
Dischargers must consider
Nature of discharge
Volume of discharge
Proximity/connection to navigable waters
Regulatory framework for activity at issue – does another statute cover
the activity?
RCRA, CERCLA, State law
Free Powerpoint
Potential for ongoing
migration Templates
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Client Counseling

Watch cases in your jurisdiction!
For now, whether a NPDES permit
is required for discharges to
groundwater depends on case
law in each jurisdiction
Potential to seek negotiated
solutions with plaintiff groups to
avoid or settle litigation
Negotiating mitigation or
avoidance measures will save
time and money on litigation
Bottom line: the applicability of the
NPDES program to groundwater
discharges will depend on the
outcome of the Supreme Court case
Stay tuned!
Free Powerpoint Templates

24
Page 24

Questions and Predictions:

Will County of Maui settle?
What happens if it does?

If not, what is the most likely outcome at the SC?
How would a reversal affect the legal landscape?
What happens to EPA’s guidance if the Court affirms the
Ninth Circuit’s decision (or the Fourth Circuit’s)?
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Questions?
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