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Individual Chapter 11
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The 6 Changes adopted from Chapter 13 for Individual
Debtors filing Chapter 11 ……

§ 1115. Property of the Estate
7

(a) In a case in which the debtor is an individual, property of the
estate includes, in addition to the property specified in section
541 –

(1) all property of the kind specified in section 541 that
the debtor acquires after the commencement
of the case but before the case is closed,
dismissed, or converted to a case under chapter
7, 12, or 13, whichever occurs first;
(2) earnings from services performed by the
debtor after the commencement of the case
but before the case is closed, dismissed, or
converted to a case under chapter 7, 12, or 13,
whichever occurs first.

§ 1123(a)(8): Plan Contents
8

§ 1123. Contents of Plan.
(a) Notwithstanding any otherwise applicable nonbankruptcy law, a plan
shall—
…
(8) in a case in which the debtor is an individual, provide for
the payment to creditors under the plan of all or such portion of
earnings from personal services performed by the debtor
after the commencement of the case or other future income of
the debtor as is necessary for the execution of the plan.

§ 1129(a)(15) Disposable Income Test
9

(15) In a case in which the debtor is an individual and in which the
holder of an allowed unsecured claim objects to the confirmation of the
plan —
(A) the value, as of the effective date of the plan, of the property
to be distributed under the plan on account of such claim is not less than
the amount of such claim; or

(B) the value of the property to be distributed under the
plan is not less than the projected disposable income of the
debtor (as defined in section 1325(b)(2)) to be received during the 5-year
period beginning on the date that the first payment is due under the plan,
or during the period for which the plan provides payments,
whichever is longer.

Plan Confirmation: Comparing § 1325(b)(1) and § 1129(a)(15)
10
§ 1325(b)(1) If the trustee or the holder of an
allowed unsecured claim objects to the
confirmation of the plan, then the court may
not approve the plan unless, as of the effective
date of the plan—

§ 1129(a)(15) In a case in which the debtor
is an individual and in which the holder of
an allowed unsecured claim objects to the
confirmation of the plan—

(A) the value of the property to be distributed
under the plan on account of such claim is not less
than the amount of such claim; or

(A) the value, as of the effective date of
the plan, of the property to be distributed
under the plan on account of such claim is not
less than the amount of such claim; or

(B) the plan provides that all of the debtor's
projected disposable income to be received in the
applicable commitment period beginning on the
date that the first payment is due under the plan
will be applied to make payments to
unsecured creditors under the plan.

(B) the value of the property to be distributed
under the plan is not less than the projected
disposable income of the debtor (as defined in
section 1325(b)(2)) to be received during the 5year period beginning on the date that the first
payment is due under the plan, or during the
period for which the plan provides payments,
whichever is longer.

§ 1127(e) Modification of Plan
11

(e) If the debtor is an individual, the plan may be modified at
any time after confirmation of the plan but before the completion of
payments under the plan, whether or not the plan has been substantially
consummated, upon request of the debtor, the trustee, the United
States trustee, or the holder of an allowed unsecured claim, to –
(1) increase or reduce the amount of payments on
claims of a particular class provided for by the plan;
(2) extend or reduce the time period for such payments; or
(3) alter the amount of the distribution to a creditor whose
claim is provided for by the plan to the extent necessary to take account of
any payment of such claim made other than under the plan.

§ 1141(d) Effect of Confirmation
12

DELAYED DISCHARGE
(5) In a case in which the debtor is an individual —
(A) unless after notice and a hearing the court orders
otherwise for cause, confirmation of the plan does not
discharge any debt provided for in the plan until the
court grants a discharge on completion of all
payments under the plan;

§ 1141(d) Effect of Confirmation
13

DISCHARGE FOR CAUSE
(5) In a case in which the debtor is an individual —
(B) at any time after the confirmation of the plan, and after notice and
a hearing, the court may grant a discharge to the debtor who
has not completed payments under the plan if—
(i) the value, as of the effective date of the plan, of property actually
distributed under the plan on account of each allowed unsecured
claim is not less than the amount that would have been
paid on such claim if the estate of the debtor had been
liquidated under
chapter 7 on such date …

14

THE ABSOLUTE PRIORITY RULE IN
INDIVIDUAL CHAPTER 11 CASES?

Basic Concepts
15

 History: The APR, which first appeared in bankruptcy practice over 100

years ago, is “central to the bankruptcy bargain.” Elizabeth Warren, A
Theory of Absolute Priority, 1991 Ann. Surv. Am. L. 9, 11 (1991).

 Stated Simply: The APR, “provides that a dissenting class of unsecured

creditors must be provided for in full before any junior class can receive or
retain any property under the plan. . . .” Norwest Bank Worthington v.
Ahlers, 485 U.S. 197, 207 (1988).

 Purpose: Originated to prevent deals between senior creditors and equity

holders to disadvantage of unsecured creditors—allows unsecured creditors
to maintain their position in the “fundamental order” by giving them the
power to reject a plan that results in a debtor retaining property without
unsecureds being paid in full. Id. at 197.

 New Value Doctrine: Can it even be applicable in individual Chapter 11s?

§ 1129(b)(2)(B): The Absolute Priority Rule
16

The Statute
(B) With respect to a class of unsecured claims —
(i) the plan provides that each holder of a claim of such class
receive or retain on account of such claim property of a value, as of the
effective date of the plan, equal to the allowed amount of such claim; or

(ii) the holder of any claim or interest that is junior to the
claims of such class will not receive or retain under the plan on account
of such junior claim or interest any property, except that in a case
in which the debtor is an individual, the debtor may retain
property included in the estate under section 1115, subject to
the requirements of subsection (a)(14) of this section.

The “individual exception” and § 1115(a)
17

§ 1129(b)(2)(B): With respect to a class
of unsecured claims —
(i) the plan provides that each holder
of a claim of such class receive or retain
on account of such claim property of a
value, as of the effective date of the
plan, equal to the allowed amount of
such claim; or

(ii) the holder of any claim or interest
that is junior to the claims of such class
will not receive or retain under the plan
on account of such junior claim or
interest any property, except that in
a case in which the debtor is an
individual, the debtor may retain
property included in the estate
under section 1115 …

§ 1115(a): In a case in which
the debtor is an individual,
property of the estate includes,
in addition to the property
specified in section 541—
(1) all property of the kind
specified in section 541 that the
debtor acquires after the
commencement of the case but
before the case is closed,
dismissed, or converted ….
(2) earnings from services
performed by the debtor after the
commencement of the case but
before the case is closed,
dismissed, or converted …

Individual Chapter 11 Cases and
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Fiduciary Duty
19

The individual debtor’s fiduciary duty to creditors
In re Bowman, 181 B.R. 836 (Bankr. D. Md. 1995) (duty
to put creditor interests first in settlement of a lawsuit).
In re Tel-Net Hawaii, Inc., 105 B.R. 594 (Bankr. D. Haw.
1989)(trustee appointed for debtor’s failure to pursue
preference actions which would have increased the
debtor’s exposure on guaranteed debts) .

Exemptions
20

How reconcile with fiduciary duty?
See In re Dixon, 2010 WL 3767604 (Bankr. N.D. Cal.
2010)(debtor’s counsel had conflict of interest by
representing debtor in Chapter 11 and defending against
creditor objection to $1 million exemption in retirement
funds).
Can exempt post-confirmation income?

Privilege
21

Corporate Debtors: See Weintraub, 471 U.S. 343 (1985)
(trustee holds a Chapter 11 corporate debtors’
attorney/client privilege).
Individual Debtors:
1.

Attorney client privilege passes to his or her bankruptcy estate and
does not remain in the hands of the individual . See In re Williams,
152 B.R. 123 (Bankr. N.D. Tex. 1992).

2.

Balancing the potential harm of disclosure to the individual against
the trustee’s duty to maximize the value of the estate. See In re
Bame, 251 B.R. 367, 375-376 (Bankr. D. Minn. 2000) (setting forth
a 5 part test ).

§330 (a) Compensation of Officers
22

. . . .
(4)(B) In a chapter 12 or chapter 13 case in which the
debtor is an individual, the court may allow reasonable
compensation to the debtor's attorney for representing
the interests of the debtor in connection with the
bankruptcy case based on a consideration of the benefit
and necessity of such services to the debtor and the
other factors set forth in this section.

§363(b)(1) Use of Property of Estate
23

 (b)(1) The trustee, after notice and a hearing, may use, sell,

or lease, other than in the ordinary course of
business, property of the estate,

Living Expenses
24

Paid as ordinary course of business expenses?
1. Court approval necessary
2. Court approval not necessary
3. Reasonableness
a. Disposable income test
b. Minimum standard
c. Value to estate

CASES
25

 In re Villalobos, 2011 WL 4485793 (BAP 9th Cir.

2011) (look to projected disposable income in section
1129(a)(15) to determine allowable living expenses).
 In re Krause, 349 B.R. 255 (Kan. 2006)(Use IRS
living standards to determine allowable living
expenses).
 In re Ledstrom, No. 12-11672 (Bankr. D. NV.
11/16/12)($15,000/mo. Living expenses; court held
that debtor intitled to some living expenses but court
permission needed and court refused to apply nunc
pro tunc

IRC §1398(e)(1)
26

Rev. Notice 2006-83 issued Sept. 18, 2006
Is post-petition compensation subject to double taxation?
a. Earning to individual under section 61
b. Property of estate under section 1115
c. What deductions are available?
d. To whom do you issue a 1099?
e. To whom do you issue a W-2?

§ 1129(a)(15) Disposable Income Test
27

(15) In a case in which the debtor is an individual and in
which the holder of an allowed unsecured claim objects to the
confirmation of the plan —
(A) the value, as of the effective date of the plan, of the
property to be distributed under the plan on account of such
claim is not less than the amount of such claim; or
(B) the value of the property to be distributed
under the plan is not less than the projected disposable
income of the debtor (as defined in section 1325(b)(2)) to be
received during the 5-year period beginning on the date that
the first payment is due under the plan, or during the period
for which the plan provides payments, whichever is
longer.

Projected Disposable Income
28

 Hamilton v. Lanning, 130 S.Ct. 2464 (2010)
 Court rejected mechanical approach to interpreting

BAPCPA and adopted forward looking approach
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Absolute Priority Rule Cases for Individual Chapter
Cases After BAPCPA
Absolute Priority Rule Abolished by BAPCPA
1. In re Tegeder, 369 B.R. 477, 480 (Bankr. D. Neb. 2007) (plain meaning)
2. In re Roedemeier, 374 B.R. 264, 274-76 (Bankr. D. Kan. 2007) (language
ambiguous)
3. In re Johnson, 402 B.R. 851, 852-53 (Bankr. N.D. Ind. 2009) (statement in dicta)
4. In re Shat, 424 B.R. 854, 867-68 (Bankr. D. Nev. 2010) (language ambiguous)
5. SPCP Group, LLC v. Biggins 465 B.R. 316, 322-23 (M.D. Fla. 2011) (plain
meaning)
6. In re Friedman, 466 B.R. 471 (B.A.P. 9th Cir. 2012) (plain meaning)
7. In re Tucker, 479 B.R. 873 (Bankr. D. Or. 2012) (following broad view in Friedman
on grounds BAP decision is binding as matter of stare decisis). Chief Bankruptcy
Judge Frank Alley had previously ruled in the case that the absolute priority rule
was not abolished. In re Tucker, 2011 WL 5926757.
Also See The Absolute Abolition of the Absolute Priority Rule in Individual Chapter
11 Cases by the Hon. Alan M. Ahart, Vol. 31 Cal. Bank. J. No. 3 (2011); The Absolute
Priority Rule for Individual Chapter 11 Debtors: To Be or Not to Be by Ralph
Brubaker, Bankruptcy Law Letter October 2012.
30

Absolute Priority Rule Cases for Individual Chapter
Cases After BAPCPA
Absolute Priority Rule Not Eliminated by BAPCPA
1. In re Gbadebo, 431 B.R. 222 (Bankr. N.D. Cal. 2010) (language ambiguous)
2. In re Mullins, 435 B.R. 352 (Bankr. W.D. Va. 2010) (plain meaning)
3. In re Steedley, 2010 WL 3528599 (Bankr. S.D. Ga. Aug. 27, 2010 (plain meaning)
4. In re Gelin, 437 B.R. 435 (Bankr. M.D. Fla. 2010) (language ambiguous)
5. In re Karlovich, 456 B.R. 677 (Bankr. S.D. Cal. 2010) (plain meaning)
6. In re Stephens, 445 B.R. 816 (Bankr. S.D. Tex. 2011)
7. In re Walsh, 447 B.R. 45 (Bankr. D. Mass. 2011) (quotes Gbadebo)
8. In re Draiman, 450 B.R. 777, 820-22 (Bankr. N.D. Ill. 2011) (plain meaning)
9. In re Kamell, 451 B.R. 505 (Bankr. C.D. Cal. 2011) (language ambiguous)
10.In re Maharaj, 449 B.R. 484 (Bankr. E.D. Va. 2011), aff’d, 681 F. 3d 558 (4th Cir. 2012)
(language ambiguous)
11.In re Lindsey, 453 B.R. 886 (Bankr. E.D. Tenn. 2011) (language ambiguous)
12.In re Borton, 2011 WL 5439285 (Bankr. D. Idaho Nov. 9, 2007) (plain meaning)
13.In re Tucker, 2011 WL 5926757 (Bankr. D. Ore. Nov. 28, 2011) (plain meaning)
14.In re Lively, 2012 WL 959286 (Bankr. S.D. Tex. Mar. 21, 2012), permission to appeal
granted, 5th Cir. No. 12-20277 (April 24, 2012) (plain meaning) (Debtor’s brief was filed on
July 30, 2012 and no other party has appeared or filed a responsive brief)
15.In re Arnold, 471 B.R. 578 (Bankr. C.D. Cal. 2012) (language ambiguous)
16.In re Chen, 482 B.R. 473 (Bankr. D. Puerto Rico 2012)
17.In re Stephens, 704 F. 3d 1279 (10th Cir 2013) (language ambiguous)
18.In re Wilson, 2013 Bankr. LEXIS 1098 (Bankr. N.D. Tex. March 22, 2013)
31

The Initial Opinions All Holding
That BAPCPA Abolished the
Absolute Priority Rule

32

In re Tegeder, 369 B.R. 477, 480 (Bankr. D. Neb. 2007) (plain
meaning)
“§1115 is clear…. Since §1115 broadly defines property of the estate to
include property specified in §541, as well as property acquired post petition
and earnings from services performed post-petition, the absolute priority
rule no longer applies to individual debtors who retain property of the estate
under §1115.”

33

In re Roedemeier, 374 B.R. 264, 274-76 (Bankr. D. Kan. 2007)
(language ambiguous)
the exception in §1129(b)(2)(B)(ii) and wording of §1115(a) are ambiguous with
respect to whether the exception covered §541 property.
adopted a broad reading of the exception based on: (i) the difficulty of individual
debtors to satisfy the new value exception, (ii) a narrow reading would probably have
limited impact on the ability of individuals to reorganize in chapter 11, and (iii) a
number of changes in BAPCPA to Chapter 11 that were drawn from the Chapter 13
model so that it could function for individual debtors much like chapter 13, and (iv)
Chapter 13 does not impose the absolute priority rule.

34

In re Shat, 424 B.R. 854, 867-68 (Bankr. D. Nev. 2010) (language
ambiguous)
“Although relatively straightforward, and uniformly adopted by courts, the broad
reading is not without problems. It essentially reads the absolute priority rule out of
individual chapter 11 cases, but does so in a convoluted manner-arguably indicative
that Congress did not fully appreciate the effect of the language it chose. This is
especially true given that the addition of provisions requiring provision of the value of
future labor effectively overruled Norwest Bank Worthington v. Ahlers without any
mention of that case in the legislative history.” (footnotes omitted) (at 867)
However, powerful counterarguments to a narrow reading: (i) absolute priority rule is
not sacrosanct, (ii) Chapter 13 has no absolute priority rule, (iii) the broader view saves
§1129(b)(2)(B)(ii) from an almost trivial reading, (iv) the host of changes to Chapter 11
with respect to individuals, all made with the goal of shaping an individual’s Chapter
11 case to look like a Chapter 13 case, and (v) the relatively simple wording used in
both §1129(b)(2)(B)(ii) and §1115. (at 867-68.)

35

Gbadebo’s Ruling that BAPCPA Did Not Abolish the Absolute Priority Rule
for Individual Chapter 11 Debtors
In re Gbadebo, 431 B.R. 222 (Bankr. N.D. Cal. 2010)
After determining that the Debtor’s Plan was not confirmable because it was filed in bad
faith and also did not satisfy §1129(a)(15), the bankruptcy court additionally considered the
applicability of the absolute priority rule.
Reading of §1129(b)(2)(B)(ii) language:

“If the court were writing on a clean slate, it would view the language of
§1129(b)(2)(B)(ii) as unambiguous. The Court would read the phrase “included in
the estate under section 1115” to be reasonably susceptible to only one meaning i.e.
added to the bankruptcy estate by §1115.” (emphasis in bold and underline added).”
Reading of §1115 language:
“Section 1115 provides that, in an individual chapter 11 case, in addition to the property
specified in §541, the estate includes the debtor's post-petition property.”

36

Gbadebo’s Ruling that BAPCPA Did Not Abolish the Absolute Priority Rule
for Individual Chapter 11 Debtors

Gbadebo also rejected the statutory analysis and policy arguments in Shat.
Each of the new provisions adopted from chapter 13 appears designed to impose
greater burdens on individual chapter 11 debtors’ rights so as to ensure a greater
payout to creditors.
Creditors are likely to vote in favor a plan if a reasonable dividend is proposed.
Elimination of the absolute priority rule would make the balloting of unsecured
creditors in chapter 11 meaningless.

37

Gbadebo’s Statutory Analysis is Not Consistent with the Words Used in the
Applicable Statutes
Gbadebo misstates the actual language of §1115 by inverting the order of the
clauses and placing the italicized phrase before the bolded phrase with the word
“includes.” If written this way, it may be correct that “includes” only refers to the
two categories of “post-petition” property and the question would be whether §541
property is included in the estate “under §1115” by the words “in
addition.” However, the word “includes” in §541 precedes “in addition to the
property specified in §541.”
Gbadebo additionally construes the words “included in the estate under §1115”
to read “added to the bankruptcy estate by §1115. While §541 property is not
“added” to the estate “by” §1115, it is certainly “included” in the estate “under”
§1115.

38

11 U.S.C. §1129. Confirmation of plan
(b)(2)(B)(ii) the holder of any claim or interest that is junior to the claims of such class will
not receive or retain under the plan on account of such junior claim or interest any property,
except that in a case in which the debtor is an individual, the debtor may retain property included
in the estate under section 1115, subject to the requirements of subsection (a)(14) of this section.”
The underlined portion of subsection (ii) was added to the Bankruptcy Code by BAPCPA.
11 U.S.C. §1115. Property of the Estate
(a) In a case in which the debtor is an individual, property of the estate includes, in addition
to the property specified in section 541—
(1) all property of the kind specified in section 541 that the debtor acquires after the
commencement of the case but before the case is closed, dismissed, or converted to a case
under chapter 7, 12, or 13, whichever occurs first; and
(2) earnings from services performed by the debtor after the commencement of the case but
before the case is closed, dismissed, or converted to a case under chapter 7, 12, or 13,
whichever occurs first.”

39

Ordinary Meaning of “include” (Vb)
“To contain as a part of something.” - Black’s Law Dictionary (7th ed. 1999)
“Comprise or contain as part of a whole” - Oxford English Dictionary Online
“To have as contents or part of the contents; be made up of or contain” - American
Heritage Dictionary Online
“To take in or comprise as part of a whole” - Merriam-Webster Dictionary (10th ed. 1997)

Ordinary Meaning of “included” (Vb)
“Contained as part of a whole being considered” - Oxford English Dictionary Online

Ordinary Meaning of “under” (prep)
“Within the group or classification of” - American Heritage Dictionary Online
“Within the group or designation of” - Merriam-Webster Dictionary (10th ed. 1997).
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The Gbadebo Line of Cases that the Absolute Priority Rule Was Not
Eliminated by BAPCPA
Following Gbadebo, the next 13 published bankruptcy court opinions all held that
BAPCPA did not abolish the absolute priority rule for individual Chapter 11 debtors,
some finding the statutory language ambiguous and a number finding that it was
unambiguous and stating the broad view was based on a tortured reading.
Virtually all of the cases expressly cited Gbadebo or cases following Gbadebo,
finding that §1115 did not absorb §541 and reading “included” in §1129 as “added” (a
number expressly and some implicitly); several expressly quoted Gbadebo’s inverted
reading of §1115.

41

The Gbadebo Line of Cases that the Absolute Priority Rule Was Not
Eliminated by BAPCPA
Additional rationales for a “narrow” interpretation
Elimination of the absolute priority rule could have been done in a much simpler
manner (Gelin, Karlovich, Kamell,Tucker).
A narrow reading does not render §1129(b)(2)(B)(ii) as insignificant as stated in
Shat (Gelin, Friedman dissent).
Objective of new language to keep the absolute priority rule for individual chapter
11 debtors the same as it was pre-BAPCPA (Karlovich, Tucker).
The broad reading renders language in the Code surplusage (Stephens, Lively and
Friedman dissent).
There is no legislative history indicating an intent to abolish the absolute priority
rule which has been a mainstay of chapter 11, and an intent to eliminate the absolute
priority rule cannot be inferred from the awkward and convoluted language used in
§§1129(b)(2)(B)(ii) and 1115 (Draiman, Kamell, Friedman dissent).
A number of the cases did not explicitly set forth the rationales, but simply cited
the prior narrow view cases and/or adopted the reasoning of a particular case.
42

Appellate Rulings that Absolute Priority Rule Abolished for Individual
Chapter 11 Debtors
SPCP Group, LLC v. Biggins 465 B.R. 316, 322-23 (M.D. Fla. 2011)
In re Friedman, 466 B.R. 471, 481-82 (B.A.P. 9th Cir. 2012)
Held that “broad view” that BAPCPA abolished absolute priority rule is correct.
Both SPCP Group and the BAP majority in Friedman based their rulings on a
plain meaning analysis that §1115 is unambiguous and clearly includes
prepetition and postpetition property and therefore the absolute priority rule no
longer applies to individual chapter 11 cases under the exception in
§1129(b)(2)(B)(ii).

43

Appellate Rulings that Absolute Priority Rule Abolished for Individual
Chapter 11 Debtors
Additional arguments advanced by the BAP that its plain meaning analysis was not
absurd
Its reading did not render provisions of the Code superfluous or anomalous,
citing as examples arguments in Gbadebo and the dissent that §103(a) would be
rendered superfluous and balloting would be meaningless.
Congress in adopting BAPCPA’s individual chapter 11 provisions borrowed
from Chapter 13.

44

Appellate Rulings that Absolute Priority Rule Abolished for Individual
Chapter 11 Debtors
Arguments in Friedman Dissent
The Friedman dissent strongly disagreed which the plain meaning analysis of the
majority, stating that the issue has “confronted and confounded innumerable
bankruptcy courts around the country and resulted in a significant number of
published opinions which split demonstratively in their results” and that the ruling
“eviscerates the recognized motives behind the original Code and its revisions when
applied in the individual chapter 11 proceeding.”
The Friedman dissent appears to be correct that the word “included” is not used in
the context argued by the majority and the rule of construction for “includes” may
also not be relevant to the interpretation of §1115, however, the dissent’s reading that
“included” means “added” and that §1115 does not incorporate §541 is contrary to
the plain statutory language.

45

CRITICISMS OF NARROW VIEW ARGUMENTS
IN GBADEBO LINE OF CASES

Statutory Analysis

Alteration of statutory language in statutory analysis.
The simple explanation for the “awkward” language of §1115(a) is that it exactly mirrors
the language in §1306 from which it was adopted. Speculating that there were better
ways to draft the language it not a valid justification for rejecting a plain reading of the
language actually used.
Arguments that broad view renders Code provisions superfluous or anomalous are
unfounded.
The fact that §1115 encompasses §541 property does not render §103(a) superfluous.
§103(a) incorporates numerous provisions that are still applicable to individual chapter
11 debtors and many chapter 11 provisions are not applicable to all chapter 11 debtors
including the individual chapter 11 debtor provisions added by BAPCPA.
Unsecured creditor votes are hardly meaningless if the absolute priority rule is
abolished. A failure to obtain acceptance of an unsecured creditor class triggers the
unfair discrimination and fair and equitable requirements of §1129(b)(1) as well as the
requirements of the new §1129(a)(15)(B) provision.
46

CRITICISMS OF NARROW VIEW ARGUMENTS
IN GBADEBO LINE OF CASES
Anomalies in Narrow View
Under the narrow view interpretation of 1129(b)(2)(B)(ii), an individual debtor could
retain postpetition property, but not exempt property under the majority of cases prior to
BAPCPA (which does not address/change 522(c)) (Ahart article).
1129(a)(15) provision added requiring property of a value at least equal to 5 years
projected disposable income, but under narrow view cannot retain means pre-petition
property which is often means of production of the debtor’s income (Friedman ruling).
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CRITICISMS OF NARROW VIEW ARGUMENTS
IN GBADEBO LINE OF CASES

Policy Arguments
The fact that certain provisions of BAPCPA including means testing were intended to
protect creditors from abuses, does not mean that every provision of BAPCPA should
be construed to be punitive. See In re Welsh, 711 F. 3d 1320, 1333 (9th Cir. 2013)
([“l]egislation often results from a delicate compromise among competing interests
and concerns. If we were to “fully effectuate” what we take to be the underlying
policy of the legislation, without careful attention to the qualifying words in the
statute, then we would be overturning the nuanced compromise in the legislation, and
substituting our own cruder, less responsive mandate for the law that was actually
passed. Weyer v. Twentieth Century Fox Film Corp., 198 F.3d 1104, 1113 (9th Cir.
2000). We therefore decline to give greater weight to one of the purposes of the
BAPCPA by ignoring the explicit language that Congress enacted.”)
The purpose of BAPCPA was to “ensure that the system is fair for both debtors and
creditors” and facilitating reorganizations of individual chapter 11 debtors is also a
fundamental policy of chapter 11 and benefits creditors who would get less in a
liquidation.
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CRITICISMS OF NARROW VIEW ARGUMENTS
IN GBADEBO LINE OF CASES
While the absolute priority rule has been a mainstay of chapter 11 for many years it is not
absolute or sacrosanct.
It was eliminated in 1952 for 26 years until the enactment of the Code and has been
subject to a judicially recognized new value exception.
The absolute priority rule originated to protect unsecured creditors from unfair deals
between shareholders and senior creditors and its necessity is more attenuated in individual
chapter 11 cases.
The absolute priority rule is a minimum requirement in the Code for satisfying the fair and
equitable requirement of §1129(b)(1) which remains as do other a number of other creditor
protections including the good faith requirement of §1129(a)(3) and the best interests
liquidation test under §1129(a)(7) in addition to the new creditor protections added under
BAPCPA adopted from chapter 13.
The counter-example in Lively and the Friedman dissent to Shat that the narrow view renders
the exception in §1129(b)(2)(B)(ii) trivial is questionable at best. The argument that an individual
debtor can retain some post-petition earnings during the first 5 years by economizing after
confirmation of their Plan is a limited possibility in light of the forward looking approach of the
projected disposable income requirement under the Supreme Court’s ruling in Hamilton v.
Lanning, 130 S. Ct. 2464 (2010) and also does not consider the rights of unsecured creditors to
request a modification of a confirmed plan of an individual chapter 11 debtor under Section
1127(e).
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The New Value Exception in Individual Chapter 11 Cases

Difficulties in satisfying pre-BAPCPA
Under the broad view, BAPCPA substitutes the approach used in chapter 13 cases.
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Absolute Priority Rule
51

Does retention of exempt property violate the
absolute priority rule?
Yes: See In re Gosman, 282 B.R. 45, 51-52 (Bankr. S.D. Fla. 2002);In re
Kovalchick, 1995 WL 118171, *4 (Bankr. E.D. Pa. 1995);In re Yasparro,
100 B.R. 91, 95 (Bankr. M.D. Fla. 1989); In re Ashton, 107 B.R. 670, 674
(Bankr. N.D. 1989); In re Johnson, 101 B.R. 307, 308-09 (Bankr. M.D.
Fla. 1989).
No: In re Bullard, 358 B.R. 541, 544-45 (Bankr. D. Conn. 2007); In re
Henderson, 321 B.R. 550, 559-61 (Bankr. M.D. Fla. 2005); In re Shin,
306 B.R. 397, 404 n.17 (Bankr. D.D.C. 2004); In re Egan, 142 B.R. 730,
733 (Bankr. E.D. Pa 1992).
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ADDENDUM/RECENT OPINIONS
In re Arnold, 471 B.R. 578 (Bankr. C.D. Cal. 2012) (narrow view)
Bankruptcy court held that ruling of 9th Circuit BAP in Friedman is not binding on bankruptcy courts in the Ninth Circuit.
Rejects holding in Friedman, concluding that language of §1115 is ambiguous and that the broad interpretation is strained and
ultimately unpersuasive and not supported by the weight of the case authority, finding that legislative history and strong policy
considerations require a narrow reading.
Discusses American Heritage Dictionary definitions of “includes” and “including” and sets forth detailed analysis of structure
of sentence and grammar used in §1115(a), citing Rozakis, English Grammar for the Utterly Confused.

In re Maharaj, 681 F. 3d 558 (4th Cir. 2012) (narrow view)
4th Circuit concluded that the language of §1129(b)(2)(B)(ii) and §1115 lends itself to more than one reasonable
interpretation, and thus does not have a “plain” meaning, citing the argument in the Court-Assigned Amicus that the reference to
§541 property in §1115 “is set aside from the rest of §1115 by a comma and a dash indicating it is ‘not essential’ to the statute’s
meaning.”
Ruled that context in which language is used demonstrates that Congress intended §1115 to add property of the estate already
established by §541, citing 6th Circuit ruling in Seafort construing §1306(a), the parallel Chapter 13 provision to §1115.
Additionally states that “implied repeal is strongly disfavored,” especially in the bankruptcy context, and there is no clear
indication from the language of the statutes and nothing in the BAPCPA’s legislative history that suggests that Congress
intended to repeal the absolute priority rule.
Cites observation of the Gbadebo court that BAPCPA provisions were designed to impose greater burdens on individual
chapter 11 debtors.

In re Stephens, 704 F.3d 1279 (10th Cir. 2013) (narrow view)
Discussed the divergent interpretations of the statutory language, concluding that the language was ambiguous as
determined by the 4th Circuit in Maharaj.
Also found that Congressional intent was ambiguous and adopted the narrow view based on the “presumption against implied
repeal.”
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ADDENDUM/RECENT OPINIONS (CONT’D)
In re Chen, 482 B.R. 473 (Bankr. D. Puerto Rico 2012) (narrow view)
Noted the sharp split in the cases on the question of whether the absolute priority rule applies in chapter 11 bankruptcy cases
of individual debtors after BAPCPA, citing the broad view and narrow view opinions, finding the reasoning and the logic
behind the narrow approach the most compelling.
Stated that “Section 1115 can be interpreted in two ways (1) narrowly to include only the additional post-petition property
already (sic) brought into the chapter 11 case by section 1115(a) or (2) broadly to include not only the additional post-petition
property but also all of the property brought into the estate under Section 541, including the property that the debtor already
had prior to the filing of bankruptcy.”
Noted that courts have held that the plain language can support either the broad view or the narrow view and that an
ambiguous reading also supports either view and stated agreement with reasoning of Arnold and Roedemeier that the language
is ambiguous and can be read either narrowly or broadly.
Discusses in detail the grammatical examination of Arnold, finding that a "literal reading" of § 1115 reveals that "in addition
to" is an adverbial phrase modifying the transitive verb, "includes", and thus, the narrow view is the correct interpretation.
Stated that legislative history and policy considerations also support the narrow view, stating that the purpose of BAPCPA
was “to have debtors repay more and not less, that BAPCPA’s goal was to fight against opportunist filings and abuse, and that
the broad view “shortcuts creditor protections under the absolute priority rule” and “endangers the equality core of chapter 11
bankruptcy and ‘does necessary violence to well-established jurisprudence, citing to Kamell and the dissent in Friedman.

In re Wilson, 2013 WL 1197672 (Bankr. N.D. Tex. March 22, 2013) (narrow view)
Noted that the courts are split on whether the 2005 BAPCPA amendments abolished the absolute priority rule in individual
chapter 11 cases and concluded in dicta that the better reasoned cases are those that conclude the absolute priority rule has not
been abrogated, citing the 4th Circuit’s opinion in Maharaj and the Lively opinion on appeal to the 5th Circuit.
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ADDENDUM/RECENT OPINIONS (CONT’D)

In re Tucker, 479 B.R. 873 (Bankr. D. Or. 2012) (broad view)
Bankruptcy court held that ruling of 9th Circuit BAP in Friedman is binding on
bankruptcy courts in the districts comprising the Ninth Circuit. The court had
previously ruled in a 2011 opinion that absolutely priority rule was not abolished in
individual chapter 11 cases.
Court noted practical distinction between narrow view and broad view is stark as
under the narrow view “it is difficult, if not impossible, for an individual chapter 11
debtor to confirm a plan over the objection of an impaired unsecured creditor class if
the plan provides for the retention of any assets owned pre-petition.”
Absolute priority rule is only a minimum requirement and application of the
Friedman rule does not eliminate “fair and equitable” requirement in §1129(b)(2).
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Recent Opinions: The APR Is Not Abrogated
Top 4 Reasons to Support Narrow View
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Statutes
ambiguous
(threshold)

Cannon of No
Implied
Repeal

“The Straight
Line”
Argument

Purpose of
BAPCPA=
debtors pay
more

Diagram your sentences!

In re Maharaj.
681 F.3d 588 (4th Cir. 2012)

X

X

X

X

N/A

In re Stephens,
7804 F.3d 1279 (10th Cir. 2013)

X

X

X

X

“In addition to” is not the direct
object of “includes”

In re Chen,
482 B.R. 473 (Bankr. D. Puerto
Rico 2012)

X

X

N/A

X

“In addition to” only modifies
“includes”

In re Arnold,
471 B.R. 578 (Bankr. C.D. Ca.
2012)

X

N/A

N/A

X

Detailed discussion of all
language parts. “In addition to” =
“Besides”

In re Wilson,
2013 WL 1197672 (Bankr. N.D.
Tex. 2013)

N/A

N/A

N/A

N/A

N/A

In re Arnold, 471 B.R. 578 (Bankr. C.D. Cal. 2012) and In re Chen, 482 B.R. 473
(Bankr. D. Puerto Rico 2012)
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...

property

includes

property

estate

property

in § 541. . .

ADDENDUM/BRUBAKER ARTICLE
The Absolute Priority Rule for Individual Chapter 11 Debtors: To Be Or Not to Be by Ralph
Brubaker, Bankruptcy Law Letter October 2012 (broad view)
Careful draftsmanship “is not a hallmark of 2005 BAPCPA Amendments (to put it mildly), and the available legislative
history is, in a (wildly understated) word, unhelpful.”
Discusses narrow and broad interpretations of what is “included” in an individual debtor’s bankruptcy estate by §1115, noting
the plain reading in Friedman and the Fourth Circuit’s conclusion in Maharaj that “[o]n the face of the statute, either
construction is plausible.”
Acknowledges that in a prior article he simply assumed the meaning of the chosen language is ambiguous in light of the wide
divergence of opinions, but in light of the critical importance of the preliminary determination of ambiguity (or not), determined
to “carefully examine the means by which Maharaj and other narrow-reading courts conclude that the straightforward broad
reading of §§1129(b)(2(B)(ii) and 1115(a) is not the plain unambiguous meaning of those provisions.”
Sets forth Merriam Webster online dictionary definition of “included” and states that narrow-reading courts “rewrite the text
of the statute to convey a different meaning that the one conveyed by Congress’s chosen words,” relying “upon a surplusage
inference to contend the linguistic meaning of the textual language is reasonably susceptible to their alternative reading.”
Acknowledges that language is awkward and cumbersome, but argues that (i) this does not necessarily indicate that its
meaning is unclear, noting that awkward, cumbersome language pervades the 2005 BAPCPA amendments, (ii) it is
incontrovertible that the 2005 Amendments to Chapter 11 for individual debtors were systematically incorporating and adopting
various aspects of chapter 13, which is fully consistent with the abolition of the §1129(b)(2)(B)(ii) absolute priority rule for
individual debtors, (iii) one can always armchair quarterback Congress’ chosen means of accomplishing a particular objective
and (iv) the narrow view presumes an unprecedented, complex, hybrid creditor repayment and is not favored by canons
presuming continuity of law in the absence of a clear indication that Congress intended a major change.
Narrow view is grounded in “Jam It to the Debtor Good and Hard” canon and ignores Chapter 11’s general rehabilitative
purpose and that BAPCPA was intended to preserve the “fresh start” for individuals deserving of bankruptcy relief.
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Recent 6th Circuit Ruling Construing §1306(a) Which Mirrors §1115
In a 2012 ruling of the 6th Circuit construing the language of §1306, the 6th Circuit
stated: “Section 1306(a) expressly incorporates §541. Read together, §541 fixes
property of the estate as of the date of the filing, while §1306 adds to the ‘property of the
estate’ property interests which arise post-petition.” See Seafort v. Burden (In re Seafort)
669 F. 3d 662, 667 (6th Cir. 2012).
The ruling of the 4th Circuit in Maharaj cites Seafort in support of its view that
Congress intended §1115 to add property to the estate already established by §541,
however, this analysis ignores the first quoted sentence in Seafort that “Section 1306(a)
expressly incorporates §541.”
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SUPREME COURT PRINCIPLES OF
STATUTORY INTERPRETATION
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PLAIN MEANING RULE
Hartford Underwriters Ins. Co. v. Union Planters Bank, 120 S. Ct. 1942, 1947 (2000)
[W]hen “the statute’s language is plain, ‘the sole function of the courts’” – at least where
the disposition required by the text is not absurd- “is to enforce it according to its terms.’”
United States v. Ron Pair Enterprises, Inc., 489 U.S. 235, 241, 103 L.Ed.2d 290, 109 S. Ct.
1026 (1989) (quoting Caminetti v. United States, 242 U.S. 470, 485, 61 L.Ed. 442, 37 S.
Ct. 192 (1917)).

Hamilton v. Lanning, 130 S. Ct. 2464, 2471 (2010)
“When terms used in a statute are undefined, we give them their ordinary meaning.”
Asgrow Seed Co. v. Winterboer , 513 U.S. 179, 187, 115 S. Ct. 788, 130 L. Ed. 2d 682
(1995).

In re Renteria, --- B.R. ----, 2012 WL 1578392 (B.A.P. 9th Cir. May 4, 2012)
[A] statute should be construed so that effect is given to all its provisions, so that no part
will be inoperative or superfluous, void or insignificant. . . .” Corley v. United States, 556
U.S. 303, 314 (2009) (citations and internal quotation marks omitted); see also 2A
SUTHERLAND ON STATUTORY CONSTRUCTION, supra, §46.6 (“It is an elementary
rule of construction that effect must be given, if possible, to every word, clause and
sentence of a statute.”)
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APPLICATION OF PLAIN MEANING RULE
Example – “INCURRED BY THE ESTATE” (§503(b)(1)(B)(i)):

Hall v. U.S. --- S.Ct. ----, 2012 WL 1658486 (May 14, 2012)
The question presented is whether a federal income tax liability resulting from individual debtors’ sale
of a farm during the pendency of a Chapter 12 bankruptcy is “incurred by the estate” and thus
dischargeable. We hold that it is not. … (at *3.)
The phrase “incurred by the estate” bears a plain and natural reading. See FCC v. AT&T Inc., 562 U. S.
___, ___ (2011) (slip op., at 5) (“When a statute does not define a term, we typically ‘give the phrase its
ordinary meaning’”). To “incur,” one must “suffer or bring on oneself (a liability or expense).” Black’s
Law Dictionary 836 (9th ed. 2009); see also Webster’s Third New International Dictionary 1146 (1976)
(“to . . . become liable or subject to: bring down upon oneself ”); Random House Dictionary 722 (1966)
(“to become liable or subject to through one’s own action; bring upon oneself ”). A tax “incurred by the
estate” is a tax for which the estate itself is liable. (at *4.)

Certainly, there may be compelling policy reasons for treating postpetition income tax liabilities as
dischargeable. But if Congress intended that result, it did not so provide in the statute. Given the
statute’s plain language, context, and structure, it is not for us to rewrite the statute, particularly in this
complex terrain of interconnected provisions and exceptions enacted over nearly three decades.
Petitioners’ position threatens ripple effects beyond this individual case for debtors in Chapter 13 and
the broader bankruptcy scheme that we need not invite. As the Court of Appeals noted, “Congress is
entirely free to change the law by amending the text.” 617 F. 3d, at 1167. (at *10.)
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APPLICATION OF PLAIN MEANING RULE
Example – “APPLICABLE” (§707(b)(2)(A)(ii)(I)):

Ransom v. FIA Card Servs., 131 S. Ct. 716, 724 (2011)
The key word in this provision is “applicable”: A debtor may claim not all, but only “applicable”
expense amounts listed in the Standards. Whether Ransom may claim the $471 car-ownership
deduction accordingly turns on whether that expense amount is “applicable” to him. …
Because the Code does not define “applicable,” we look to the ordinary meaning of the term. See,
e.g., Hamilton v. Lanning , 560 U.S. ___, ___, 130 S. Ct. 2464, 177 L. Ed. 2d 23, 33 (2010)).
“Applicable” means “capable of being applied: having relevance” or “fit, suitable, or right to be
applied: appropriate.” Webster’s Third New International Dictionary 105 (2002). See also New
Oxford American Dictionary 74 (2d ed. 2005) (“relevant or appropriate”); 1 Oxford English Dictionary
575 (2d ed. 1989) (“[c]apable of being applied” or “[f]it or suitable for its purpose, appropriate”). So
an expense amount is “applicable” within the plain meaning of the statute when it is appropriate,
relevant, suitable, or fit . . .
This reading of ‘applicable’ also draws support from the statutory context.
Scalia dissent:
When a thought could have been expressed more concisely, one does not always have to cast
about for some additional meaning to the word or phrase that could have been dispensed with.
This has always been understood. A House of Lords opinion holds, for example, that in the
phrase “ ’in addition to and not in derogation of ’ ” the last part adds nothing but emphasis.
Davies v. Powell Duffryn Associated Collieries, Ltd., [1942] A. C. 601, 607. (131 S. Ct. at 731.)
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APPLICATION OF PLAIN MEANING RULE
Example – “INTEREST ON SUCH CLAIM” (§506(b)) (grammatical structure and punctuation):

United States v. Ron Pair Enters., 489 U.S. 235, 241 (1989)
This reading is also mandated by the grammatical structure of the statute. The phrase
“interest on such claim” is set aside by commas, and separated from the reference to
fees, costs, and charges by the conjunctive words “and any.” As a result, the phrase
“interest on such claim” stands independent of the language that follows. “[I]nterest on
such claim” is not part of the list made up of “fees, costs, or charges,” nor is it joined to
the following clause so that the final “provided for under the agreement” modifies it as
well. See Best Repair Co. v. United States , 789 F. 2d, at 1082. The language and
punctuation Congress used cannot be read in any other way.
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CHANGES IN PRE-CODE PRACTICE
Hamilton v. Lanning, 130 S. Ct. 2464, 2473 (2010)
Pre-BAPCPA bankruptcy practice is telling because we “ ’will not read the Bankruptcy Code to erode
past bankruptcy practice absent a clear indication that Congress intended such a departure.’ Travelers
Casualty & Surety Co. of America v. Pacific Gas & Elec. Co., 549 U.S. 443, 454, 127 S. Ct. 1199, 167
L. Ed. 2d 178 (2007); Lamie v. United States Trustee , 540 U.S. 526, 539, 124 S. Ct. 1023, 157 L. Ed.
2d 1024 (2004); Cohen v. de la Cruz, 523 U.S. 213, 221, 118 S. Ct. 1212, 140 L. Ed. 2d 341 (1998); see
also Grogan v. Garner , 498 U.S. 279, 290, 111 S. Ct. 654, 112 L. Ed. 2d 755 (1991); Kelly v. Robinson
, 479 U.S. 36, 47, 107 S. Ct. 353, 93 L. Ed. 2d 216 (1986).

Hartford Underwriters Ins. Co. v. Union Planters Bank, 120 S. Ct. 1942, 1949 (2000)
[W]here the meaning of the Bankruptcy Code’s text is itself clear … its operation is unimpeded by
contrary … prior practice,” BFP v. Resolution Trust Corporation, 511 U.S. 531, 546, 128 L. Ed. 2d 556,
114 S. Ct. 1757 (1994) (internal quotation marks omitted). See, e.g., Pennsylvania Dept. of Public
Welfare v. Davenport, 495, U.S. 552, 563, 109 L.Ed.2d 588, 110 S.Ct. 2126 (1990); United States v. Ron
Pair Enterprises, 489 U.S. at 245-246.

Midlantic Nat’l Bank v. New Jersey Dep’t of Environmental Protection, 474 U.S. 494 (1986)
The normal rule of statutory construction is that if Congress intends for legislation to change the
interpretation of a judicially created concept, it makes that intent specific. Edmonds v. Compagnie
Generale Transatlantique , 443 U.S. 256, 266-267 (1979). The Court has followed this rule with
particular care in construing the scope of bankruptcy codifications.
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LEGISLATIVE INTENT - BACPCA PURPOSE
Ransom v. FIA Card Servs., 131 S. Ct. 716 (2011)
Congress enacted the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 (BAPCPA or
Act) to correct perceived abuses of the bankruptcy system.” Milavetz, Gallop & Milavetz, P. A. v. United
States, 559 U.S. ___, ___, 130 S. Ct. 1324, 176 L. Ed. 2d 79, 84 (2010)). In particular, Congress adopted
the means test--“[t]he heart of [BAPCPA’s] consumer bankruptcy reforms,” H. R. Rep. No. 109-31, pt. 1,
p. 2 (2005) (hereinafter H. R. Rep.), and the home of the statutory language at issue here--to help ensure
that debtors who can pay creditors do pay them. See, e.g.,ibid. (under BAPCPA, “debtors [will] repay
creditors the maximum they can afford”). (at 721)
Finally, consideration of BAPCPA’s purpose strengthens our reading of the term “applicable.” Congress
designed the means test to measure debtors’ disposable income and, in that way, “to ensure that [they]
repay creditors the maximum they can afford.” H. R. Rep., at 2. This purpose is best achieved by
interpreting the means test, consistent with the statutory text, to reflect a debtor’s ability to afford
repayment. Cf. Hamilton, 560 U.S., at ___, 130 S. Ct. 2464, 177 L. Ed. 2d 23, 37 (rejecting an
interpretation of the Bankruptcy Code that “would produce [the] senseless resul[t]” of “deny[ing]
creditors payments that the debtor could easily make”). Requiring a debtor to incur the kind of expenses
for which he claims a means-test deduction thus advances BAPCPA’s objectives. (at 725)
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LEGISLATIVE INTENT – CHAPTER 12 MODELED AFTER CHAPTER 13

Hall v. U.S. --- S.Ct. ----, 2012 WL 1658486 (May 14, 2012)
In 1986, Congress enacted Chapter 12 of the Bankruptcy Code, §1201 et seq., to allow
farmer debtors with regular annual income to adjust their debts. Chapter 12 was modeled
on Chapter 13, §1301 et seq., which permits individual debtors with regular annual
income to preserve existing assets subject to a “court-approved plan under which they pay
creditors out of their future income.” (at *3.)
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NARROW VIEW VS BROAD VIEW: FINAL THOUGHTS AND QUESTIONS

A finding that the statutory language is ambiguous is likely to be determinative as the sparse legislative history
and the presumption against implied repeal favors the narrow view.
Do the narrow view cases fail to consider or apply the dictionary definitions of the words used in rejecting the
plain meaning analysis of the broad view or determining that the narrow view is the correct reading?
Is the grammatical analysis in Arnold, Maharaj and Chen a strained and unrealistic reading of the statutory
language to find ambiguity when it is evident that Congress simply mirrored the language of § 1306(a) in
drafting § 1115(a)?
Are §§ 1115(a) and 1129(b)(2)(B)(ii) ambiguous because the language is awkward and cumbersome or because
eliminating the absolute priority rule in individual chapter 11 cases could have been drafted in a clearer way?
Does the 6th Circuit’s construal of § 1306(a) in Seafort favor the narrow view (as stated by the 4th Circuit in
Maharaj) or the broad view?
Do narrow view cases concluding that policy considerations strongly favor the narrow view fail to consider
that the absolute priority rule is only a minimum requirement of § 1129(b)(1) and does not eliminate the “fair and
equitable” requirement and other creditor protections including that the plan be proposed in good faith and that
BAPCPA also added new creditor protections?
Does the broad view turn creditor voting into a meaningless gesture?
Are the narrow view cases grounded in a “Jam it to the debtor good and hard” canon as contended by Prof.
Brubaker?
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