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Evolving Standards for
Imposing Bad Faith Liability
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Primer: What is Bad Faith
Typically a common law cause of action arising in two contexts:
• First-Party Claims: Failure to pay benefits, unnecessary
delay in paying benefits, improper claim handling
• Generally, insured must show that the insurer lacked a
reasonable basis for its coverage position, and that it
knew or disregarded that it lacked a reasonable basis
• Third-Party Claims: Failure to settle liability claims
against the insured within policy limits
• Generally, insured must show that insurer failed to
negotiate in good faith, despite its ability to settle a
claim against the insured within the limits of the
insurer’s policy
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Florida: Contractual Liability is not a
Prerequisite for Bad Faith
In Cammarata v. State Farm Fla. Ins. Co., 152 So.
3d 606 (Fla. 4th DCA Sept. 3, 2014), Florida’s
Fourth District Court of Appeal found that an
insured may bring a first-party bad faith action
against his insurer without a determination that
the insurer breached the contract
• The trial court dismissed the bad faith suit as
unripe. This judgment was reversed on appeal
because a bad faith action becomes ripe once
there is a determination of coverage and the
extent of damages; bringing a separate breach of
contract suit is not required
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Kentucky: No Reverse Bad Faith
In State Auto Prop. & Casualty Ins. Co.
v. Hargis, 785 F.3d 189 (6th Cir. May 6,
2015), the court did not allow an
insurer to assert a reverse bad faith
claim against its policyholder, finding
that no cause of action exists under
Kentucky law
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Massachusetts: Is a Direct Duty of Good Faith in Settlement
Owed by a Primary Carrier to an Excess Carrier?
In HDI-Gerling Am. Ins. Co. v. Navigators Ins. Co., No.
15-10338-FDS, 2015 WL 5315190 (D. Mass. Sept. 11,
2015), a primary insurer settled the entire claim against
its insured, in excess of the primary policy’s limits. It
then sued the excess carrier to recover the amount it
paid above policy limits. The excess carrier
counterclaimed that the primary should have sought
indemnity and contribution from its insured, which
would have triggered the limits of an employer’s
liability. The excess carrier alleged that the primary
insurer acted in bad faith by failing to seek indemnity
and contribution from their mutual insured
• The court deferred ruling on Gerling's motion to dismiss
Navigators' alleged claim for bad faith
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Missouri: Attempt to Negotiate
Global Settlement not Bad Faith
Purscell v. Tico Ins. Co., No. 13-2362, 2015
WL 3855253 (8th Cir. June 22, 2015)
• Insurer did not act in bad faith by:
• Declining policy limits settlement offer received
before insurer completed coverage investigation
• Attempting to reach a global settlement of all
claims against the policyholder where policyholder
did not make a “sufficient” definite demand on
insurer to settle certain claims within policy limits
to exclusion of his passenger. Insured’s passenger
put foot on accelerator and would not stop, even
when approaching intersection and saw another
car
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New Mexico: Evidence of Litigation is Evidence of
Bad Faith in “Rare Cases Involving Extraordinary
Facts”

Sinclair v. Zurich Am. Ins. Co., No. CV
14-606 WPL/KBM, 2015 WL 5309794
(D.N.M. Sept. 11, 2015)
• In a matter of first impression, the New Mexico District
Court considered whether an insurer’s litigation
conduct may be admissible as evidence of bad faith
• The Court disallowed use of counsel’s litigation
conduct to be used as evidence of bad faith, explaining
that the probative value of such evidence is
substantially outweighed by the risk of unfair prejudice
and confusion of the issues for the jury
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South Dakota: Bad Faith Claims are
Broader Than Coverage Denial
Hill v. Auto Owners Ins. Co., No. CIV.
14-5037-KES, 2015 WL 2092680 (D.S.D.
May 5, 2015)
• Recognizing bad faith claim was broader
than simply challenging denial of
coverage, the court denied Auto Owners’
motions for summary judgment as to
homeowners’ bad faith claim
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South Dakota: Bad Faith Claims Are
Broader than Coverage Denial
• [A]n insurance company may not ‘game’ or manipulate its
investigation or claims handling process to obtain more
favorable results at the expense of its insured by virtue of
the insurance company’s superior bargaining power and
resources. If discovery revealed that Auto Owners hired
adjusters with the understanding that the adjusters were
expected to minimize or ignore evidence supporting a
claim, or if Auto Owners instructed its adjusters to build a
case against the insured rather than reasonable and fairly
investigate the claim, or if Auto Owners intentionally
adopted a policy of denying valid claims to discourage its
insureds from further pursuing benefits, Auto Owners
could be liable for the tort of bad faith for actions apart
from its denial of benefits
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Texas: Jurisdictional Hurdles or
Road Blocks to Bad Faith Claims
In re Crawford & Co., 458 S.W.3d 920 (June 5,
2015)
• Workers’ compensation statute preempted all
common law claims arising in ‘settlement
process’ including claims for bad faith, malicious
prosecution, and fraud
• Supreme Court of Texas extended Texas Mut. Ins.
Co. V. Ruttinger, 381 S.W. 3d 430 (Tex. 2012) to
state that the Texas Workers Compensation Act
provides exclusive process and remedies for
claims arising out of crimes investigation,
handling or settling claim for workers’
compensation benefits
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Institutional Bad Faith Claims
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Primer: What is an Institutional
Bad Faith Claim?
• As a theory of liability: institutional factors, such as
performance or compensation evaluation plans,
cause claims personnel to act unreasonably, or there
was a company-wide scheme for unfairly resolving
claims
• As a basis to justify punitive damage claims
• However, supposed institutional practices are
relevant only if they influenced handling of claim
at issue. Yumukoglu v. Provident Life & Accid. Ins
Co., 131 F. Supp 2d 1215 (D.N.M. 2001) (insurer’s
“Round Table” review practice allegedly employed
to terminate legitimate claims not relevant since
practice was not employed concerning claim at
issue)
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Florida:
Order, Sandalwood Estates Homeowner’s Ass’n, Inc. v.
Empire Indemnity Ins. Co., No. 09-80787-CivRyskamp/Vitunac (S.D. Fla. Oct. 20, 2010)
• Sandalwood alleged Empire Insurance engaged in a
business practice of using an estimator with a history
of generating low estimates, and sought production of
documents to prove that fact
• Empire disputed (a) whether Sandalwood could seeks
documents beyond those the relate to its insurance
claim and (b) whether Sandalwood could seek
documents for claims related to Empire’s parent
company
• The Court answered both questions in the affirmative,
but found some requests overly burdensome
19

Size and Scope of
Punitive Damage Awards
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Primer: What are Bad Faith
Damages?
• First-Party Claims (Failure to pay, delay in paying,
etc.)
• Consequential economic losses that are fairly
within the contemplation of the insurance
company
• Attorneys fees, lost profits, etc.
• Third-Party Claims (Failure to settle liability
claims against insured)
• Damages awarded against insured in excess of
policy limits
21

Primer: What About Punitive
Damages?
• Bad Faith Alone May Justify Punitive Damages
• By statute or common law, some states permit punitive damages
against an insurer found to have acted in bad faith
• In an action arising under an insurance policy, if the court
finds that the insurer has acted in bad faith toward the
insured, the court may take all of the following actions:
• (1) Award interest on the amount of the claim from the
date the claim was made by the insured in an amount
equal to the prime rate of interest plus 3%;
• (2) Award punitive damages against the insurer;
• (3) Assess court costs and attorney fees against the
insurer. 42 Pa. C.S. § 8371
• “Wisconsin has repeatedly allowed punitive damages in bad
faith actions. It is no longer necessary to show malice or
vindictiveness in order to recover punitive damages; it is
enough that the wrongdoer acted in wanton, willful, or
reckless disregard of the plaintiff's rights”. Majorowicz v. Allied
Mut. Ins. Co., 212 Wisc. 2d 513, 532-33 (Wis. Ct. App. 1997)
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Primer: What About Punitive
Damages? (cont’d)
• More Than Bad Faith Is Required
• In other states, bad faith alone is insufficient to warrant imposition of
punitive damages
• “Absent egregious circumstances, no right to recover for emotional
distress or punitive damages exists for an insurer's allegedly wrongful
refusal to pay a first-party claim”. Pickett v. Lloyd’s, 131 N.J. 457, 476
(1993)
• “To recover for punitive damages, Plaintiff must show something more
than the conduct required to state a claim for bad faith … The something
more that must be shown is evidence that Defendant was aware of and
consciously disregarded a substantial and unjustified risk that significant
harm would occur”. Milhone v. Allstate Ins. Co., 289 F. Supp. 2d 1089,
1105 n. 9 (D. Ariz. 2003)
• “Even if the insurer has ‘no reasonable basis’ to deny or delay payment of
the claim, the plaintiff may not recover punitive damages on that basis
alone. The bad faith of the insurer justifies an award of compensatory
damages and nothing more. Only when accompanied by malicious,
intentional, fraudulent, or grossly negligent conduct does bad faith justify
punitive damages.” Transp. Ins. Co. v. Moriel, 879 S.W.2d 10, 17-18
(1994).
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Pennsylvania: Reckless Indifference and Delays
Justify Punitive Damages Award for Bad Faith
Breach of a Policy
In Davis v. Fid. Nat. Title Ins. Co., No. 672 MDA
2014, 2015 WL 7356286 (Pa. Super. Ct. Mar. 18,
2015), Fidelity Insurance challenged the amount of
punitive damages awarded in a bad faith action
Fidelity was unsuccessful
• The court affirmed the award, finding no abuse of
discretion, and finding that the record, showing
Fidelity’s reckless indifference, adequately
supported the trial court’s decision
• 4:1 ratio of punitive to compensatory damages
was not “facially improper”
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Virginia: Attorney’s Fees Award
In Revi, LLC v. Chi. Title Ins. Co., No.
141562, 2015 WL 5448640 (Sup. Ct. Va.
Sept. 17, 2015), the Supreme Court of
Virginia determined that "Code § 38.2209(A) requires a trial judge, rather than a
jury, to determine whether an insurer
committed a bad faith breach of an
insurance contract warranting an award of
attorney's fees to the insured"
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First party UM/UIM claims
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Florida: What is the Measure of Damages in a FirstParty Bad Faith Lawsuit Arising out of
Uninsured/Underinsured Motorist Coverage?

Florida’s appellate courts are split
regarding whether the underlying verdict
in a UM/UIM lawsuit is the measure of
damages in a subsequent bad faith
lawsuit, or whether the insured must try
their damages (again) in the bad faith
lawsuit
• Fridman v. Safeco Ins. Co., 117 So. 3d 16
(Fla. 5th DCA 2013)
• GEICO Gen’l Ins. Co. v. Paton, 150 So. 3d
804 (Fla. 4th DCA 2014)
27

Attorney-client Privilege
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Arizona: Insurer Does not Waive
Privilege
Everest Indem. Ins. Co. v. Rea, 236
Ariz. 503, 342 P.3d 417 (Ct. App. 2015)
• No waiver of attorney-client privilege
resulting from assertion of subjective
good faith defense because insurer
did not place the advice they received
from counsel at issue
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Arkansas: Discovery of Mental
Impressions
Jackson v. Allstate Ins. Co., 785 F.3d 1193
(8th Cir. 2015)
• District court did not err by denying
Plaintiff’s motion to compel production
of the documents contained in Allstate’s
privilege log or by granting Allstate’s,
subsequent, motion for protective order
• Plaintiff’s argument that the requested
documents were discoverable as “mental
impressions” of the agents who denied
her claim was “unpersuasive”
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Florida: Privilege is not a Sword
and Shield
Batchelor v. Geico Cas. Co., No.
611CV1071ORL37GJK, 2015 WL 6468124
(M.D. Fla. Oct. 22, 2015)
• Geico waived the attorney–client
privilege when its coverage attorney
testified to its good-faith efforts in the
claims-handling process. And because of
Geico’s earlier “consistent and aggressive
assertion” of the privilege, the court
vacated Geico’s defense verdict and
ordered a new trial
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New York: Erosion of Attorney-Client/WorkProduct Protections
Nat’l Union Fire Ins. Co. of Pittsburgh, PA v. TransCanada
Energy USA, Inc., 119 A.D.3d 492, 493 (1st Dept. 2014)
• “Documents prepared in the ordinary course of an
insurer’s investigation of whether to pay or deny a
claim are not privileged, and do not become so merely
because [the] investigation was conducted by an
attorney”
• Finding coverage opinion provided by counsel subject
to production where counsel was primarily engaged in
claims handling, “an ordinary business activity for an
insurance company”
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Ohio: Erosion of Attorney-Client/Work-Product
Protections
Work-Product Privilege:
Unklesbay v. Fenwick, 167 Ohio App. 3d 408,
415 (Oh. Ct. App. 2006)
• In bad faith claim arising from allegedly
improper handling of claim for UM/UIM
benefits “claims-file materials showing an
insurer’s lack of good faith in processing,
evaluating, or refusing to pay a claim are
unworthy of the protection afforded by the
attorney-client privilege or work-product
privilege”
33

Oklahoma: Identity of Individuals Contacted by
Attorney for Interviews is Protected Work Product

Phillips v. Hanover Ins. Co., No. CIV-14871-R, 2015 WL 1781873 (W.D. Okla. Apr.
20, 2015)
• Plaintiff is not entitled to a privilege log in response to its
request that Defendant identify “All persons contacted
and/or interviewed by [it] or [its] representatives in
connection with this case, regardless of whether said
persons were included in any investigative report or
whether said persons were asked to give a statement,”
because information sought is in the claim file and the
identities of individuals contacted by Defendant’s attorneys
for interviews in connection with the case is protected work
product
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Washington: Erosion of Attorney-Client/WorkProduct Protections
CEDELL v. FARMERS INS. CO. OF WASHINGTON, 295 P.3d 239 (Wash. 2013)
• First-party bad faith claims are “unique” and are founded on “two important
public policy pillars”: 1) that an insurer has a fiduciary duty to its insured, and 2)
insurance policies, practices, and procedures are highly regulated and of
substantial public interest
• To protect these principles, presumption that there is no attorney-client privilege
between the insured and the insurer in the claims adjusting process, and that the
attorney –client and work product privileges are generally not relevant
• Presumption may be overcome upon showing that insurer’s attorney not
engaged in quasi-fiduciary tasks of investigating and evaluating or processing
the claims, but was instead providing the insured with advice as to its own
potential liability, i.e., whether or not coverage exists under the law
• Practically speaking: Work-product and attorney-client privileges do not apply
where attorney is investigating or processing a claim by:
• Taking sworn statements (EOU)
• Corresponding with the insured
• Negotiating settlement of the claim
• Not followed by Anastasi v. Fid. Nat’l Title Ins. Co., 134 Haw. 400, 417 (2014)
(concluding that Cedell was “inconsistent” with the attorney-client privileged
as codified in Hawaii’s Rules of Evidence)
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Litigating Bad Faith Claims
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Preliminary Steps
• Obtain file from underlying lawsuit

• Create a timeline
• What is your theory?
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Preliminary Steps: Claims Handling as the
Initial Step in Avoiding a Bad Faith Claim
• Prompt acknowledgement of a claim
• Knowledge of state specific regulations pertaining
to claim handling and timing of response to claim
• N.Y. Ins. Law 3420(d)(2)
• Review of internal guidelines concerning claim
handling.
• Prompt and frequent communication with insured
after claim is submitted
• Preparation by claims personnel of internal and
external communications with the expectation
that they will be subject to disclosure
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Preliminary Steps: Claims Handling as the Initial
Step in Avoiding a Bad Faith Claim (cont’d)
• Being proactive with moving a claim forward
• Bad faith claims can arise not just in the context of
allegedly wrongful denial of coverage, but for
allegedly unnecessary delay in providing benefits once
they are indisputably due
• Follow up communications to the insured if requested
information is not provided or if further investigation is
necessary
• “Diarying” the file as a method of keeping track of the
claim
• Some states require periodic updates to the insured
• Failure to comply with regulations not bad faith
“per se”
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Supporting Your Coverage Position
• Acting “reasonable under the circumstances”:
• Conducting a thorough investigation before providing your
position
• Bad faith typically requires intentional conduct, rather
than simple negligence – it is usually not sufficient that
the carrier’s coverage position was incorrect, if it acted
in good faith in reaching the position
• Retaining an expert and/or independent adjusting service
to assist in the claim investigation, as appropriate
• Examination of expert’s qualifications
• Sharing of all relevant information with expert
• Avoid “suggesting” outcome of expert’s analysis
• Meet with the insured and insured’s representatives and
solicit documents and information from them
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Supporting Your Coverage Position (cont’d)
• Timely notify insured in writing of any potential
coverage issues
• Timely respond to any “push back” received
from insured
• Fully evaluate all settlement demands
• Assess settlement demand based on the facts
of the case and the applicable law
• Be aware of “low ball” settlement offers,
which may be used as indicia of bad faith
• Be conscious of coverage limits, and extent to
which a settlement of one claim may exhaust
coverage for other claims
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Discovery: Document Requests and
Production in Bad Faith Cases
• Interrogatories
• Use interrogatories to obtain more information
about individuals with knowledge listed on
Rule 26 disclosures

• Admissions
• Requests for admissions have no special
advantages in bad faith cases and can be
primarily used to narrow evidentiary disputes
if you encounter a non-stipulating opposing
counsel
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Document Requests and
Production in Bad Faith Cases
• Requests for Production
• The Claims File
• The Claims Manual
• The Home Office legal
file
• Seminar and Training
Material
• Financial Statements
• Home Office Bulletins
• The Extracontractual
Liability Unit or
Department
• Complaint Log

•
•
•
•
•
•

•
•

Prior Bad Faith suits
Reserves
Personnel files
Claims committee
notes
The underwriting file
Prior depositions and
sworn testimony of
adjusters
Communications with
reinsurers
Organizational charts
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Discovery: Depositions
• When and whom to depose
• A corporate designee deposition or depositions
• The first-line claims adjusters, usually in the order in which they
touched the file
• The supervisor or supervisors consulted by the first-line adjusters,
or those providing input into the manner in which the claim was
adjusted and all benefits determined
• The highest ranking officer or officers with final authority
concerning the handling of the claim
• Coverage counsel, if coverage counsel participated in the
investigation of the claim, or assisted the insurance company in
arriving at its coverage decisions
• Inside counsel who work with adjuster
• Counsel appointed by insurer to defend the insured
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Discovery: Additional Considerations
Reserve Information
• American Protetion Ins. Co. v. Helm Concentrates, Inc.,140 F.R.D. 448, 450 (E.D.
Ca. Dec. 9, 1991)
• Relevancy of reserve information varies depending on whether claim at issue
arises under first-party or third-party policy
• In third-party context, reserve information may be probative to issue of
whether there is a potential for liability on the part of the insured, which is in
turn relevant to insurer’s good faith efforts to settle claim against the insured
• In the first-party context, the potential liability of the insured “is marginally
relevant at best”
• Kaufman v. Nationwide Mut. Ins., 1997 U.S. Dist. LEXIS 18530 (E.D. Pa. Nov. 12,
1997)
• Fact that claims personnel had not established a reserve in accordance with
internal procedures did not establish bad faith by the insurer in its claim
handling
• Refusing to order insurer to produce information concerning its procedures
for setting reserves, since the information was confidential and was unlikely
to lead to the discovery of admissible evidence
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Discovery: Additional Considerations
Reinsurance
• Cummis, Inc. v. Ace Am. Ins. Co., 2011 U.S. LEXIS 4568, at *29-32 (S.D. Ind.
Jan. 14, 2011)
• Not requiring production of reinsurance contracts because not relevant
to coverage or bad faith claims against multiple insurers and because the
insurers’ “contractual relationships with reinsurers are sensitive business
matters that [they] naturally may not wish even to share with each
other”
• Requiring production of communications between insurers and
reinsurers since they “may indeed reveal the [i]nsurers’ views on
coverage that may lead to evidence admissible” on the breach of
contract and bad faith claim
• U.S. Fire Ins. Co. v. Bunge N. Am., Inc., 244 F.R.D. 638, 641-43 (D. Kan. 2007)
• Production of reinsurance agreements required under F.R.C.P.
26(a)(1)(A)(iv).
• Concluding that fact that “reinsurance information” was confidential
and proprietary, did not mean that information was shielded from
disclosure
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Litigating a Bad Faith Claim
(Carrier’s Perspective)
• Move to dismiss:
• For failure to plead sufficient facts supporting bad faith claim or
claim for punitive damages
• Duplicative claims, i.e., bad faith claim and claim for breach of
implied covenant of good faith & fair dealing premised on same
facts
• Some states do not recognize a separate cause of action for bad
faith where the bad faith claim and the breach of contract claim
are based on the same set of facts
• Seeking to sever and/or stay bad faith claim from underlying
substantive coverage claim
• May limit discovery on bad faith claim
• May limit supposed “leverage” created by bad faith claim, as in
many jurisdictions, no bad faith claim exists if insured does not
prevail on substantive coverage claim
• May remove possibility of recovery of attorneys’ fees
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Litigating a Bad Faith Claim
(Carrier’s Perspective) (cont’d)
• Early motion practice on substantive coverage
claim
• Some jurisdictions, if the insured cannot
establish a right to summary judgment on
coverage claim, bad faith claim fails as a
matter of law
• Claims involving a “battle of experts” may
be particularly suitable for a motion for
summary judgment under this standard
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Pitfalls to Avoid
• Communications to the insured where the
insurer’s coverage position is unclear
• References to policy forms or endorsements not
on the policy
• Citing paragraph after paragraph of policy
language without any discussion of how the
policy language may apply to the claim
• Distinction: Proper for an insurer to reserve its
rights under all potentially applicable policy
provisions, even if at the time it’s unclear
whether provisions will apply.
• Engaging in strained construction of policy
language
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Questions?
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