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COVERAGE LITIGATION
DISCOVERY OVERVIEW
• Key Documents
• Policyholder Discovery Objectives
• Insurer Discovery Objectives
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WHAT DO POLICYHOLDERS WANT?
•
•
•
•
•
•
•
•

Claims File
Underwriting File
Claims Manuals/Guidelines
Underwriting Manuals/Guidelines
Drafting History
Other Insureds’ Claims Files
Reserve and Reinsurance Information
“Bad Faith” Discovery
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WHAT DO INSURERS WANT?
•
•
•
•

Internal Corporate Documents
Underlying Case Documents
“Common Interest” Documents
Policyholder-Broker Communications
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STRATEGIC CONSIDERATIONS
• Bad Faith v. Breach of Contract/Declaratory
Judgment Action
• Ambiguity & Policy Interpretation
• State Law Differences

• State v. Federal Court Differences
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POLICYHOLDER PRACTICE TIPS
•
•
•
•

Choosing Venue
Bad Faith As A Discovery Tool
Narrowly Tailor Requests
Seek A Privilege Log And Then In-Camera
Review
• Use Of Confidentiality Agreements
• Limit Broker Communications
• Do Not Get Bogged Down In Discovery
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Discovery of Claims and
Underwriting Files
Eric Portuguese
Lester Schwab Katz & Dwyer
New York

Discovery of Claims and Underwriting Files
•

Generally an insurance company may not withhold documents on
work product grounds where the material was prepared as part of
the normal course of its insurance business, as contrasted to
documents prepared in anticipation of litigation with its insured.
Where a claims document serves both litigation and ordinary
business purposes, a common test is whether the “primary
motivating purpose” behind the creation of the document is to aid in
possible litigation. See U.S. Fire Ins. Co. v. City of Warren, 2012
WL 1454008 (E.D. Mich. 2012); Comptom v. Allstate Property & Cas
Ins. Co.; 278 F.R.D. 193 (S.D. Ind. 2011).
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•

The insurer bears the burden of proving that the claim documents in
question were created in anticipation of litigation. See 105 Street
Associates, LLC V. Greenwich Ins. Co., 2006 WL 3230292
(S.D.N.Y. 2006). Since it is often difficult to separate documents
prepared as part of the normal course of business from documents
prepared for purposes of litigation, some courts use a presumption
that a document prepared before an insurer has made a final
decision on the claim is not work product. See Cummins, Inc. v. Ace
American Ins. Co., 2011 WL 1832813 (S.D. Ind. 2011) [holding that
comprehensive coverage position letter, although not final word on
the claim, clearly reflected insurer’s detailed decision regarding
disputed coverage issues, and demonstrated that insurer reasonably
anticipated litigation at that time].
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•

While the insurer’s retention of outside coverage counsel is not
dispositive of when coverage litigation is anticipated, such retention
may support the insurer’s contention that at that time the insurer
anticipated litigation. See Medical Protective Co. v. Bubenik, 2007
WL 3026939 (E.D. Mo. 2007). Note that an insurance company
may not insulate itself from discovery by hiring an attorney to
conduct an ordinary claims investigation. See Arkwright Mut. Ins.
Co. v. National Union Fire Ins. Co. of Pittsburgh, Pa., 1994 WL
510043 (S.D.N.Y. 1994); see also U.S. Fire Ins. Co. v. City of
Warren, Supra [existing coverage actions between insured and
insurer demonstrated that insurer reasonably anticipated coverage
litigation over new claim.]
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•

Work product protection, as between the insurer and insured, does
not apply to documents prepared by defense counsel retained by
insurer to defend insured. See Tudor Ins. Co. v. McKenna
Associates, 2003 WL 21488058 (S.D.N.Y. 2003) [insurer cannot
seek work product protection for such documents].
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•

In bad faith cases, courts have often allowed discovery of the
insurance company’s work product because of the substantial or
compelling need for such discovery. See e.g. Walters v. State Farm
Mut. Auto Ins. Co., 141 F.R.D. 307 (D. Mont. 1990). The Courts are
split on whether to permit discovery as to opinion work product in a
bad faith case. Compare Camacho v. Nationwide Mut. Ins. Co., 287
F.R.D. 688 (N.D. Ga. 2012) (court permitted insurer to redact “the
mental impressions, conclusions, opinions, or legal theories of
counsel and the insurance representatives”); with Ferrara &
DiMercurio v. St. Paul Mercury Ins. Co., 173 F.R.D. 7 (D. Mass.
1997) [although opinion work product requires a stronger showing
than ordinary work product, court ordered production of opinion work
product “where the mental impressions of counsel are directly in
issue”].
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•

Some courts have required insureds to demonstrate a prima facie
case of bad faith before allowing discovery of an insurer’s work
product. See Ring v. Commercial Union Ins. Co., 159 F.R.D. 653
(M.D.N.C. 1995) [conclusory allegation of bad faith is not sufficient];
see also Tackett v. State Farm Fire and Cas. Ins. Co., 653 A. 2d 254
(Del. 1995) [court required a showing of an adequate factual basis
and an in camera review of the documents].
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•

Courts have directed discovery of underwriting files because of the
potential that a policy provision is ambiguous. See National Fire
Ins. Co. of Pittsburgh, Pa. v. Mead Johnson & Co., 2011 WL
5025494 (S.D. Ind. 2011). Underwriting files have been held
potentially relevant to prove the meaning of disputed terms with
extrinsic evidence such as custom and trade usage and the insurer’s
understanding of what the disputed terms meant. See Machinery
Movers v. Fidelity and Deposit Co. of Mary, 2007 WL 3120029 (N.D.
Ill. 2007).
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•

Courts have reasoned that material in underwriting files is not likely
to be protected work product. See Silgan Containers v. National
Union Fire Ins., 2011 WL 1058861 (N.D. Cal. 2011). Discovery has
also been extended to underwriting files for policies issued to the
same insured before the policy in question. Id.; Lexington Ins. Co.,
1999 WL 33292943 (N.D. Cal. 1999).
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Discovery of Claims and Underwriting Manuals
•

Many courts have held that claims manuals or guidelines are
discoverable in actions alleging bad faith or unfair trade practices.
See Ohio Cas. Ins. Co. v. Firemen’s Ins. Co. of Washington, D.C.,
2008 WL 413849 (E.D.N.C. 2008); Cunningham v. Standard Fire
Ins. Co., 2008 WL 26683021 (D. Colo. 2008); but see Garvey v.
National Grange Mut. Ins. Co., 167 F.R.D. 391 (E.D. Pa. 1996)
[whether insurer strayed from its internal procedures does not
establish bad faith].
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•

Insureds may attempt to use claims manuals in an effort to establish
that the insurer did not adhere to its own internal guidelines or
procedures. See U.S. Fire Ins. Co. v. Burge North America, Inc.,
244 F.R.D. 638 (D. Kan. 2007); see also Grange Mut. Ins. Co. v.
Trude, 151 S.W. 3d 803 (Ky. 2004) [manuals discoverable because
of allegation that Grange’s own policies “embody or encourage bad
faith practices”]. In addition, parties may conduct such discovery in
an attempt to demonstrate inconsistencies between the insurer’s
present position and its past interpretative positions. See Champion
Intern. Corp. v. Liberty Mut. Ins. Co., 129 F.R.D. 63 (S.D.N.Y. 1989).
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•

Claims manuals have also been held discoverable in coverage
actions since they may show how the insurer understood,
interpreted and applied relevant policy language. See Glenfed
Development Corp. v. Superior Court, 53 Cal. App. 4th 1113 (1997).
In addition, claims manuals or guidelines may contain information
relevant to resolving ambiguities, such as the insurance company’s
course of dealing or insurance industry practice. See U.S. Fire Ins.
Co. v. City of Warren, 2012 WL 1454008 (E.D. Mich. 2012).
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•

Claims manuals are not ordinarily protected by the work-product
doctrine since they contain directions for resolving claims in the
ordinary course of business, which cuts against a finding that the
manuals were prepared in anticipation of litigation. See Safeco Ins.
Co. of America v. M.E.S., Inc., 289 F.R.D. 41 (E.D.N.Y. 2011).
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•

Underwriting guidelines and manuals have also been held
discoverable to show the intentions of the insurer to include or
exclude certain risks. See GBTI, Inc. v. Ins. Co. of State of Pa.,
2010 WL 2942631 (E.D. Cal. 2010); see also Coffeyville Resources
Refining & Marketing v. Liberty Surplus Ins. Corp., 261 F.R.D. 586
(D. Kan. 2009) [limiting scope of manual production to the time
frame during which the insured had coverage with particular insurer].
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•

Some courts have limited discovery of claims and training manuals
to the extent they relate to the policy provisions in issue (including
definitional sections). See McCrink v. Peoples Benefit Life Ins. Co.,
2004 WL 2743420 (E.D. Pa. 2004). Other courts have ordered the
production of any such manuals which were given to the insurance
company’s employees who had some interaction with the policy and
claim. See Bell v. Allstate Ins. Co., 2004 WL 1240627 (E.D. Pa.
2004); but see Saldi v. Paul Revere Life Ins. Co., 224 F.R.D. 169
(E.D. Pa. 2004) [manual discoverable even if employees involved in
claim have not reviewed or relied on manual].
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Drafting History
•

Discovery of a policy’s “drafting history” (i.e., interpretative and
explanatory materials generated by insurance companies or by
insurance trade associations) is controversial and the cases are
split. Some cases permit such discovery “as important to a full
understanding of the intent of insurance companies.” See Hoechst
Celanese Corp. v. National Union Fire Ins. Co. of Pittsburgh, Pa.,
623 A. 2d 1099 (Del. Super 1991); see also Nestle Foods Corp. v.
Aetna Cas. and Sur. Co., 135 F.R.D. 101 (D. N.J. 1940). These
courts permit such discovery when questions concerning ambiguity
have not yet been resolved. See Viking Yacht Co. v. Affiliated FM
Ins. Co., 2008 WL 8715540 (S.D. Fla. 2008).
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•

Some courts have denied drafting history discovery absent a
showing that the policy on its face is ambiguous. See Builders Mut.
Ins. Co. v. Parallel Design & Development, LLC, 2010 WL 6573365
(E.D. Va. 2010) [absent any ambiguity, a court will not allow extrinsic
evidence], Lappin v. Gwartney, 2001 WL 185167 (D. Kan. 2001);
Missouri Pacific R. Co. v. Aetna Cas. & Sur. Co., 1995 WL 861146
(N.D. Tex. 1995) [request is premature unless and until the policy
terms are held to be ambiguous]. Where the court specifically finds
the relevant policy provision to be unambiguous as a matter of law,
courts have denied discovery as to drafting history. See Cato
Institute, Inc. v. Continental Cas. Co., 2011 WL 3626784 (D. Md.
2011); National Union Fire Ins. Co. of Pittsburgh, Pa. v. CBI
Industries, Inc., 907 S.W.2d 517 (Tex 1995).
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•

Among the factors to be considered are whether the specific insurer
was directly involved in developing the provision at issue, where an
insurer group, such as Insurer Services Office (ISO), has in fact
created the form or endorsement. Another factor is whether or not
the provision is manuscript and differs from standard policies of that
type. See Cummins, Inc. v. Ace American Ins. Co., 2011 WL
130158 (S.D. Ind. 2011). A further factor is whether or not the
subject jurisdiction permits extrinsic evidence to create an ambiguity.
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Other Insureds’ Claim Files
•

The discovery of other insureds’ claim files is allowed to some extent by
some courts and denied by other courts. Insurers seek to resist this
category of discovery by arguing:
1)

there are sufficient differences between the various claims to
render an insurer’s treatment of one claim irrelevant to treatment
of another claim;

1)

the policy language is unambiguous so that extrinsic evidence is
irrelevant;

1)

the information in the other claim files contains confidential
information; and

1)

the burden of time and expense outweighs any probative value of
such information.
30

•

Courts permitting discovery regarding the claims of other insureds
reason that such information “is relevant for purposes of discovery
since it may show that identical language has been afforded various
interpretations by the insurer.” See Transcap Associates, Inc. v.
Euler Hermes American Credit Indem. Co., 2009 WL 1543857 (N.D.
Ill. 2009); Nestle Foods Corp. v. Aetna Cas. & Sur. Co., 135 F.R.D.
101 (D. N.J. 1990). Some courts have allowed such discovery as
evidence of the insurer’s practices concerning its treatment of other
similar claims. See Parkdale America, LLC v. Travelers Cas. and
Sur. Co. of America, 2007 WL 3237720 (W.D. N.C. 2007). Where
the discovery question is “reasonably close”, certain courts have
allowed such discovery. See Southard v. State Farm Fire and Cas.
Co., 2012 WL 2191651 (S.D. Ga. 2012).
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•

Courts permitting “other insureds” discovery have also limited the
document production to the specific type of claims at issue and the
time period of the policies in question. See Independent
Petrochemical Corp. v. Aetna Cas. and Surety Co., 1987 WL 8512
[D.D.C. 1987]. Courts have also allowed insurers to only provide a
limited number of representative files. Nestle Foods Corp., Supra
[ten earliest and ten most recent files].
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•

Courts rejecting discovery of other insureds’ claim files have held
that whether another policyholder filed a claim or is entitled to
recover under another insurance policy is not relevant to the current
coverage dispute. See Penford Corp. v. National Union Fire Ins. Co.
of Pittsburgh, Pa., 265 F.R.D. 430 (N.D. Iowa 2009); Taco, Inc. v.
Federal Ins. Co., 2007 WL 4269810 (D. RI. 2007); Plastic Research
and Development Corp. v. Houston Cas. Co., 2006 WL 2523450
(W.D. Ark. 2006) [policy provision is clear and unambiguous]. In
addition, such courts have found that the facts in the other claims
are distinguishable, the claims were to be decided under different
state’s laws, and many of the claims are too old to have any
relevance to the insurer’s current practices or interpretations. See
Marook v. State Farm Mut. Auto Ins. Co., 259 F.R.D. 388 (N.D. Iowa
2009)
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•

Courts denying other insureds’ discovery have recognized that such
requests are unduly burdensome, with the burdens and costs of
production outweighing the relevance of such information. See
Williston Basin Interstate Pipeline Co. v. Factory Mut. Ins. Co., 270
F.R.D. 456 (D. N.D. 2010); Retail Ventures, Inc. v. National Union
Fire Ins. Co. of Pittsburgh, Pa., 2007 WL 3376831 (S.D. Ohio 2007);
Leski v. Federal Ins. Co., 129 F.R.D. 99 (D. N.J. 1989).
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•

Courts denying discovery of other insureds’ files have also noted
that such discovery would raise “legitimate privacy concerns”, i.e.,
that the insurer would be required to disclose confidential business
information of other insureds. See Penford Corp., Supra; North
River Ins. Co. v. Mayor and City Council of Baltimore, 680 A.2d 480
(Md. 1996).
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Discovery of Reserve and Reinsurance
Information
•

Discovery of an insurer’s loss reserves, i.e., the insurer’s estimate of
the amount which the insurer could be required to pay on a given
claim, is frequently sought and litigated. The courts are split on the
issue. Insureds seek such discovery on the ground that this
information may reflect on the insurer’s assessment of coverage.
Insurers oppose such discovery on the grounds that the loss reserve
information is protected by the work product doctrine, that reserves
are not relevant to the coverage dispute, and that setting a reserve
doesn’t necessarily reflect that the insurer thought that coverage
existed. See 17A Couch on Insurance (3rd Ed.), §251:29.
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•

Certain cases have held that reserve information based on attorney
impressions, thoughts and opinions in evaluating the claim will be
afforded work product protection. See Certain Underwriters of
Lloyds, London v. Fidelity and Cas. Ins. Co., 1998 WL 142409 (N.D.
Ill. 1998); Rhone-Poulenc Rorer, Inc. v. Home Indem. Co., 139
F.R.D. 609 (E.D. Pa. 1991); but see U.S. Fire Ins. Co. v. Bunge
North America, Inc., 2007 WL 1531846 (K. Kan. 2007) [court
rejected insurer’s “blanket claim” of work product due to its failure to
submit any information as to who set the reserves, when the
reserves were set and why the reserves were set].
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•

While some courts find that reserve information is of little to no
relevancy (see Leksi v. Federal Ins. Co., 129 F.R.D. 99 (D. N.J.
1989), other courts find it appropriate to determine the relevancy of
reserve information on a case-by-case basis by considering the
claims and defenses, the insured’s theory of relevancy, and how the
insurer actually set reserves in a particular case. See U.S. Fire Ins.
Co. v. Bunge North America, Inc., Supra.
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•

Where the issue is the insurer’s bad faith, some courts have
permitted discovery of reserves as to the insurer’s internal
assessment of the claim, its state of mind, or the timing of reserve
changes. See Bernstein v. Travelers Ins. Co., 447 F. Supp. 2d 1100
(N.D. Cal. 2006); Woodruff v. American Family Mut. Ins. Co., 291
F.R.D. 239 (S.D. Ind. 2013); but see Executive Risk Indem., Inc. v.
Cigna Corp., 2006 WL 2439733 (Pa. Com. Pl. 2006) [reserves are
not relevant in bad faith actions because they were set pursuant to
regulatory mandate].
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•

Some courts have ordered discovery of the communications
between a ceding insurer and its reinsurer on the ground that such
discovery is relevant to whether the insurer believed there was
coverage or to its understanding of the meaning of certain
provisions. See Hoechst Celanese Corp. v. National Union Fire Ins.
Co. of Pittsburgh, Pa., 623 A.2d 1099 (Del Super 1991); Stonewall
Ins. Co. v. National Gypsum Co., 1988 WL 96159 (S.D.N.Y. 1988)
[reinsurance documents could “reflect an insurer’s understanding of
the risk it underwrote”].
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•

Other courts have determined that reinsurance information is not
relevant to interpretation of the insurance policy at issue. See
American Medical Systems, Inc. v. National Union Fire Ins. Co. of
Pittsburgh, Inc., 1999 WL 781495 (E.D. La. 1999); Rhone-Poulenc
Rorer, Inc. v. Home Indem. Co., 139 F.R.D. 609 (E.D. Pa. 1991).
Whether such information is relevant may depend on the specific
issues raised in the coverage litigation.
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•

Courts have recognized work production protection for
communications made to reinsurers after commencement of the
coverage litigation. See North American Philips Corp. v. Aetna Cas.
and Sur. Corp., 1993 WL 213717 (Conn. Super 1993); see also
Playtex, Inc. v. Columbia Cas. Co., 1988 WL 109304 (Del. Super
1988).
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Work Product and Attorney-Client Privilege in Insurance
Coverage Disputes and Bad Faith Claims

Louis A. Chiafullo, Esq.
McCarter & English, LLP
Newark, NJ

The “Tripartite” Relationship
♦ The “joint-defense” or “common interest” doctrine protects information
shared among parties involved in litigation who are represented by separate
counsel but who are engaged in the joint defense of a claim.
– The doctrine is not technically a privilege in and of itself but, instead,
creates an exception to the general rule that the attorney-client privilege
is waived when privileged information is voluntarily disclosed to a third
party.
– It was established to facilitate communications between aligned parties
in order to protect their common interests in a litigated matter with
respect to communications designed to further that joint legal effort.
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Tripartite Relationship Defined

♦ Where an insurer retains counsel to defend its insured, a tripartite
relationship arises among the insurer, insured and counsel. As a
consequence, confidential communications between either the insurer or
insured and counsel are protected by the attorney-client privilege, and both
insurer and insured are holders of the privilege. Work product also does
not lose its protection when it is transmitted to the insurer.
– Bank of America v. Superior Court (2013) 212 Cal.App.4th 1076, 1083.
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Tripartite Relationship—a “Coalition”
♦ “Both the insured and the carrier have a common interest in defeating or
settling the third party’s claim. …In such a situation, the attorney has two
clients whose primary, overlapping and common interest is the speedy and
successful resolution of the claim and litigation. …The three parties may be
viewed as a loose partnership, coalition or alliance directed toward a
common goal, sharing a common purpose which lasts during the pendency
of the claim or litigation against the insured. Communications are routinely
exchanged between them relating to the joint and common purpose—the
successful defense and resolution of the claim.”
– American Mut. Liab. Ins. Co. v. Superior Court (1974) 38 Cal.App.3d 579, 591592.
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Suggested Strategies for Protecting Tripartite
Communications
♦ Execute a Joint Defense Agreement
♦ Execute a Confidentiality Agreement
♦ Implement Procedures to Maintain the Privilege
♦ Whenever Possible, Avoid Written Communications
♦ Consider Mediating the Insurance Issues
48

Other Issues Unique to
Insurance Coverage Disputes

♦ When does privilege attach?
♦ Who is the attorney for purposes of the privilege in insurance
coverage dispute?
♦ Providing advice versus performing functions of an insurance
company in investigating and resolving claims
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Is In-House Insurer Counsel Acting as an
Attorney or in a Corporate Business Capacity?
♦ “The application of the work product doctrine is particularly difficult in the
context of insurance claims.”
– Gilliard v. Great Lakes Ins., 2013 U.S. Dist. LEXIS 56968 (D.S.C. 2013)
(finding that “the proponent of work product protection must establish
that the ‘driving force’ behind the preparation of each requested document
is the prospect of litigation)
– “Insurance companies have a duty to investigate, evaluate, and adjust
claims made by their insureds. The creation of documents during this
process is part of the ordinary course of business of insurance companies,
and the fact that litigation is pending or may eventually ensue does not
cloak such documents with work product protection.” HSS Enters, LLC v.
Amco Co., 2008 U.S. Dist. LEXIS 11841 at *4 (W.D. Wash. 2008)
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Claims Handling and Privilege

♦ “It is settled that the attorney-client privilege is inapplicable where the
attorney merely acts as a negotiator for the client, gives business advice or
otherwise acts as a business agent.” (Aetna Cas. & Surety Co. v. Superior Court
(1984) 153 Cal.App.3d 467, 475).
♦ Church Mutual Ins. Co. v. Clay Center Christian Church, 2012 U.S. Dist. LEXIS
10552 (D. Neb. 2012) (work product protection inapplicable to report
created in ordinary course of business).
♦ Mission National Ins. Co. v. Lilly, 112 F.R.D. 160, 163 (D. Minn. 1986) (work
product immunity did not apply were “immediately upon receiving notice
of the [incident], [insurer decided] to employ attorneys to fulfill its ordinary
business function of claims investigation.”)
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Claims Handling and Privilege

♦ St. Paul Reinsurance Co. v. Commercial Fin. Corp., 197 F.R.D. 620, 636 (N.D.
Iowa 2000) (It is the insurer’s business to investigate claims.)
♦ Harper v. Auto-Owners Ins. Co., 138 F.R.D. 655, 663 (S.D. Ind. 1991) (“[A]
document or thing produced or used by an insurer to evaluate an insured’s
claim in order to arrive at a claims decision in the ordinary and regular
course of business is not work product regardless of the fact that it was
produced after litigation was reasonably anticipated.”)
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Trends— Dominant Purpose
♦ Some jurisdictions look to the “dominant purpose” of hiring counsel.
– Costco Wholesale Corp. v. Superior Court of Los Angeles County (2000) 47
Cal.4th 725 (Trial court must “determine dominant purpose of the
relationship between the insurance company and its in-house attorneys.
i.e., was it one of attorney-client or one of claims adjuster-insurance
corporation… .”)
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Trends—Dominant Purpose

♦ New Jersey courts have also addressed the issue in terms of the
"predominant purpose" of the attorney-insurer relationship:
– Munich Reinsurance America, Inc. v. American National Insurance Company,
2011 U.S. Dist. LEXIS 41826 (D.N.J. 2011) (proper inquiry is whether
the attorney-client relationship is “predominantly for the purpose of
rendering legal services”) (quoting Louisiana Municipal Police Employers
Retirement System v. Sealed Air Corp., 252 F.R.D. 300 (D.N.J. 2008))
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Attorney Involvement Not Necessarily the Key
to Privilege Attaching
♦ With respect to work product under FRCP 26(b)(3), the District Court of
New Jersey has found that counsel’s participation in the investigation of the
claim will not insulate the resulting work product from production.
– American Home Assurance Co. v. U.S., 2009 U..S. Dist. LEXIS 93957 (D.N.J.
2009) (report of investigator not attorney work-product under FRCP Rule
26 (b)(3) even where insurer believed it was prepared in anticipation of
litigation: “[S]imple involvement of counsel in an insurer’s claim
investigation does not transform the investigation to one undertaken in
anticipation of litigation. …Generally work-product protection is not
afforded to documents prepared prior” to a coverage decision being made.)
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“Predominant Character” of the
Communication
♦ New York courts have taken a slightly different approach, focusing on the
“predominant character” of the communication itself. Because the
“business” of an insurer is to investigate claims, where counsel performs this
investigative function, attorney-client communications which occur before
the insurer renders its coverage decision will not be protected from
discovery.
– Geneva Mortgage Corp. v. Certain Underwriters at Lloyd’s London, 836 N.Y.S.2d
499 (2006) (Reports made by attorneys who conducted the investigation of
a claim on behalf of the insurer and communications from the carrier to the
attorney, prior to the date the carrier rejected the claim, are not subject to
privilege or work product protection.)
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Was the Document Created in the Ordinary Course of
Business or in Anticipation of Litigation?
♦ Application of work product protection to claim file under Rule 26 depends on
“whether, under the specific facts of the case, the claims analysis would have
been created because of anticipated litigation or whether it would have been
created in the ordinary course of business.” (Safeco Ins. Co. v. M.E.S. Inc., 2011
U.S. Dist. LEXIS 140700 (E.D.N.Y. 2011))
♦ St. Paul Fire & Marine Co. v. SSA Gulf Terminals, Inc., 2002 U.S. Dist. LEXIS
11776 (E.D. La. 2002) (for work product protection to attach, insurer must
establish that “primary motivating purpose” of investigations, reports and
meetings “was to aid in future litigation”)
♦ Raritan Bay Federal Credit Union v. Cumis Ins. Society, Inc., 2010 U.S. Dist. LEXIS
112640 (D.N.J. 2010) (investigator’s communications with insurer’s counsel
and notes and summaries of interviews of witnesses were prepare in ordinary
course of insurer’s investigation of claim and therefore not subject to work
product or attorney-client protection)
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Was the Document Created Before or After
Claims Decision Was Made?
♦ Bombard v. Amica Mutual Ins. Co., 783 N.Y.S.2d 85 (2004) (holding that
reports prepared by insurance investigators, adjustors or attorneys before
the decision is made to pay or reject a claim are not privileged and are
discoverable even where such reports are motivated in part by the potential
for litigation with insured)

♦ Illiana Surgery and Medical Center LLC v. Hartford Fire Ins. Co., 2010 U.S. Dist.
LEXIS 122827 (D. Ind. 2010) (outside counsel’s work did not “equate to
legal advice” where outside counsel conducted phone conferences with inhouse adjusters and never rendered a coverage opinion)
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Was the Document Created Before or After
Claims Decision Was Made?
♦ Tilden-Coil constructors, Inc. v. Landmark American Ins. Co., 2010 U.S. Dist.
LEXIS 106369 (W.D. Wash. 2010) (outside counsel’s review of documents
in preparation for drafting denial letters not subject to work product
protection.)
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Burden on Insurer to Establish that Each
Document Is Subject to Privilege
♦ Consugar v. Nationwide Ins. Co. of America, 2011 U.S. Dist. LEXIS 61756
(M.D. Pa. 2011) (The date the insurer “decided the possibility of litigation
was substantial and imminent” is not the relevant inquiry. Insurer must
provided privilege log specifying grounds for application of protection with
respect to each document.)
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General Principles—You Can’t Convert NonPrivileged Information Into Privileged Information
♦ “Any relevant fact may not be withheld merely because it was incorporated
into a communication involving an attorney.” (Upjohn Co. v. United States,
449 U.S. at 395-396)
♦ “It is established that otherwise routine, non-privileged communications
between corporate officers of employees transacting the general business of
the company do not attain privileged status solely because in-house or
outside counsel is ‘copied in’ on correspondence or memoranda.” (Zurich
American Ins. Co. v. Superior Court (2007) 155 Cal.App.4th 1485, 1504)
♦ Where documents are generated as an “inherent and long-standing part” of
the defendant’s business, “that litigation appeared imminent is of no
moment.” The documents therefore are not subject to privilege. (MBIA
Ins. Corp. v. Countrywide Loans, 93 A.D.3d 574, 575 (2012))
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Bad Faith

♦ Usual scenario is where a policyholder initiates litigation against an
insurance company for its breach of the duty of good faith and
fair dealing in connection with a denial of coverage.
– Objectively unreasonable conduct by the insurer
– A reckless disregard for a policyholder’s rights
– Lack of “reasonable” grounds for coverage denial
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Bad Faith

♦ Bad faith conduct could include:
– Unreasonable delay in handling claims
– Misrepresentation of facts or policy provisions
– Failure to make a reasonable offer or settlement
– Unreasonable interpretation of relevant policy provisions
– Failure to adequately investigate
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Bad Faith Discovery
♦ The documents sought by policyholders in bad faith claims include:
– Claims file, which may show an insurer’s lack of good faith in
processing, evaluating or refusing to pay a claim
– Underwriting manuals or an underwriting file
– Claims manuals
♦ This discovery can be used to show, among other things, a lack of
reasonable basis for denying policy benefits.
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Bad Faith Exception to Privilege
♦ In some jurisdictions the insured is entitled to discovery of privileged
communications in the claim file where the documents “may cast light” on
whether the insurer acted in bad faith.
– See Boone v. Vanliner Ins. Co., 744 N.E.2d 154 (Ohio 2001) (“In an action
alleging bad faith denial of insurance coverage, the insured is entitled to
discover claims file materials containing attorney-client communications
related to the issue of coverage that were created prior to the denial of
coverage.”)
– Panattoni Construction, Inc. v. Travelers, 2012 U.S. Dist. LEXIS 178273
(W.D. Wash. 2012) (in bad faith cases insurer-attorney communications
are subject to disclosure if relevant to the issue of bad faith.)
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Discovery of Claim File—Bad Faith
♦ Indeed, even where the insurer has denied coverage after the inception of
the coverage litigation, it may be required to turn over privileged
information from its claim file, up to the date of denial.
– See C.B. Fleet Co. v. Colony Speciality Ins., 2013 U.S. Dist. LEXIS 6504
(N.D. Ohio 2013).
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Advice of Counsel Defense: Opening the Door
♦ The deliberate injection of the advice of counsel into a case waives the
attorney-client privilege as to communications and documents relating to
the advice.
♦ If the advice of counsel is at issue, court will likely employ a balancing test
that weighs need for the privileged information against the need to keep it
protected.
♦ Privilege is not waived just because the evidence may be relevant to bad
faith claim.
♦ Privilege is waived in situations where advice of counsel is invoked as a
defense, which makes it “at issue.”
– Handgards, Inc. v. Johnson & Johnson, 413 F.Supp. 926 (N.D. Ca. 1976)
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Substantial Need
♦ Policyholder will need to make a narrow and focused request for the
information and be prepared to explain how it relates to the bad faith claim
– Not enough, generally, to say that the documents will show
“unreasonable conduct”
♦ In some cases, claims file information may be the only way of proving that
an insurer acted in bad faith
– Dion v. Nationwide Mut. Ins. Co., 185 F.R.D. 288, 293 (D. Mont. 1998)
– Pete Rinaldi’s Fast Foods, Inc. v. Great American Ins. Co., 123 F.R.D. 198
(M.D.N.C. 1988)
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Best Practices for Preserving Privilege
♦ Role of privilege log
♦ Bifurcation of bad faith claim in jurisdictions that allow discovery of
privileged communications in claim file
♦ In camera inspection
♦ Decide whether advice of counsel will be used early on
♦ Limit written communications
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Privilege and Brokers
♦ Cellco Partnership d/b/a Verizon Wireless v. Certain Underwriters at Lloyd’s,
London, et al., 2006 WL 1320067 (D.N.J. 2006).
– Insurers moved to compel production of communications that were
prepared by, transmitted to, or that summarized communications with the
insured’s insurance broker, Aon.
– The insured sought to withhold these communications pursuant to the
attorney-client privilege, claiming that Aon also provided legal counsel and,
thus, any communications between them were subject to the privilege.
– The insured relied in part on the fact that the Aon employee responsible
for handling its claim submission was also a licensed attorney and was
providing legal counsel to the insured.
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Privilege and Brokers
– The court rejected Cellco’s argument, finding that there was no
retainer agreement between Aon and Cellco, and finding that Cellco
failed to sufficiently demonstrate how Aon’s role and function
changed to that of legal counsel from insurance broker. The court
also found that the broker/attorney employed by Aon explicitly
stated that the information he was providing was not intended to be
legal advice.
– The court concluded, based upon these facts, that neither Aon nor
the insured could have reasonably believed that an attorney-client
relationship existed or that they had an expectation of confidentiality
surrounding their communications.
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Privilege and Brokers
♦ In re Tetra Technologies Inc., No. 4:08-cv-0965, 2010 WL 1335431 (S.D. Tex.
April 5, 2010).
– Tetra argued that its insurance brokers were its agents and therefore fell within the
ambit of the attorney-client privilege. Plaintiffs argued that many of Tetra’s
communications with its brokers took place in the context of a dispute between Tetra
and its insurer – thus, the brokers were simply facilitators and not agents.
– The court held that, even in situations where an insured and its insurers are in a
dispute, an insurance broker can nonetheless act as the insured’s agent when the
purpose of the communication was made “to facilitate the rendition of legal services.”
The court noted that what is vital to the attorney-client privilege is that “the
communication be made in confidence for the purpose of obtaining legal advice from
a lawyer.” The court ruled that it would review in camera the communications that the
plaintiffs alleged did not meet such criteria to determine whether or not that
particular communication fell within the attorney-client privilege.

72

Contacts

Louis A. Chiafullo, Esq.
McCarter & English, LLP
Four Gateway Center
100 Mulberry Street
Newark, New Jersey 07102
973-848-5340
lchiafullo@mccarter.com

73

