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INSURANCE CLASS ACTIONS
1) Where come from?
2) Recent developments.
3) Life/Annuity/ERISA – defense perspective.
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WHY INSURANCE CLASS
ACTIONS AROSE?
 Almost none prior to 1995.
 Under Supreme Court law every single putative class
member must satisfy the jurisdictional amount
requirement. Zahn v. Int’l Paper Co., 414 U.S. 291 (1973);
Snyder v. Harris, 394 U.S. 332 (1969).
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OPENING OF THE FLOODGATES
 Judicial Improvements Act of 1990 arguably
overruled Zahn
 Interpreted to mean: So long as named plaintiff
satisfies diversity jurisdiction amount-incontroversy requirement, then supplemental
jurisdiction over all putative class members
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THE FLOODGATES OPEN: OLDEST EXAMPLE
VANISHING PREMIUM CLASS ACTION
COMPANY
New York Life
Transamerica
Sun Life
Equitable Iowa
Connecticut General
Phoenix
Crown Life
Prudential
Great West
Pacific Life
State Farm
Nationwide
All America

SETTLEMENT VALUE
$250,000,000
$130,000,000
$65,000,000
$20,000,000
$35,000,000
$109,000,000
$24,500,000
$1,500,000,000
$35,000,000
$117,000,000
$200,000,000
$100,000,000
$110,000,000
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WHAT INSURANCE CLASS ACTIONS LOOK LIKE
1. Most: non-federal question
2. Breach contract: common law fraud; state
consumer fraud acts
3. Implication
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LEGAL VARIATION

“If more than a few of the laws of the fifty states differ,
the district judge would face an impossible task of
instructing a jury on the relevant law…”
In re American Medical Sys., Inc.,
75 F.3d 1069, 1085 (6th Cir. 1996)
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CLASS CERTIFICATION DENIED – LEGAL VARIATION
APPELLATE COURT


In re Rhone-Poulenc Rorer Inc.. 51 F.3d 1293 (7th Cir. 1995)



Szabo v. Bridgeport Machs., Inc., 249 F.3d 672 (7th Cir. 2001)



Isaacs v. Sprint Corp., 261 F.3d 679 (7th Cir. 2001)



In re Bridgestone/Firestone, Inc. Tires Prods. Liab. Litig., 288 F.3d 1012 (7th Cir. 2002)



In re American Med. Sys., Inc., 75 F.3d 1069 (6th Cir. 1996)



Georgine v. Amchem Prods., Inc.. 83 F.3d 610 (3d Cir. 1996), aff’d sub nom, Amchem Prods., Inc. v. Windsor, 521 U.S.
591 (1997)



Barnes v. American Tobacco Co., 161 F.3d 127 (3d Cir. 1998)



In re Life USA Holdings, Inc., 242 F.3d 136 (3d Cir. 2001)



Castano v. American Tobacco Co., 84 F.3d 734 (5th Cir. 1996)



Stirman v. Exxon Corp., 280 F.3d 554 (5th Cir. 2002)



Sandwich Chef of Texas, Inc. v. Reliance Nat’l Indem. Ins. Co., 319 F.3d 205 (5th Cir. 2003)



Andrews v. American Tel. & Tel. Co., 95 F.3d 1014 (11th Cir. 1996)



Sikes v. Teleline, Inc., 281 F.3d 1350 (11th Cir. 2002)



Allapattah Serv., Inc. v. Exxon Corp., 333 F.3d 1248 (11th Cir. 2003)



Broussard v. Meineke Discount Muffler Shops, Inc., 155 F.3d 331 (4th Cir. 1998)



Lienhart v. Dryvit Sys., Inc., 255 F.3d 138 (4th Cir. 2001)



Zinser v. Accufix Research Inst., Inc., 253 F.3d 1180, amended by & reh’g denied, 273 F.3d 1266 (9th Cir. 2001)



Moore v. PaineWebber, Inc., 306 F.3d 1247 (2d Cir. 2002)
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FACTUAL VARIATION

Top down versus bottom up

So how can you try the case?
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FACTUAL VARIATION

“Fraud actions that require proof of individual
reliance cannot be certified as Fed. R. Civ. P.
23(b)(3) class actions because individual, rather
than common, issues will predominate.”
Sandwich Chef of Texas, Inc. v. Reliance Nat’l
Indem. Ins. Co., 319 F.3d 205, 211 (5th Cir. 2003)
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CURRENT FLAVORS

ERISA

Annuity

As for life:





Non-guaranteed elements (cost of insurance)
Actuarial/Accounting foundation
TCPA
Shadow insurance
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SENIOR ANNUITIES
 Plaintiff’s theory: Lack of disclosure

 General consumer protection laws PLUS elder abuse
laws
 Theories vary depending on particulars of the form of
annuity
 See Kennedy v. Jackson Nat’t Life Ins. Co., 2010 WL
4123994 (N.D. Cal. Oct. 6, 2010) (Summary Judgment
granted)
 See Rowe v. Bankers Life & Cas. Co., 2013 WL
1245555 (N.D. Ill. Mar. 26, 2013) (Class certification
denied)
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TELEPHONE CONSUMER PROTECTION ACT
 Federal law that regulates advertising faxes, autodialers, texting, etc.
 Well-intentioned law with wacky results.

 Statutory damages of $500 to $1,500 per
violation.
 Plaintiff’s lawyers are on the lookout for
perceived deep pockets.
_____________
Esposito v. Stonebridge Life Ins. Co., No. 13-cv-1334 (E.D. Cal.).
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“SHADOW INSURANCE”
 Plaintiff’s theory: Companies improperly use
captive reinsurers to avoid reserve requirements.
 Lots of regulatory attention, but
 Where are the damages for a class action?
 Where is standing?
_____________
Yale v. Axa Life Ins. Co., No. 14-2904 (S.D.N.Y.).
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ERISA FEE LITIGATION –
GENERAL THEMES
 Challenges have been lodged against fees that were
allegedly not disclosed – and against fees that WERE
disclosed
 Key threshold issue: Was the insurer acting as a
fiduciary when doing the thing being challenged?
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FIXED INCOME PRODUCTS

1. General account products backed by GICs
and synthetic GICs
A. Allegation: setting own compensation
B. Defense: guaranteed benefit policy exception
(not plan assets)
C. Several pending cases
Examples: Rozo v. Principal
Teets v. Great-West
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FIXED INCOME PRODUCTS

2. Stable value fund class actions
A. Allegation: excessive fees and below average
returns
B. Also allege impudent management of fund or
manage too conservatively
C. But: the big settlement: Martin v. Lockheed
D. Won dismissal of stable value ERISA class
action
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VARIABLE PRODUCT – SEPARATE
ACCOUNT STRUCTURE
1. Allege: separate account structure fosters
excessive management fees
2. Mutual funds available without separate account
wrapper
3. Allege receipt of “substantial fees on top of fees
charge by its own mutual funds”
4. Allege fiduciary obligation to select investment
options that charge reasonable fees

5. McCaffree v. Principal Life Ins. Co., 65 F. Supp. 3d
653 (S.D. Iowa 2014) – motion to dismiss granted
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GROUP INSURANCE BENEFITS

1. Hannon v. Hartford (D. Conn.)
A. Cross-subsidization
B. Allege supplemental life purchasers crosssubsidize basic life

2. All kinds of cross-subsidization
3. Motion to dismiss filed
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REAL IMPACT OF WAL-MART

 Accept allegations of complaint as true?
 Not look at any evidence

 Minimal showing enough?
 Just look at minimal / some evidence

 Plaintiff must establish all Rule 23 elements by a
preponderance of evidence?
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WAL-MART v. DUKES, 131 S. Ct. 2541 (2011)
1. Adopts “rigorous analysis” standard
2. Entitled to look at merits evidence. Wal-Mart, 131 S.
Ct. at 2551-52
3. See Feldman & Schwartz: Wal-Mart’s Lasting Rule
23(b)(3) Impact: Establishing Strict Evidentiary and
Burden of Proof Standards for Class Certification,”
BNA Class Action Litigation Report (Nov. 1, 2012)
(attached)
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THE COMCAST OPINION: DAMAGES & BEYOND

 Model falls “far short of establishing that
damages are capable of measurement on a
class-wide basis.”
 Holding: “Questions of individual damages
calculations will inevitably overwhelm
questions common to the class.”
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PRE-COMCAST: DAMAGES NOT COUNT
“The potential existence of individual or
individualized damage assessments … does
not detract from the action’s suitability for
class certification.” Yokoyama v. Midland
Nat’l, 594 F.3d 1087, 1089 (9th Cir. 2010)
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COMCAST: IMPACT ON DAMAGES ANALYSIS
Cases denying class certification
1) Wheeler v. United Services Automobile, 2013 U.S. Dist.
LEXIS 122447 (D. Alaska Aug. 27, 2013)
2) Gooden v. Suntrust Mortg., 2013 WL 6499250 (E.D. Cal.
Dec. 11, 2013)
3) Guido v. L’Oreal, 2013 U.S. Dist. LEXIS 94031 (C.D. Cal.
July 1, 2013)
4) Forrand v. Federal Express, 2013 U.S. Dist. LEXIS 62252
(C.D. Cal. Apr. 25, 2013)
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Gooden v. Suntrust Mortgage, 2013 WL 6499250
(E.D. Cal. Dec. 11, 2013)


Cites to Yokoyama: “individualized damages calculations
cannot defeat class certification.” Id. at *2



Under Comcast, must demonstrate ability determine
damages on class-wide basis



Holding: individualized damages inquiries preclude Rule
23(b)(3) predominance (citing to Comcast)



See Feldman & Thies, Comcast’s Lasting Impact:
Crystallization and Affirmation of Rule 23(b)(3)
Predominance Requirement, BNA Class Action Litigation
Report (May 23, 2014) (attached)
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Insurance-Related Class Actions: Pursuing or Defending Actions Over
Insurance Products or Claims Handling

Recent Developments in
Class Action Settlements
Aphrodite Kokolis
Schiff Hardin LLP
(312) 258-5601
dkokolis@schiffhardin.com

© Schiff Hardin LLP. All rights reserved | schiffhardin.com

Fed. R. Civ. P. 23(e)
(e) Settlement, Voluntary Dismissal, or Compromise.

The claims . . . of a certified class may be settled . . . only with the
court’s approval. . . .
(1) The court must direct notice in a reasonable manner to all class
members who would be bound by the proposal.
(2) If the proposal would bind class members, the court may
approve it only after a hearing and on finding that it is fair,
reasonable, and adequate.
(3) The parties seeking approval must file a statement identifying any agreement made in
connection with the proposal.
(4) If the class action was previously certified under Rule 23(b)(3), the court may refuse to
approve a settlement unless it affords a new opportunity to request exclusion to individual
class members who had an earlier opportunity to request exclusion but did not do so.
(5) Any class member may object to the proposal if it requires court approval under this
subdivision (e); the objection may be withdrawn only with the court’s approval.
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Required Findings: Rule 23 Factors
Satisfaction of Rule 23(a) and 23(b) Requirements
• Rule 23 inquiry requires “undiluted, even heightened, attention in the
settlement context.” Amchem Prods., Inc. v. Windsor, 521 U.S. 591,
620 (1997).
• For (b)(3) class, court must find all 23(a) and (b)(3) requirements are
satisfied, with exception of manageability. (Amchem)

• State requirements may differ.
•

Admission of propriety of litigation class?
•

Carnegie v. Household Int’l, Inc., 376 F.3d 656 (7th Cir. 2004) (judicial estoppel
precluded defendant from contesting litigation class, except for manageability,
when it previously had agreed to settlement class, even though settlement was
vacated on appeal), cert. denied sub nom. H&R Block, Inc. v. Carnegie, 543
U.S. 1051 (2005).

•

In re Community Bank of N. Va. Mortg. Lending Practices Litig., No. 13-4273,
2015 WL 4547042, at *2 n.7 (3d Cir. July 29, 2015) (“Defendants may engage
in settlement negotiations and become parties to a class action settlement
agreement without giving up the ability to contest class certification
requirements later should the settlement fall apart.”).
schiffhardin.com | 32

Required Findings: “Fairness”
• Fair, Reasonable, and Adequate (Rule 23(e)(2))
• Factors differ among Circuits
• Fairness: Substantive and Procedural
• Can a settlement class be certified without a prior
certified litigation class? Yes, but . . . .
• “Class actions certified solely for settlement, particularly early in
the case, sometimes make meaningful judicial review more
difficult and more important. Courts have held that approval of
settlement class actions under Rule 23(e) requires closer
judicial scrutiny than approval of settlements reached only
after class certification has been litigated through the adversary
process.” Manual for Complex Litigation (Fourth) § 21.612, at
313 (2004).
• More vulnerable to objector discovery? (Pallister)
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Inadequate Counsel: American Express
In re: American Express Anti-Steering Rules Antitrust Litig.,
No. 11-MD-2221 (NGG) (RER) (E.D.N.Y. Aug. 4, 2015)
• Mandatory (non-opt-out) (b)(2) settlement class
• Injunctive relief only
• Requested attorneys’ fees: $75 million

• Settlement preliminarily approved 2/11/14
• Objection rate: 20% (attacking substantive fairness)
• Fairness Hearing 9/17/14

• Co-Lead Class Counsel and MasterCard attorney had
“longstanding personal friendship”; exchanged confidential
AmEx information, and confidential information and work
product of other plaintiffs. No impropriety by MasterCard.
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American Express (cont’d)
Final Approval Denied 8/4/15
• “[T]he improper and disappointing conduct of Co-Lead
Counsel . . . has fatally tainted the settlement process.”
• “The procedural unfairness and failure of adequate
representation . . . requires disapproval of the Settlement.”
• Other Class Counsel “have not extricated [him] from their
ranks” and “are hereby ORDERED TO SHOW CAUSE . . .
why any of them should continue in their capacities as
class counsel . . . .”
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Inadequate Counsel: Pella Windows
Eubank v. Pella Corp., 753 F.3d 718 (7th Cir. 2014)
• Reversed approval of nationwide class settlement
• Settlement substantively deficient
• Class Counsel inadequate:
• Original named plaintiff was Class Counsel’s father-inlaw
• Class Counsel’s wife (plaintiff’s daughter) was partner
in firm

• Class Counsel and wife were defendants in action
filed by former firm for misappropriation of assets
• Class Counsel subject to ethics charges
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Pella Windows (cont’d)
Settlement Approval Reversed
• “[I]t was improper for the lead class counsel to be the son-inlaw of the lead class representative.”
• This relationship “created a grave conflict of interest; for the
larger the fee award to class counsel, the better off [named
plaintiff’s] daughter and son-in-law would be financially . . . .”
• “They may well have had an acute need for an infusion of
money, in light not only of [Class Counsel’s] ethical
embroilment, which cannot help his practice, but also of the
litigation against him by his former law partners and his need
for money to finance his new firm.
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Inadequate Counsel: Consequences, Strategies
• Settlement not approved
• Reopen case?

• Collateral attack?
• Investigate relationships: class
representatives, class counsel, other counsel
• Address potential issues before seeking
approval of settlement
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Confidentiality: Don’t Count on It.
•

Settlement communications in individual cases
normally confidential

•

Class settlements are public, but . . .
“A court should not allow discovery into the
settlement-negotiation process unless the
objector makes a preliminary showing of
collusion or other improper behavior.”
Manual for Complex Litigation (Fourth) § 21.643, at 328
(2004).
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Confidentiality (cont’d)
Pallister v. Blue Cross & Blue Shield of Mont., Inc.,
285 P.3d 562 (Mont. 2012) (vacating settlement; granting objector discovery)

• “[W]e are not inferring or even suggesting that there
was collusion or misconduct of any sort among the
parties and their attorneys.”
• “Rather, we are simply concluding that in a settlement
only class action case . . . the heightened scrutiny
required in such an action mandates that there be
sufficient information provided to the class
representatives, any objectors, and the district court
to enable the parties and the court to reach a wellinformed decision of whether the proposed settlement
is fair, adequate and reasonable.”
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Confidentiality (cont’d)
Pallister:

• “On remand, the court shall allow the objectors . . . to
explore how the class was chosen, how the medical
coding was conducted, and how and why the
particular compromises of claims were determined.”
• “They should also be allowed to explore how the
Settlement Agreement and class counsel’s fee were
negotiated, and any other area of inquiry the
objectors and the court conclude is relevant.”
• 4-3 decision; vigorous dissent

schiffhardin.com | 41

Class Notice
• Due Process: Notice in cases “wholly or predominantly for money
judgments” must be “the best practicable”

• Rule 23(b)(1), (b)(2), and (b)(3)
• Litigation Class (b)(1) / (b)(2): “may” direct “appropriate
notice”
• Litigation Class (b)(3): “must” direct “the best notice that is
practicable under the circumstances, including individual
notice to all members who can be identified through
reasonable effort.”
• Settlement Class 23(e)(1): “must” direct notice “in a
reasonable manner”
• Dispensing with notice in settlement classes?
Green v. American Express Co., 200 F.R.D. 211, 212 (S.D.N.Y. 2001)

• A note of caution
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Settlement Class Notice: CAFA
28 U.S.C. § 1715
• Notice to “appropriate” federal and state officials
• Federal: Attorney General (typically)
• State: Primary regulatory/supervisory authority for each state in which
a class member resides (e.g., DOI)
• Information includes settlement papers; proposed notice; hearing dates;
relevant opinions, “side agreements” between class counsel and
defendants; and “if feasible,” names of class members in each state,
proportionate share of claims.
• Within 10 days of filing of proposed settlement
• Final approval can be no earlier than 90 days after service
• Does not “impose any obligation” on officials

• Noncompliance: class member “may choose not to be bound” by
settlement
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CAFA and Governmental “Piggybacking”
California v. IntelliGender, LLC,
771 F.3d 1169 (9th Cir. 2014)

• Manufacturer of fetal gender prediction tests settled nationwide
class action in California federal court.
• Not all class members received monetary compensation. $10
restitution if class member filed claim swearing to inaccurate test
result; cy pres donation of $40K of products; change to
advertising practices.

• State of California given CAFA notice; did not object.
• California brought state court UCL/FAL enforcement action for
civil penalties, injunctive relief, and restitution for class members
who did not receive compensation under the settlement.
• Manufacturer sought injunction from federal court that approved
settlement. Denied.
schiffhardin.com | 44

Governmental “Piggybacking” (cont’d)
California v. IntelliGender, LLC (9th Cir.)

1. State could bring claims for injunctive relief and
statutory penalties ($2,500/violation). No privity
between State and class members. State action
“implicated the public interest as well as private
interests.”

2. State could not bring claims for restitution to
class members; barred by res judicata.
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Governmental “Piggybacking” (cont’d)
• “CAFA expressly provides that the defendant in a class action must
provide notice to the appropriate state official . . . , presumably so that
the state may comment upon or object to the settlement’s approval, if
the State believes the terms inadequately protect state citizens.”

• “Here, the appropriate State officials were notified, but they chose not to
participate in the settlement approval process. The State cannot now
obtain a duplicate recovery in the form of restitution on behalf of
those individual citizens who are bound by the bargained for
restitution in the CAFA class settlement.”
• “While only those individuals who obtained an incorrect Test result are
eligible for compensation under the terms of the settlement, this does
not negate the fact that the certified class covered anyone who
purchased and used the Test . . . . That compensation was limited to
those who obtained an incorrect result is a reflection of the bargaining
and compromise inherent in settling disputes. Individual . . . class
members who bought a Test and used it but did not obtain an
incorrect result remain bound by the settlement, even though they
will not receive any compensation.”
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Optouts
• 23(b)(3) classes: Notice and opportunity to opt out
• Can optouts file new class actions?
Bay Area Injury Rehab Specialists Holdings, Inc. v. United Servs. Auto.
Ass’n, ___ So. 3d ___, 2015 WL 3618428 (Fla. Dist. Ct. App. June 10,
2015)

•

“[A] party who opts out of a class action retains the right
to proceed individually, but not to launch a competing
class action of opt-outs seeking the same relief resolved
on a class basis in a prior lawsuit.”

• “the evil of serial class actions involving similar issues”
• “Although we do not hold . . . that a class action of optouts is legally impossible, the need for such a class action
would seemingly require exceptional circumstance.”
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Claims Issues
• Claims-made settlements
• Claim forms
• Length/complexity
• Documentation/information required
• Notary
• Claims process; appeal of claims determination; use
of neutral
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Relief to Class
• Meaningful or illusory?
• “Take Rate”
•

Claims deadline: Before or after Fairness Hearing?

• Reversion to defendant
• Prohibitions on future class actions
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Attorneys’ Fees and Incentive Awards
• Evaluation of reasonableness of fees
•

Lodestar; reasonable rates; multiplier

•

Percentage of the fund (e.g., Ninth Circuit 25% “benchmark”)

•

Costs/Expenses

• Tying fees award to “take rate”/value to class;
deferring fees award
• Incentive Awards: Reasonable compensation for
litigation burdens?
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Cy Pres
• Class settlements: unclaimed/residual funds
• States
• Cal. C.C.P. § 384 (“Distribution of unpaid residuals in
class action litigation”)
• 735 ILCS 5/2-807 (“Residual funds in a common fund
created in a class action”)
• Wash. Super. Ct. R. 23(f) (“Disposition of Residual
Funds”)

• Federal Courts
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Cy Pres (cont’d)
• Marek v. Lane, 134 S. Ct. 8 (2013) (Roberts, C.J.,
“respecting the denial of certiorari”):
I agree with this Court’s decision to deny the petition for certiorari.
Marek’s challenge is focused on the particular features of the specific
cy pres settlement at issue. Granting review of this case might not
have afforded the Court an opportunity to address more fundamental
concerns surrounding the use of such remedies in class action
litigation, including when, if ever, such relief should be
considered; how to assess its fairness as a general matter;
whether new entities may be established as part of such relief; if
not, how existing entities should be selected; what the respective
roles of the judge and parties are in shaping a cy pres remedy;
how closely the goals of any enlisted organization must
correspond to the interests of the class; and so on. This Court has
not previously addressed any of these issues. Cy pres remedies,
however, are a growing feature of class action settlements. In a
suitable case, this Court may need to clarify the limits on the use of
such remedies.
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Class Claims with “Little to No Merit”
In re Dry Max Pampers Litig.,
724 F.3d 713 (6th Cir. 2013) (Cole, J., dissenting)

• “We cannot evaluate a settlement's fairness without
‘weighing the plaintiff’s likelihood of success on the merits
against the amount and form of the relief offered in the
settlement.’ ”
• “Although the relief offered to the unnamed class
members may not be worth much, their claims appear
to be worth even less. Nobody disputes that the class’s
claims in this case had little to no merit. In the absence of
this settlement, class members would almost certainly
have gotten nothing.”
• “Thus, the concern that plaintiffs’ counsel ‘bargained away’
some valuable ‘interest’ is misplaced.”
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Collateral Attacks on Class Settlements
• Presumption against collateral attacks

• Due Process Issues
• Inadequate notice

• Improper denial of right to opt out of
settlement
• Inadequate representation
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Collateral Attacks (cont’d)
• Collateral attacks on adequacy
• Epstein v. MCA, Inc., 179 F.3d 641 (9th Cir.), cert.
denied, 528 U.S. 1004 (1999) (“Epstein III”)
• “Agent Orange Case”: Stephenson v. Dow Chem.
Co., 273 F.3d 249 (2d Cir. 2001), aff’d in part, rev’d
in part, vacated in part, 539 U.S. 111 (2003) (per
curiam) (Stephenson respondents’ judgment
affirmed by equally divided Court)
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Collateral Attacks (cont’d)
• Importance of factual findings
• Epstein III:
• “Limited collateral review would be appropriate . . . to
consider whether the procedures in the prior litigation
afforded the party against whom the earlier judgment is
asserted a ‘full and fair opportunity’ to litigate the claim or
issue.”
• Collateral review limited to “referencing” rendering court’s
findings, “not independently determining whether the
requirements were met.”

• Hesse v. Sprint Corp., 598 F.3d 581 (9th Cir.),
cert. denied sub nom. Sprint Spectrum, L.P. v. Hesse, 562 U.S. 1003 (2010):

• “[C]ollateral review is permissible where the court that
approved the settlement did not address the adequacy of
representation as to a specific subset of a class.”
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Preliminary Injunctions
• Preliminarily enjoining class members from proceeding in
other actions (individual and competing class actions) until
excluded from settlement.

• Application of Anti-Injunction Act to federal court injunctions of
state proceedings: Adkins v. Nestle Purina PetCare Co., 779
F.3d 481 (7th Cir. 2015)
• Anti-Injunction Act, 28 U.S.C. § 2283:
“A court of the United States may not grant an injunction to
stay proceedings in a State court except as expressly
authorized by Act of Congress, or where necessary in aid of
its jurisdiction, or to protect or effectuate its judgments.”
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Preliminary Injunctions (cont’d)
Adkins:
• Federal courts may not preliminarily enjoin class members from
prosecuting related state lawsuits while federal court decides
whether to give final approval to the class settlement.
• Narrow reading of “jurisdiction” in Anti-Injunction Act:
“adjudicatory competence” (federal jurisdictional authority to
adjudicate case).

• A judgment in the state court action would not “imperil the
district court’s ability and authority to adjudicate the federal
suit.”
• Rule 65 not satisfied, either; no irreparable injury: “It is
established that the costs of ongoing litigation (the result if the
settlement collapses) are not irreparable injury.”
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Nonmonetary Relief
• Change in carrier practices
• Judicial monitor
• Court “blessing” of practice/system
• Internal claims reevaluation process; class
members forfeit right to participate in future
class suits
Faught v. American Home Shield Corp., 668 F.3d
1233 (11th Cir. 2011)
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Possible Changes to Rule 23
Rule 23 Subcommittee of Advisory Committee on Civil Rules
“Conceptual Sketches” (http://www.uscourts.gov/rules-policies/archives/agendabooks/advisory-committee-rules-civil-procedure-april-2015)

1.

Settlement Approval Criteria (including “uniform set of core factors” court
should consider in approving class settlement, which would “supersede” various
lists of factors adopted by federal courts).

2.

Settlement Class Certification (including proposed Rule 23(b)(4) permitting
settlement certification if Rule 23(a) is satisfied, “even though the requirements
of subdivision (b)(3) might not be met for purposes of trial” (an amendment the
Subcommittee stated would modify “what Amchem said or implied”)).

3.

Cy Pres Treatment (including criteria under proposed Rule 23(e) for closer
judicial oversight of cy pres awards).

4.

Objectors (including requiring identification of any “side agreements” before
objectors may withdraw objections, and a provision for sanctioning those who
file frivolous objections).

7.

Notice (including permitting class notice by email and other electronic
communications in appropriate circumstances).
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