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INTRODUCTION
• Nonresident aliens face United States tax exposure only
on income sourced to/assets sitused within the United
States
• Foreign corporations are subject to United States tax only
on U.S. sourced income, but also face a second level of tax
on ECI-based income

• The United States is an increasingly appealing
jurisdiction for foreign investment
• Political stability/managerial infrastructure provide
advantages, as do beneficial United States tax rules on
income beneficially owned by foreigners
• Careful evaluation of both investment type and client
needs/background are needed to optimize tax benefits
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NONRESIDENTS – INCOME TAX
• Under default rules, nonresident aliens and foreign
corporations are generally subject to United States tax
on:
• (1) income effectively connected with a United States trade
or business, and
• (2) fixed or determinable annual or periodic income

• Nonresident aliens are subject to transfer taxes on
gifts/bequests of specified property with a United States
situs
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NONRESIDENTS – INCOME TAX
• U.S. income tax primarily imposed on nonresidents as to
their income sourced to the United States
• Sourcing rules become important as a result
• Interest – sourced to payor’s residence
• Dividends – sourced to payor’s place of incorporation
• Rents/royalties – sourced based upon place of use of
asset
• Personal services – sourced based on where services
are performed
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NONRESIDENTS – EFFECTIVELY CONNECTED
INCOME AND BRANCH PROFITS TAX
• Income effectively connected to a United States trade or
business is subject to tax
• “Trade or business” undefined in the Code/regulations – but
profit-oriented activities carried on in the United States
which are regular, substantial, and continuous are properly
classified as a trade or business for these purposes
• Macro-level – relatively light requirements to be
considered engaged in a U.S. trade or business
• Effectively connected income taxed by the United States at
graduated rates, with deductions/credits available

• Branch profits tax – second layer of tax on direct U.S.
investments by foreign corporations
• 30% tax on effectively connected E&P not reinvested into
the United States – disincentives U.S. branch operations
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NONRESIDENTS – FIRPTA
• Under the Foreign Investment in Real Property Tax Act of
1980, gain from disposition of United States real property
interest by a foreign taxpayer is subject to tax
• Gains are automatically classified as ECI!
• United States real property interest: any interest in United
States real property or an interest in a domestic corporation
unless such corporation was not a United States real property
holding corporation for the prior five years
• United States real property holding corporation:
corporation where more than 50% of the corporation’s
assets are United States real property interests
• Transferee must withhold on disposition at a rate of 15% of the
amount realized

• Vitally, nonresident aliens generally not subject to capital
gains tax on non-ECI U.S.-sourced gains
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NONRESIDENTS – FDAP INCOME
• Fixed or determinable annual or periodic income (“FDAP
income”) also subject to tax by the United States (for income
items sourced to the U.S.)
• FDAP income functions as a catch-all for U.S.-sourced income
items (aside from capital gains) not otherwise subject to U.S.
tax
• Includes interest (subject to expansive exceptions),
dividends, rent, salaries, wages, premiums, annuities,
compensation, remuneration, etc.
• Interplay exists between ECI and FDAP income
• US-sourced income is classified as effectively connected
to a U.S. trade or business rather than FDAP if it satisfies
an asset use test or a business activities test

• FDAP income generally subject to a flat 30% rate of tax (with
tax collected through withholding by payors)
• Deductions not permitted for FDAP income
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TAX TREATIES
• Tax treaties function to reduce a country’s taxing
authority in situations covered by treaty terms
• Under treaties, residents of a treaty country (whether
individuals or entities) can be taxed at a reduced rate (or
even exempted from tax) on specified income items from
the other country
• i.e. withholding taxes on United States-sourced income
• Goal with treaties is to ensure international transactions
are not disincentivized by higher tax rates
• Savings clause prevents a United States citizen or resident
from using a tax treaty to alter tax on US-source income
• Treaty-based positions generally must be disclosed
• Subject to exemptions under the Regulations
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TAX TREATIES
Benefits depend on specific treaty terms; however, some terms
are commonly utilized in treaties
• Treaties usually provide that business profits of a
resident of one country may be taxed by the other
country only where a permanent establishment exists in
that country and the profits are attributable to such a
permanent establishment
• Can be compared/contrasted to ECI
requirements – higher threshold of
activity/connection required
• Where no permanent establishment exists,
corporation only subject to U.S. tax on U.S.
source income
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TAX TREATIES
FDAP income is impacted by treaty terms
• Treaties often reduce/eliminate tax on FDAP income
• FDAP income attributable to a permanent
establishment is governed by the business
profits/permanent establishment treaty provision
• Dividends – can still be taxed, but rates usually
reduced
• Tax of interest/royalties can be removed from
source country under treaties

Income from personal services also impacted – need
more substantial connections
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NONRESIDENT ALIENS – TRANSFER TAXES
• Estate tax: nonresident aliens subject to tax on all
property (whether tangible or intangible) sitused within
the U.S.
• Subject to some exceptions (such as bank accounts not
used in association with a U.S. trade or business)
• Real property and tangible personal property are sitused in
accordance to where the assets are physically located
• Shares of a corporation are sitused in the country in
which the corporation is formed
• Nonresident aliens receive a $60,000 estate tax exclusion
with a maximum 40% rate of tax applicable
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NONRESIDENT ALIENS – TRANSFER TAXES
• Gift tax: nonresident aliens normally are subject to gift
tax on lifetime gratuitous transfers of tangible property
within the United States
• Generally comprising real property situated within the
country and tangible personal property within the U.S. at
the time of the gift, including hard currency or cash situated
within the U.S.
• Intangible property (i.e. shares of a corporation) is not
subject to gift tax for nonresident alien donors

• No specific gift tax exclusion for nonresident aliens,
though the $15,000 per donee annual exclusion is
available
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FOREIGN TRUSTS
• How are foreign trusts taxed?
• Foreign grantor trust – income is taxable to the trust creator
(mirroring how domestic grantor trust is classified)
• NOTE: nonresident aliens cannot establish trusts
treated under U.S. rules as foreign grantor trusts
except under narrow circumstances
• Foreign nongrantor trust – treated as an entity separate
from its creator (mirroring how domestic nongrantor trust is
classified)
• Subject to direct tax only on its U.S. sourced income
• Special rules apply to foreign nongrantor trusts with
U.S. beneficiaries – including the “throwback” rule
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FOREIGN TRUSTS
• United States beneficiaries of foreign nongrantor trust
are subject to tax via the “throwback” rule on
accumulated distributions
• Where foreign trust has United States beneficiaries and
accumulates income, distributions in excess of current
year income amounts carry severe consequences
• Income classified as ordinary, interest applies from date
income originally earned, can be taxed at prior year
rates
• Often better to avoid foreign nongrantor trusts where there
will be U.S. beneficiaries, but can mitigate throwback rule
ramifications by making current distributions
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STRUCTURING UNITED STATES
INVESTMENTS BY NONRESIDENTS
• United States tax rules for nonresidents can starkly
contrast with those applicable for U.S.-based taxpayers
• United States taxpayers - taxable on income earned
worldwide, no matter what type
• Individuals are taxable on gifts/bequests exceeding a
lifetime exclusion amount
• Nonresidents are subject to tax only on certain U.S.
sourced-gains, with certain types of gains (non-ECI capital
gains) not subject to tax
• Nonresident alien individuals are subject to estate/gift
tax only on U.S. sitused assets, but exemptions are
comparatively miniscule
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STRUCTURING UNITED STATES
INVESTMENTS BY NONRESIDENTS
• How should nonresident alien investments into the
United States be structured?
• Nonresident alien investors typically focus on three United
States tax factors: (1) income tax consequences, (2)
estate/gift tax consequences, (3) anonymity; and (4)
simplicity of structure/minimization of filing requirements
• Anonymity – nondisclosure of identity to the United
States government
• Foreign corporations do not face estate/gift tax exposure,
but are subject to branch profits tax
• Branch profits tax avoidance available by having
foreign corporation own a separate U.S. corporation
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STRUCTURING UNITED STATES
INVESTMENTS BY NONRESIDENTS
• Critically, proper structure will hinge on the specific
investment involved, given the variable
considerations at issue
• Multitude of questions needs to be asked in order to
properly structure the investment’s ownership
• Questions will typically focus on the types of
income/gains anticipated from an investment, the type
of taxpayer making the investment, treaty application,
etc.
• Additional layer of questions – what are the home country
tax implications?
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Steve Williams
PWA provides outsourced tax, accounting, and business
advisory services to non-U.S. headquartered stakeholders
doing business or having investments in the United States
Steve’s career experience:
•

Houston tax office leader of a top 50 firm

• PwC tax partner, Calgary Canada
•

International business & tax consultant

•

Price Waterhouse, Dallas – international tax manager

•

Notre Dame, MBA

•

Brigham Young University, BS - Accounting

pwawco.com

Sources of U.S. Foreign Direct
Investment
Source OFII.org

United Kingdom

Canada

Japan

Germany

Ireland

France

pwawco.com

Switzerland

Netherlands

Others

25

Other Considerations for Inbounds
(from a finance department’s perspective)
1. Tax (continued)
2. Accounting & reporting
3. People

pwawco.com
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Tax (cont’d) – structuring
considerations
Impact to individual owners
▫ U.S & state income tax
▫ Estate tax
▫ Withholding tax
State of organization; state(s) with nexus; registration
Home country mind & management

pwawco.com
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Tax (continued) – Transfer Pricing
Identify cross-border activity





Financing
Product
Services – differentiate stewardship from management
IP

Establish transfer pricing policies
Research methodology and arms-length economics
Have agreements drafted
Account (on both sides) for the intercompany transactions

pwawco.com
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Tax (continued) – state tax
considerations
Nexus
• Income tax
• Sales tax – Wayfair / Quill
Use tax – (e.g., asset transfers)
Credits & incentives – a potential opportunity

pwawco.com
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Tax (continued) – state tax
considerations
Sales tax – a new process for most inbound distributors
i. Invoicing
- Jurisdiction
- Rates

ii. Collection
iii. Remittance
iv. Filing

pwawco.com
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Tax (continued) – other
EIN – new responsible party rules effective 5/13/2019 (IR2019-58)
Import - IRC Section 1059A
Foreign-owned U.S. DREs & Form 5472 filing requirement

pwawco.com
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Accounting & reporting
Systems need to be architected to gather (among other things)
- Related party transactions
- Sales by state (sometimes county)
- U.S. source payments to foreign persons
- Form 1099 reportable payments
- Dates owners & executives entered and left the U.S.
- Property location, date placed in service, FMV, basis, etc.
- Work and travel locations of employees and contractors
- Transfer prices for financing, product, services, IP

pwawco.com

32

People
Work VISA
Payroll, medical insurance, benefits

Individual U.S. & state income tax obligations

pwawco.com
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Polling Question
Would you like to learn more about helping inbounds with
outsourced tax, accounting, and advisory services?
a) Yes, please contact me
b) No

pwawco.com
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STRUCTURING UNITED STATES
INVESTMENTS BY NONRESIDENTS
• Common ownership structures
• Individual ownership of a U.S.-sitused income generating
asset (or ownership through a DRE)
• Benefits: exemption from capital gains tax (if gain from
asset sale not classified as ECI – real estate gains not
exempt), long-term assets which are ECI subject to
capital gains rates on disposition (though can be
subject to FIRPTA withholding)
• Detriments – estate/gift tax exposure, need to file
individual U.S. tax returns if ECI generated
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STRUCTURING UNITED STATES
INVESTMENTS BY NONRESIDENTS
• Common ownership structures
• Ownership of a U.S.-sitused income generating asset
through a foreign corporation
• Benefits: same exemption from capital gains tax as for
NRA ownership; protection from estate/gift tax
exposure (as NRA owns a foreign corporation – nonU.S. sitused asset); subject to corporate tax rates on
income
• Detriments – exposure to branch profits tax on earned
income; Form 1120-F can require disclosure of
underlying ownership; no differentiated tax rate for
LTCG

37

STRUCTURING UNITED STATES
INVESTMENTS BY NONRESIDENTS
• Common ownership structures
• Ownership of a U.S.-sitused income generating asset
through a foreign corporation owned by a domestic
corporation
• Benefits: protection from estate/gift tax exposure; no
branch profits tax; no disclosure of ownership required
(as Form 1120 filed showing foreign corporation as
owner); subject to corporate tax rates on income
• Detriments – no differentiation for LTCG; no exemption
for non-ECI capital gains (as asset owned by domestic
corporation)
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STRUCTURING UNITED STATES
INVESTMENTS BY NONRESIDENTS
• Common ownership structures
• Ownership of a U.S.-sitused income generating asset
through a foreign nongrantor trust
• Benefits: protection from estate/gift tax exposure; no
branch profits tax; subject to LTCG rates
• Detriments – potential ramifications for U.S.
beneficiaries of trust; need disclosure of identity on tax
return; subject to individual tax rates on ordinary
income
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David A. Warren, JD
Co-Founder, Chairman of the Board at Bridgeford Trust Company
dwarren@bridgefordtrust.com
David Warren is Co-Founder and Chairman of the Board as well as a member
of the Trust Administrative Committee of Bridgeford Trust Company. He is
also President and CEO of Bridgeford Advisors, a sister company of
Bridgeford Trust Company. David is an attorney with over 15 years of
professional experience practicing law and working in the financial services
industry serving the trust and wealth management needs of high and ultra-high
net worth families across the nation and around the world.
Previously, David was recruited out of a large and prestigious law firm, to join the Wealth
Management/Trust Department of a bank as a Vice President/Senior Trust Administrator. In this
position, he worked extensively with wealthy families and individuals on a variety of trust and fiduciary
issues. David subsequently transitioned his career to Bank of New York Mellon and later PNC Wealth
Management where he worked exclusively and extensively with high and ultra-high net worth families
on various wealth management issues including asset protection and legacy planning.
David is a past member of Vistage International, the world’s foremost executive leadership organization,
as well as a 2012 recipient of the prestigious “Forty Under 40″ award by the Central Pennsylvania
Business Journal. David speaks throughout the country on modern and progressive U.S. trust law, is a
lecturer for the PA Bar Institute (the continuing education arm of the PA Bar Association), and is a
former adjunct professor at Harrisburg Area Community College where he taught courses in the business
law and paralegal programs, such as Trusts and Estates and Business Law.

www.bridgefordtrust.com
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“The U.S. is emerging as a leading tax and secrecy haven for rich
foreigners.” Bloomberg Magazine, Jan. 27th, 2016
“America is the new Switzerland.” Financial Times, May 16th, 2016.
“The United States is now becoming one of the world’s largest tax
and secrecy havens.” Washington Post, April 5, 2016
“The United States has become a place of choice for foreign
investors.” Daily Business Review, April 25, 2017
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International Families with Ties to the U.S.
◦
◦
◦
◦



Tax and Privacy Issues
◦
◦
◦
◦



Education
Marriage
Business Activity
Not Nefarious or Bad Actors

Taxation Planning (NOT Tax Evasion)
Privacy Laws (NOT Secrecy)
Panama Papers
Domestic Asset Protection v. Off Shore Asset Protection

Common Reporting Standard (CRS)
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Global cooperation and sharing of financial information between and
among participating jurisdictions, with enhanced transparency in
multinational business and investment reporting.
Similar to FATCA.
As of August 2017, 102 jurisdictions have committed to implement
CRS including the Cook Islands, BVI, Cayman Islands, Switzerland,
Nevis, and New Zealand.
United States NOT participating in CRS.
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FATCA



CRS

◦ A US tax initiative introduced by the United States Internal Revenue Service
(IRS).
◦ Commitment: 100+ countries have signed up to FATCA.
◦ AIM: to reduce tax evasion by US citizens and US tax residents.
◦ A global tax initiative introduced by the Organization for Economic
Co-operation and Development (OECD).
◦ Commitment: As of August 2017, 102 countries have signed up to CRS.
◦ AIM: To reduce tax evasion by taxpayers of countries signed up to CRS.
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FATCA:
◦ FATCA aims to identify whether an account holder is a US person using
citizenship and tax residency.
◦ Tax information is collected for US account holders ONLY.



CRS:
◦ CRS aims to identify the tax residency of each and every one of its
account holders.
◦ Tax information is required for ALL account holders.
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The reporting requirements of CRS are the same as FATCA with the
exception of:
◦ Tax residency, date and place of birth are also reported for ALL account
holders.
◦ Information must be reported on the CRS schema to the local Tax
Authority for onward forwarding to all countries complying with CRS.



Similar Penalties
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“The choice of a state
in which to establish a trust
is as critical as the decision
to create one.”
Elizabeth Mathieu,
President of Neuberger & Berman
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Trust laws in the U.S. vary significantly from state to state.
A few states are “in a race” to establish the most progressive
trust laws in an attempt to capture trust business.
Tier 1 Trust Jurisdictions*
o
o
o
o

South Dakota
Delaware
Nevada
Alaska

* Trusts & Estates Magazine, January 2016 Issue
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Asset Protection



Dynasty Trust/Rule Against Perpetuity



Taxation



Privacy Rules



Modern Trust Laws
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A self-settled trust that protects assets from creditors
(including future spouse).
Strategy that legally shields assets from third party liability
(future spouse) while permitting settlors to receive income,
retain some control over trust assets AND enjoy a
discretionary beneficiary interest during their lifetime.
Most states do NOT have an Asset Protection Trust Statute.
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Several states have passed Domestic Asset Protection Statutes.
South Dakota, Nevada, Alaska, and Delaware are consistently
recognized as having the most robust and powerful Asset
Protection Statutes in the nation.*
* See Domestic Asset Protection Trusts: Which Jurisdictions Are the Most
Effective to Set Up This Powerful Tool?
Mark Metric & Daniel G. Worthington, Trust and Estates Magazine, January 2013
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Very compelling planning tool for high-risk individuals and
pre-marital planning.



Not all Domestic Asset Protection Statutes are created equally.



Fraudulent Conveyance (look-back):
o South Dakota – 2 years
o Delaware – 4 years



Best of Both Worlds - Domestic and Offshore asset protection
in one instrument.
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Definition – A trust that is not subject to the rule against
perpetuities and, therefore, lives forever.
Driven by state law.
South Dakota allowed for the first Dynasty Trust in the nation
in 1983 by abolishing the rule against perpetuities.
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Dynasty Trusts avoid federal taxation on trust assets forever because
there is never a forced distribution of assets.



Very important planning tool that protects family wealth over generations.



Not all states have abolished or amended the Rule Against Perpetuity,
clearing the way for Dynasty Trusts.



State Constitutional Issues.



Dynasty Trust states are not created equally.
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*Created by Steve Oshins, 2016. Law Offices of Oshins & Associates, LLC. Las Vegas, Nevada. soshins@oshins.com
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*Created by Steve Oshins, 2016. Law Offices of Oshins & Associates, LLC. Las Vegas, Nevada. soshins@oshins.com
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Income retained in a trust is taxed in most states at applicable income
tax levels.
A handful of states do not have an income tax and, therefore, do not tax
retained income in trusts, including South Dakota.
There is a simple, compelling, and often untapped tax planning
opportunity by properly situsing a trust in a state that does not have an
income tax or tax trusts.
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Resident Trust – A trust with situs and trust administration in a
jurisdiction other than where the settlor, beneficiaries, or co-trustees
reside.
Sourced vs. Non-Sourced undistributed trust income.

There is a clear trend in case law across the country denying state
authority to tax retained income in a resident trust.
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At least 3 states have generated appellate court case law indicating that it is
a violation of the Commerce Clause of the United States Constitution and
Due Process for a state to tax a resident trust properly sitused and
administered in another state.
o

McNeil v. Commonwealth of Pennsylvania, Pennsylvania Commonwealth Department
of Revenue

o

Residuary Trust A U/W/O Fred E. Kassner v. the New Jersey Division of Taxation

o

Kimberly Rice Kaestner 1992 Family Trust v. North Carolina Department of Revenue
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A compelling tax planning opportunity exists in certain states for dynasty
trusts to avoid federal estate taxation through a forced distribution AND
avoid state taxation on undistributed income.
The opportunity to create a trust in, or move an existing trust to a
jurisdiction that has dynasty trust provisions and does not tax
undistributed income clearly will have a very substantial impact on the
value of trust assets over generations.
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South Dakota Community Property Special Spousal Trust
◦ Created by one or both spouses with both spouses as beneficiaries to avoid taxation
because it treats the property as community property at the death of the first spouse,
applying a 100% percent step-up in basis at date of death of the first spouse.
◦ Avoids federal capital gains taxation of marital/trust assets when subsequently sold.
◦ Combining the benefits of a South Dakota Community Property Special Spousal Trust with
the federal estate tax benefits of a Dynasty Trust, in a jurisdiction that does not have an
income tax, such as South Dakota, creates a powerful tax move that has the potential to
result in compelling federal and state tax savings over subsequent generations.
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Very important issue for high net worth families and closely held
business owners.
◦ Quiet Trust – no disclosure requirement.
◦ Court Seal – Keeps trust information out of the public domain.



South Dakota – Total Seal Forever/Not Discretionary/Quiet Trust.
◦ Delaware – Seal for 3 years/Discretionary.
◦ Most States – Open to the Public.
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Directed Trusts



Trust Protector



Family Advisor



Decanting



Control
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Through bifurcating liability, the directed trust model creates a legal
framework allowing trustees and beneficiaries to work with asset
managers and independent trust companies of their choosing.
Directed trusts provide a family with maximum flexibility and control
regarding the trust's asset allocation, diversification, investment
management, and distributions.
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A directed trust can be used by a settlor who wants to fund an
irrevocable trust with a closely held company or a specialized asset,
but who also wants to place control of such assets in the hands of a
particular individual (or group of individuals) familiar with the
company’s operations or that type of specialized asset.
The directed trust concept unbundles functions (asset management
and trust services) that have traditionally been bundled by large
bank-based corporate trustees.
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The Trust Protector, often used in conjunction with a Directed Trust, delivers
far more control to settlors of trusts, beneficiaries, and their advisors than ever
before.
The inclusion of a Trust Protector allows the settlor, beneficiaries, and their
advisors to modify and control many important aspects of the trust and provide
direction to the trustee with respect to investment management, jurisdiction,
and trust distributions.
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Reasons why a settlor may wish to appoint a Trust Protector include:
◦ The settlor wishes for a mechanism to easily replace the trustee or change
trust situs.
◦ Protectors allow for a great degree of flexibility when dealing with changes in
circumstances, including both factual circumstances (death, premature
divorce, previously unknown children) and legal changes (any legal changes,
but most frequently changes to applicable revenue laws).
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Reasons why a settlor may wish to appoint a Trust Protector include
(continued):

◦ The settlor may be concerned that the trustee may not pay sufficient attention
to his wishes.
◦ The settlor wishes certain powers to be withheld from the trustees.
◦ The settlor wishes a third party to act as a main point of contact between the
beneficiaries and the trustees.
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Appropriately referred to as a “Trust Protector Light,” because of its
non-fiduciary status and limited powers.
Excellent option for settlors of trusts and beneficiaries who may want
family advisors, such as attorneys, CPAs, or investment advisors, to
have some control and input over important aspects of trust
administration without elevating the position to that of a fiduciary.
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The Family Advisor role, similar to the Trust Protector, has the
power to modify, control, and participate in many important
aspects of trust administration. The powers that may be granted to
the Family Advisor are:
o Remove and appoint a trustee, a fiduciary provided for in the governing
trust instrument, trust advisor, investment committee member, or
distribution committee member.
o Appoint a successor trust protector or a successor family advisor.
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o Advise the trustee on matters concerning any beneficiary; receive trust
accountings, investment reports, and other information from the trustee or to
which a beneficiary is entitled; attend meetings, whether in person or by any other
means, with the trustee, investment trust advisors, distribution trust advisors, or
other advisors, whether in person or by any means, electronic or otherwise; and to
consult with a fiduciary regarding both fiduciary and non-fiduciary matters or
actions, all without any power or discretion to take any action as a fiduciary.

o Provide direction regarding notification of qualified beneficiaries pursuant
to § 55-2-13.
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Decanting is the distribution of assets from an irrevocable trust into a new
trust with different, and presumably more desirable and flexible provisions,
leaving the unwanted provisions in the original trust and not binding on the
trust assets.
Decanting has emerged as a powerful planning tool for planners relative to
adapting family wealth plans to changes in the wealth planning landscape
and family dynamics, without the need for Court intervention.
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Transfer trust situs to a more favorable trust jurisdiction state.



Correct drafting errors.



Enable trusts to be subdivided among beneficiaries.



Switch trust from grantor trust status for tax purposes to non-grantor status.



Include asset protection provisions.



Change administrative terms of the trust.



Change trustees.



Expand trustee powers.



Create a Directed Trust (Investment and Distribution Committees).
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New York was the first state to enact a decanting statute in 1992.



Currently 22 states have Decanting Statutes:
◦ South Dakota, Nevada, New Hampshire, Delaware, Tennessee, Arizona,
Ohio, Alaska, Wyoming, Illinois, Virginia, South Carolina, Missouri,
Kentucky, North Carolina, Texas, Rhode Island, Wisconsin, New York,
Michigan, Florida, and Indiana.
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Only South Dakota allows trustees to decant from a trust with an ascertainable
standard of distribution into a trust with absolute discretion to distribute and
also remove a mandatory income interest.
Only 7 states have statutes that do not require notice of decanting to
beneficiaries.
Selecting the proper decanting statute is essential.
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*Created by Steve Oshins, January 2017. Law Offices of Oshins & Associates, LLC. Las Vegas, Nevada. soshins@oshins.com
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Foreign Grantor Trust--U.S. Trusts as Foreign Trusts
◦ Failure of Court Test or Control Test = Trust Treated as a Foreign Entity.
 Not Subject to U.S. Taxation
 South Dakota Trust for Legal Purpose (SD Law applies)
 Revocable or Irrevocable



Why a Foreign Trust?
◦
◦
◦
◦
◦
◦

Foreign born person living in U.S.
Foreign person with U.S. assets
Repatriation to the U.S.
Privacy/Political corruption concerns
Reporting Protocols
Taxation
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Strong and thorough KYC (Know Your Customer) is essential.
◦ World checks
◦ Source of Funds
◦ Verification of good character/tax compliance in home state



Not everyone coming to the US is nefarious.



Need for Uniformity of Regulations among trust companies and states.
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Bridgeford Trust Company is an independent trust company providing industry leading
trust administrative services to families across the nation and around the world.

Bridgeford Trust delivers tremendous control and flexibility to settlors and beneficiaries
of trusts, as well as their advisors, through South Dakota’s cutting edge modern trust
laws, including directed trusts, domestic asset protection trusts, privacy, taxation, and
decanting.
Contact David Warren, JD, President & CEO at dwarren@bridgefordtrust.com or by calling
(605) 224-1372.
Visit our website for more information at: www.bridgefordtrust.com
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