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The Traditional Formulation 
 

Joint Employers  
Share Control or Co-Determine  

Material  
Terms & Conditions of Employment  

 

ά¢ƘŜ business entities involved are in fact separate but [] they 
share or codetermine those matters governing the essential terms 
and conditions of employmentέ 
 

   NLRB v. BFI of Pennsylvania, Inc.,  
   691 F.2d 1117, 1123 (3d Cir. 1982)  

 
 
 

6 



What Is A Joint Employer? 

ÅNot mentioned by Congress in NLRA 

ÅCreated by the NLRB to reach independent 
companies that 

ïShare control/co-determine employment terms of 
ŀƴƻǘƘŜǊ ŎƻƳǇŀƴȅΩǎ ǿƻǊƪŜǊǎ 

ïDoes not apply where the companies are not 
legitimately separate legal entities  
(Single Employer Doctrine) 
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Example: TLI, Inc.  
No Joint Employment 

ÅTLI provided drivers to another company, Crown 

ÅCrown directed the group of drivers to make certain 
deliveries  

ïDrivers selected specific assignments based on seniority 

ÅDrivers reported accidents to Crown 

ïTLI investigated and determined discipline  

ïLŦ ŘǊƛǾŜǊǎΩ ŎƻƴŘǳŎǘ ŎƻƴŎŜǊƴŜŘ Crown, it gave incident report 
to TLI; TLI conducted its own investigation 

ÅCrown did not hire, fire or discipline TLI drivers 
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Example: TLI, Inc.  
No Joint Employment 

Åά!ƭǘƘƻǳƎƘ Crown may have exercised some 
control over the drivers, Crown did not affect 
their terms and conditions of employment to 
such a degree that it may be deemed a joint 
ŜƳǇƭƻȅŜǊΦέ  

ï9ǾŜƴ /ǊƻǿƴΩǎ Řŀƛƭȅ supervision ƴƻǘ άƳŜŀƴƛƴƎŦǳƭΣέ 
ōǳǘ άƭƛƳƛǘŜŘ and ǊƻǳǘƛƴŜέ 
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ÁContractual language was irrelevant to 
joint-employer status 

ÁActual practice was dispositive 

hǾŜǊ ол ¸ŜŀǊǎ ƻŦ tǊŜŎŜŘŜƴǘΧ 
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Browning-Ferris 

Industries 
362 NLRB No. 186 
(August 27, 2015) 
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Á Recycling operation (MRF) in Bay Area 

Á BFI has 60 direct hires  

Á Work is outside MRF  

Á EEs represented by Teamsters  
in separate Unit 

Áά{ƻǊǘƛƴƎ [ƛƴŜέ ƛǎ ƛƴǎƛŘŜ 

Á BFI contracts with Leadpoint 
to staff the Sorting Line                               

Á Leadpoint has 240 sorters 

Á Teamsters petition to represent the 240 sorters 

Á RC Petition nŀƳŜǎ ά.CLκ[ŜŀŘǇƻƛƴǘέ ŀǎ ά9ƳǇƭƻȅŜǊέ 

Background 
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Leadpoint BFI  

Sorting Line 
Operation 

Direct Control: 
Å Hired  
Å Fired 
Å Disciplined 
Å Trained 
Å Supervisors/HR 

personnel on site  
Å Paid workers 
Å Set standards for 

sorting materials 
ÅMonitored shifts 
Å Productivity forms 

 

Indirect Control: 

ÅSet working hours 

ÅSet speed for the line 

ÅPhysical environment 

ÅGave general tasks to 
Leadpoint supervisors 

Reserved a variety of άŘƛǊŜŎǘ 
ŎƻƴǘǊƻƭέ ǊƛƎƘǘǎ ƛƴ ŎƻƴǘǊŀŎǘΣ  
but did not exercise them 

Background 
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NLRB Found BFI/Leadpoint  
To Be Joint-Employers 

Á Why? 

Á Because of the POTENTIAL control  
BFI had, and the INDIRECT control it 
ŀŎǘǳŀƭƭȅ ŜȄŜǊŎƛǎŜŘΣ ƻǾŜǊ [ŜŀŘǇƻƛƴǘΩǎ 
ŜƳǇƭƻȅŜŜǎΩ ŜƳǇƭƻȅƳŜƴǘ ǘŜǊƳǎ 
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NLRB Articulates Two-Part Test 

Á aǳǎǘ ōŜ άŎƻƳƳƻƴ ƭŀǿέ ŜƳǇƭƻȅŜǊ 

Á Iŀǎ άǎǳŦŦƛŎƛŜƴǘέ ŎƻƴǘǊƻƭ ƻǾŜǊ ŜǎǎŜƴǘƛŀƭ 
employment terms to permit meaningful 
collective bargaining 
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¢ƘŜ ά/ƻƳƳƻƴ [ŀǿέ ¢Ŝǎǘ  

ÁExtent of control putative joint employer may 
have over details of work? 
ÁIs the worker engaged in distinct occupation? 
ÁIs the kind of work/occupation typically done 

under direction of an employer or by a specialist 
without supervision? 
ÁSkill required for that occupation? 
ÁDoes worker or employer provide 

instrumentalities, tools, and place of work? 
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¢ƘŜ ά/ƻƳƳƻƴ [ŀǿέ ¢Ŝǎǘ  

Á Length of time person employed? 

Á Paid by time or by job? 

Á Whether parties believe they created 

relationship of ñmaster and servantò? 

Á Whether the principal (e.g., employer) is 

or is not a business? 
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¢ƘŜ άNewέ b[w. {ǘŀƴŘŀǊŘ 

¢ǿƻ ƻǊ ƳƻǊŜ ǎǘŀǘǳǘƻǊȅ ŜƳǇƭƻȅŜǊǎ ǎǘƛƭƭ Ƴǳǎǘ άǎƘŀǊŜ 
or co-ŘŜǘŜǊƳƛƴŜέ ŜǎǎŜƴǘƛŀƭ ǘŜǊƳǎ ϧ ŎƻƴŘƛǘƛƻƴǎ ƻŦ 
employment, .¦¢Χ 
 
ÅScope expanded to consider ALL factors 
ÅNot necessary that putative joint employer 

actually exercise authority it retains 
ÅControl need NOT ōŜ άŘƛǊŜŎǘέ ƻǊ άƛƳƳŜŘƛŀǘŜέ 
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¢ƘŜ άNewέ b[w. {ǘŀƴŘŀǊŘ 

Direct Control?  
 

Immediate Control? 

 

 Indirect Control   
 

Right to Control 
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wŀǘƛƻƴŀƭŜ ŦƻǊ άNewέ {ǘŀƴŘŀǊŘ 

Á tǊƛƻǊ .ƻŀǊŘ ǎǘŀƴŘŀǊŘ άƻǳǘ ƻŦ ǎǘŜǇέ ǿƛǘƘ ŎƘŀƴƎƛƴƎ 
economic circumstances (2015) 

Á Dramatic growth in contingent employment 
relationships needs Board response 

Á tǳǘ b[w.Ωǎ Ƨƻƛƴǘ-ŜƳǇƭƻȅŜǊ ǎǘŀƴŘŀǊŘ ƻƴ ŀ άŎƭŜŀǊŜǊ 
ŀƴŘ ǎǘǊƻƴƎŜǊ ŀƴŀƭȅǘƛŎŀƭ ŦƻǳƴŘŀǘƛƻƴέ 

Á CǳǊǘƘŜǊ ǘƘŜ ǇǳǊǇƻǎŜ ƻŦ ǘƘŜ !Ŏǘ ǘƻ άŜƴŎƻǳǊŀƎŜ 
ǇǊŀŎǘƛŎŜ ƻŦ ŎƻƭƭŜŎǘƛǾŜ ōŀǊƎŀƛƴƛƴƎέ 
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Hiring, Firing, Discipline: 

ÁaŀƧƻǊƛǘȅ ŦƻǳƴŘ ǘƘŀǘ ά.CL ŘƻŜǎ ƴƻǘ ǇŀǊǘƛŎƛǇŀǘŜ 
ƛƴ [ŜŀŘǇƻƛƴǘΩǎ Řŀȅ-to-Řŀȅ ƘƛǊƛƴƎ ǇǊƻŎŜǎǎΣέ  
ōǳǘ .CLΩǎ ŎƻƴǘǊŀŎǘ ǿƛǘƘ [ŜŀŘǇƻƛƴǘ allowed BFI 
to impose various hiring procedures and tests 
(e.g., undergo and pass drug test) 

Á.CLΩǎ ŎƻƴǘǊŀŎǘ ǿƛǘƘ Leadpoint gave BFI the 
άunqualified rightέ ǘƻ ŘƛǎŎƻƴǘƛƴǳŜ ǳǎŜ ƻŦ 
Leadpoint workers 

Application 
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Supervision, Direction of Work & Hours: 
Á.CL ŜȄŜǊŎƛǎŜŘ ŎƻƴǘǊƻƭ άƻǾŜǊ ǘƘŜ ǇǊƻŎŜǎǎŜǎ ǘƘŀǘ ǎƘŀǇŜ  

the day-to-Řŀȅ ǿƻǊƪΣέ ƛƴŎƭǳŘƛƴƎ ǘƘŜ ǎǇŜŜŘ ƻŦ ǘƘŜ 
conveyor belt, which, in turn, controlled the speed at 
which the Leadpoint employees worked 

ÁBFI had specific productivity standards for sorting 

ÁLeadpoint employees were required to obtain 
ǎƛƎƴŀǘǳǊŜ ƻŦ ŀǳǘƘƻǊƛȊŜŘ .CL ǊŜǇ ǘƻ ŀŎŎƻǳƴǘ ŦƻǊ άƘƻǳǊǎ 
ǿƻǊƪŜŘέ 

ÁHeld meetings with Leadpoint employees to address 
customer complaints and business objectives 

Application 
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Wages: 
Á¦ƴŘŜǊ ǇŀǊǘƛŜǎΩ ŀƎǊŜŜƳŜƴǘΣ [ŜŀŘǇƻƛƴǘ ŘŜǘŜǊƳƛƴŜǎ Ǉŀȅ 

rates, issues paychecks, retains payroll records, and 
administers benefits, .¦¢Χ 

ÅBFI prevented Leadpoint from paying its 
employees more than BFI employees performing 
similar work ς ŎǊŜŀǘƛƴƎ ŀ ŘŜ ŦŀŎǘƻ άǿŀƎŜ ŎŜƛƭƛƴƎέ 

Å.CL ŀƴŘ [ŜŀŘǇƻƛƴǘ ǿŜǊŜ ǇŀǊǘƛŜǎ ǘƻ ŀ άŎƻǎǘ-Ǉƭǳǎέ 
contract and, after new CA state minimum wage 
increase, BFI agreed to pay Leadpoint higher rate 
for services  

Application 
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ÁBallots counted, Teamsters won 
 

ÁBFI/Leadpoint have bargaining obligation 
 

ÁOnly mechanism for appeal: 
ÅRefuse to bargain with Teamsters (done) 

ÅULP Charge/Complaint  

ÅNLRB enforcement and U.S. Circuit Court review 

Á.ǳǘΣ /ƛǊŎǳƛǘ /ƻǳǊǘ ŘŜŎƛǎƛƻƴ ƻƴƭȅ άƭŀǿ ƻŦ ŎŀǎŜέ 

ÁNLRB requires Supreme Court before changing 
its interpretation of the Act 

 

Election Results & Certification 
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BFI Dissent 

ÁNew standard undermines collective bargaining 
ōŜŎŀǳǎŜ άƴƻ ǘŀōƭŜ ōƛƎ ŜƴƻǳƎƘέ 

Á Imposes joint employer status on parties simply 
due to economic relationships 

Á9ȄŎŜŜŘǎ .ƻŀǊŘΩǎ ŀǳǘƘƻǊƛǘȅ ǘƻ ŘŜŦƛƴŜ ǎǘŀǘǳǘƻǊȅ 
ǘŜǊƳ άŜƳǇƭƻȅŜǊέ ōŀǎŜŘ entirely on indirect and 
potential control  

Á¦ƴŘŜǊƳƛƴŜǎ !ŎǘΩǎ ǇǳǊǇƻǎŜ ǘƻ ǇǊƻǾƛŘŜ ǎǘŀōƛƭƛǘȅ 
ÁAttempts to correct perceived inequality in 

bargaining power 
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BFI Dissent 

Departs from common law and 
congressional intent 
Á/ƻƴƎǊŜǎǎ ŀƳŜƴŘŜŘ !Ŏǘ ǘƻ ŎǳǊō b[w.Ωǎ ŜŀǊƭȅ 

attempt to expand coverage  
ÁFinding independent contractors = employees 

ÁCommon law considers - but does not deem 
dispositive - potential or indirect control 
ÁControlling details of work has long been 

deemed most significant factor 
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BFI Dissent 

ÁbŜǿ ǎǘŀƴŘŀǊŘ ƛǎ άŦŀǘŀƭƭȅ ŀƳōƛƎǳƻǳǎέ 
ÁMulti-factor tests are vulnerable to 

unpredictability and agency whim 
ÁResults oriented 
ÁProvides no guidance for how each factor is 

weighed, no certainty of how to avoid being 
deemed a joint employer 

ÁWithout guidance, standard can be used to 
achieve results desired by agency in any 
particular case 
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BFI Dissent 

ÁNew standard is ñfatally ambiguousò 
ÁMulti-factor tests are vulnerable to unpredictability 

and agency whim 

ÁStandard gives unions leverage never 
intended by the Act 
ÁAffects whether one joint-employer can 

terminate or rebid contract with the other 
without bargaining with union 
ÁBinds companies contracting with unionized 

employers to CBAs they did not negotiate 
ÁSubjects joint employer to pre-existing liability 
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BFI Dissent 

New standard affects parent-sub relationships 
.ƻŀǊŘ Ƙŀǎ ŀǇǇƭƛŜŘ άǎƛƴƎƭŜ ŜƳǇƭƻȅŜǊέ ŀƴŀƭȅǎƛǎ 
to parent-subs 

 

üNo joint employer status unless parent 
exercises actual direct control over day-to-day 
labor relations 

 

üNow, by operation of law or reality, all subs 
and parents would be joint employers due to 
άǇƻǘŜƴǘƛŀƭέ ŎƻƴǘǊƻƭ 
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BFI Dissent 

ÁNew standard eviscerates protection from 
secondary economic pressure 
ÁCongress amended Act to prohibit unions from 

pressuring non-employers to not do business 
with employer 
ÁNow, joint employer is subject to economic 

coercion, even though it has no control over 
the matter that underlies the labor dispute 
üEx:  If franchisor is a joint employer,  

union can picket any of its operations 
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NLRA requires an appropriate unit to be 
ŜƳǇƭƻȅŜŘ ōȅ άŀƴέ ƻǊ άǘƘŜέ ŜƳǇƭƻȅŜǊ όǎƛƴƎǳƭŀǊύ 
ÅJoint employment theory treats two wholly separate 
ŜƴǘƛǘƛŜǎ ŀǎ ŀ άǎƛƴƎƭŜέ ŜƳǇƭƻȅŜǊ ƻŦ ŀ ƎǊƻǳǇ ƻŦ 
ŜƳǇƭƻȅŜŜǎ ōŜŎŀǳǎŜ ǘƘŜ άǎƘŀǊŜ ƻǊ Ŏƻ-ŘŜǘŜǊƳƛƴŜέ 
employment terms 

ÅCan force unit only where all workers employed by 
both 

Åbƻǘ ǘƻ άƳƛȄŜŘ ǳƴƛǘǎέ 
ï²ƘŜǊŜ άǳǎŜǊέ ŜƳǇƭƻȅŜǊ Ƙŀǎ ǎƻƳŜ ŜƳǇƭƻȅŜŜǎ ƻŦ ƛǘǎ ƻǿƴ -- 

not provided by supplier ς doing same function as those 
provided by supplier (and jointly employed) 

Mixed Units ς Miller & Anderson 
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[ŜǘΩǎ {ŜŜ Iƻǿ Lǘ ²ƻǊƪǎ 

Say X Co is a Computer Company 

Iŀǎ млл ǿƻǊƪŜǊǎ ŀǘ ƛǘǎ άIŜƭǇ 5Ŝǎƪέ /ŀƭƭ /ŜƴǘŜǊ 

100 Workers = 

All Call Center 

Workers Soley 

Employed By  

X Co X Co Owns  

Call Center 

33 



Joint Employer Standard Applied  
In Non-Mixed Unit 

 ALL Workers 

ñEmployedò By 

User And Supplier:   

A (Fictional) Single  

ñJoint Employerò 

User Company 

X Co subcontracts 

Entire Call Center 

to Y Co ï but co-

determines 

employment terms  

Supplier Company 

Y Co provides ALL Call 

Center Employees 

 

100 Call Center Employees, All From Supplier = 100 Employees Jointly Employed 
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Joint Employer Standard Applied  

X Co wants to subcontract out 

Screening Dept  

 (50% of all Call Center)  

Y Co is a labor provider of 

entry-level employees ï  

none currently at X Co 

 

 

  

 

User: X Co  Supplier: Y Co  

Screening 

Dept 

  

Y hires labor/has 

many employees 

placed at various 

employers 
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Joint Employer Standard Applied  

X Subcontracts Screening 

Dept - 50% of all Call 

Center Employees (Green) 

Y Runs Screening Dept 

- 50% of all Call Center 

employees(Green)  

 

100 Call Center Employees, 50 From Supplier = 50 Employees Jointly Employed 

  

 

X Solely 

Employs 50% of 

Call Center 

Employees 

(Yellow) 

User Co X 

Y has other 

employees 

working for 

other employers  

(Blue)  

Supplier Co Y 
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Joint Employer Standard Applied  
In Non-Mixed Unit 

Union petitions to 

represent jointly employed 

workers (Green) 

X and Y Co can be 

forced to accept 

proposed bargaining 

unit of all jointly 

employed employees 

 

100 Call Center Employees, 50 From Supplier = 50 Employees Jointly Employed 

  

 

X Solely 

Employs 50% of 

Call Center 

Employees 

(Yellow) 

User Co X 

Y has other 

employees 

working for 

other employers  

(Blue)  

Supplier Co Y 
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Joint Employer Standard In Mixed Unit 
Before Miller & Anderson 

Union petitions to 

represent ALL  

100 Call Center employees  

(Green & Yellow) 

X and Y Co could not be 

forced to accept 

proposed bargaining 

unit of all Call Center 

employees 

 

100 Call Center Employees, 50 From Supplier = 50 Employees Jointly Employed 

  

 

X Solely 

Employs 50% of 

Call Center 

Employees 

(Yellow) 

User X Co  

Y has other 

employees 

working for 

other employers  

(Blue)  

Supplier Y Co 
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Joint Employer Standard In Mixed Unit  
After Miller & Anderson 

Union petitions to 

represent ALL  

100 Call Center employees  

(Green & Yellow) 

X and Y Co CAN be 

forced to accept 

proposed bargaining 

unit of all Call Center 

employees 

 

100 Call Center Employees, 50 From Supplier = 50 Employees Jointly Employed 

  

 

X Solely 

Employs 50% of 

Call Center 

Employees 

(Yellow) 

User X Co  

Y has other 

employees 

working for 

other employers  

(Blue)  

Supplier Y Co 
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How Would Mixed 
Bargaining Work? 

40 



Things To Consider: Practical Implications 

ÅAnalyze J/E roles/proposals                         
in collective bargaining 

ïWages 

ïVacation 

ïWork schedules 

ïDiscipline/grievance/arbitration 

ÅConsider bargaining logistics 

ÅWho will pay costs?                             
(User ER/Staffing ER/Both Split?) 
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ÅWhat happens if Co. A is willing to reach 
agreement, but Co. B is not? 

ÅWhat happens if Co. A reaches agreement with 
union, but Co. B is at impasse? 

ÅLŦ /ƻΦ ! ŎƻƳƳƛǘǎ ŀ ¦[tΣ ƛǎ /ƻΦ . ƭƛŀōƭŜ ŦƻǊ /ƻΦ !Ωǎ 
actions? 

ÅLŦ ŜƳǇƭƻȅŜŜǎ Ǝƻ ƻƴ ǎǘǊƛƪŜΣ ŘƻŜǎ /ƻΦ !Ωǎ 
agreement with Co. B allow it to outsource the 
work to Co. C in the event of a strike or work 
stoppage? 

 

 

Things To Consider: Practical Implications 
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Things To Consider  
Requests to Bargain 

ÅHow would business respond if union representing 
contract workers asks for you to meet concerning 
bargaining? 

ÅHow would your business respond if  union asks to 
add contract workers to an existing bargaining unit? 

ÅIf found to be a J/E in a third-party relationship, 
what terms of employment does your business 
ŎƻƴǘǊƻƭΚ  ¢ƘŀǘΩǎ ǿƘŀǘ ȅƻǳ ƘŀǾŜ ǘƻ ōŀǊƎŀƛƴ ǿƛǘƘ 
union about. 
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ÅIf possible under business model, determine what 
control (direct/indirect/express/reserved) is truly 
necessary for operation 

 

ÅConsider whether contractual modifications 
ŀǾŀƛƭŀōƭŜ ŀƴŘΣ ƛŦ ǎƻΣ ǿƘŀǘ ƛǎ ǇƻǎǎƛōƭŜ ƎƛǾŜƴ ǇŀǊǘƛŜǎΩ 
relationship 
 

ÅEvaluate indemnification provisions and anticipate 
that both user employers and leasing employers 
will have interest in additional protection 

Recommended Actions 
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²ƘŀǘΩǎ ¸ƻǳǊ tǊŀŎǘƛŎŜ ¢ƻǿŀǊŘǎ hǘƘŜǊ /ƻƳǇŀƴƛŜǎΩ 
Workers, Or Their Practices Towards Yours? 
ÅWhere do they work?  Who owns the facility? 

ÅWho trains them? 

ÅReview performance/identify issues? 

ÅSuggest discipline/Request removal? 

ÅControl working times (Directly/Indirectly)? 

ÅtŀǊǘƛŎƛǇŀǘƛƻƴ ƛƴ άǘŜŀƳέ ƳŜŜǘƛƴƎǎΚ 

ÅApprove timesheets/confirm working hours? 

Things To Consider 
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²ƘŀǘΩǎ Lƴ ¸ƻǳǊ !ƎǊŜŜƳŜƴǘǎΚ 

ÅHiring liability/standards (e.g., background checks, drug 
screening, certifications, training, etc.)? 

ÅInsurance and safety requirements? 

ÅReserve right to deny access/request removal? 

ÅContractual quality specifications? 

ÅExpress/Indirect control over time work performed? 
(e.g. start/end times, rest/meal breaks, days worked)  

ÅTimesheet verification, hours auditing, wage ceilings? 

Things To Consider 
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