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The TTraditionalFEormulation

Joint Employers
Share Control or Getermine
Material
Terms & Conditions of Employment

a ¢ Kusiness entities involved are in fact separate flithey
share or codetermine those matters governing the essential tern
and conditions oemployment

NLRBy. BFI ofPennsylvania, Ing.
691F.2d 1117, 1123 (3d Cir. 1982



What Is/Aldoint Employer?

A Not mentioned by Congress in NLRA

A Created by the NLRB to reach independent
companies that
I Share qontrgl/cec eEermine employment terms of
- YVZ2ZUKSNI O2YLJ ye Qa o2 NJ !
I Does not apply where the companies are not

egitimately separate legal entities
(Single Employer Doctrine)




ExampleTLI,/Inc.
No Jomtremployment

A TLIprovided drivers to another companyCrown

A Crowndirected thegroup of drivers to make certain
deliveries
I Driversselectedspecificassignments based oseniority

A Driversreported accidentsto Crown

I TLlinvestigatedand determineddiscipline
iLFT RNAODSNEQ Chyntdevde incioshyemws N
to TLI; TLtonducted its owninvestigation
A Crowndid not hire, fire or disciplin€TLI drivers



ExampleTLI,/Inc.
No Jomtdzmployment

Ad! f ( KCodzdnfay have exercised some
control over the drivers, Crown did not affect
their terms and conditions of employment to
such a degree that it may be deemed a joint
SYLJ 2 &S N3pé
i90SYy | NZ sugeuisionRR At & YSI y

0dzi & fakdXNR dzB8 RY S €



D@BrSNJa6: aAf PrecSIenNE 2 F

AContractual language was irrelevant to
joint-employer status

AActual practice was dispositive
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BrowningFeris

Industries

362 NIERBIIN0.21.86
(August’27,2015)



Background

> > > >

D> >

Recycling operation (MRF) in Bay Area
BFI has 60 direct hires

A  Work is outside MRF

A EEs represented by Teamsters
In separate Unit

G{2NIOAY3I [ AySE
BFIcontracts with Leadpoint
to staff the Sorting Line

A Leadpoint has 240 sorters
Teamsters petition toepresentthe 240 sorters
RC Petitom YS& &. CLK[ S| RLI2AY
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Background

BFI Leadpoint
Indirect Control: \ ( Direct Contro
. A Hired

A Setworkinghours R Fired

A Setspeed for thdine A Disciplined

A Physical environment Sorting Line ﬁ Trained

A Gavegeneral tasks to > . < Supervisors/HR

Leadpointsupervisors [ OPeration personnel on site
5 A Paid workers

Reserveda variety ofd RA NB O (i
b ) , p 9 t idards f
62y GNBEE NAIK G vt R E R s o

a Ay O
but did not exercisethem A Monitored shifts
A Productivity forms
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NLRB Found BRl/Leadpaint
To BeldoinEmployers

A Why?

A Because of thOTENTIAtontrol
BFI had, and thH\IDIRE“CifontroI It
| Ol dz f fé& SESNDAASEFK
SYL 28SSAQ SYLJX 2@Y
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NLRBrArticulates Twlart Teest

Aadzald 0S aO0O2YY2y fI

AllFT&a GaAdzZFFAOASYUE O
employment terms to permit meaningful
collective bargaining
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ChK ‘Sombnbn2a¥eYT2sy [ |

A Extent of control putative joint employer may
, have over details of work?
Als the worker engaged in distinct occupation?
AIs the kind of work/occupation typically done
under direction of an employer or by a specialis
. without supervision?
A skill required for that occupation?
A Does worker or employer provide
Instrumentalities, tools, and place of work?

16



ChK ‘Sombnbn2aYaYT2sy

[ F

A

Length of time person employed?
Paid by time or by job?
Whether parties believe they created

rel ati onship of ofPfmas:

Whether the principal (e.g., employer) is
or Is not a business?

17



ChK ‘Slewd NLHB Stwidard{ U |

¢g2 2N Y2NB adl 0dzi 2 NB
orccoRSUSNNYAYSE SaaSyuaal
employment,. | ¢ X

A Scope expanded to considaLLfactors

A Not necessary that putative joint employer

actually exercise authority It retains
A Control needNOTo S G RA NB O ¢
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ChK ‘Slewd NLIB Brwidard{ T |y

Immediate Control? 3

Indirect Control

Direct Control? X

Right to Control



Wakicih Ae 2oy NdwSstafddriNI/ E

t NA2NJ . 2F NR adl yRINR
economic circumstances (2015)

Dramatic growth in contingent employment
relationships needs Board response

t dzi0 Db[ wS QU 283INIGA G yF
FYR AUNRBYIASNI FylFfteoaa
CdzNII KSNJ UKS LlzN1J2asS
LIN OGAOS 2F 02ff SOuUA



Application

Hiring, Firing, Discipline:

Aal 22NAUEé F2dzy R GKIF O ¢
AY [ SIFRLBRIY& QRAREKEI L
0dzi . CLQa O2y taNdwerlBFI g
to Impose various hiring procedures and tests
(e.g., undergo and pass drug test)

A. CL Qa O 2lgadphint@Qave BFAthe K
cunqualifiedright G2 RA A 02V U A
Leadpoint workers
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Application

Supervision, Direction of Work & Hours:

A. CL SESNDAASR O2y{iNRBf a:z
thedayto-RIF @8 @g2NJ] Z¢ Ay Of dzZRAY
conveyor belt, which, in turn, controlled the speed at
which the Leadpoint employees worked

A BFI had specific productivity standards for sorting

A Leadpoint employees were required to obtain
AAAY Il GdzNE 2F | dzi K2NAT SR
g62NJ] SRE

A Held meetings with Leadpoint employees to address
customer complaints and business objectives
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Application

Wages:

Al YRSNI LI NIASAQ FANBSYSYI
rates, iIssues paychecks, retains payroll records, and
administers benefits, ;| ¢ X

A BFI prevented Leadpoint from paying its
employees more than BF| employees performlng
similar workcONB I G Ay 3 | RS Tl

A.CL YR [SIRL}2A )/u-LJiaSZaIB
contract and, after new CA state minimum wage
Increase, BF| agreed to pay Leadpoint higher rate
for services
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ElectionResults.& €ertification

A Ballots counted, Teamsters won

A BFI/Leadpoint

nave bargaining obligation

A Only mechanism for appeal:

A Refuse to bargain with Teamsters (done)

AULP Charge/Complaint

ANLRB enforcement and U.S. Circuit Court review
A. dz0X / ANDdzA 0 [/ 2dzNI R

ANLRB requires Supreme Court before changir
Its Interpretation of the Act
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BEIDissent

A New standard undermines collective bargaining
0SOlFdzaS ay2 GFofS oAd

A Imposes joint employer status on parties simpl
due to economic relationships

A9EOSSR& . 2 NRQ& | dzi K2
0 SNY a&SYLX entrdydiEindidekt ans R
potential control

A!' YRSNXYAYSa ! O Qa LizNL

A Attempts to correct perceived inequality in
bargaining power
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BEIDissent

Departs from common law and

congressional intent

A/ 2yaANBaa ' YSYRSR ! O
attempt to expand coverage
AFinding independent contractors = employees

A Common law considerbut does not deem
dispositive- potential or indirect control
AControlling details of work has long been

deemed most significant factor
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BEIDissent

AbS¢ aill yRFENR A& aFl Gl
AMulti-factor tests are vulnerable to
unpredictability and agency whim
AResults oriented
AProvides no guidance for how each factor i
weighed, no certainty of how to avoid beinc
deemed a joint employer
AWithout guidance, standard can be used to
achieve results desired by agency in any
particular case

27



BEIDissent

ANewst andard is dfatal.l
A Multi-factor tests are vulnerable to unpredictability
and agency whim

AStandard gives unions leverage never
iIntended by the Act

AAffects whether one joiremployer can
terminate or rebid contract with the other
without bargaining with union

ABinds companies contracting with unionizet
employers to CBAs they did not negotiate

ASubijects joint employer to prexisting liability



BEIDissent

New standard affects paressub relationships
21 NR KFa | LILX ASR ac:
to parentsubs

U No joint employer status unless parent
exercises actual direct control over deyday
labor relations

U Now, by operation of law or reality, all subs
and parents would be joint employers due to
GLI2OGSYUALIT ¢ O2yiNRT

29



BFlDissnt

A New standard eviscerates protection from

secondary economic pressure

ACongress amended Act to prohibit unions frol
pressuring noremployers to not do business
with employer

ANow, joint employer is subject to economic
coercion, even though it has no control over
the matter that underlies the labor dispute
U Ex: If franchisor is a joint employer,

union can picket any of its operations
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Mixed Wnitsc Miller & Anderson

NLRA requires an appropriate unit to be ]
SYLIt 2eSR 0e alye 2N ald
A Joint employment theory treats two wholly separate
S)fu)\u)\Sa Fa I aaAydt Se S
SYL 28S5S4a 0SSOI dZRSUGSKXAYS
employment terms
A Can force unit only where all workers employed by
both
Ab2G G2 AGYAESR dzy A (aé
i2 KSNBE adzaSNE SYLX 28 SNJ K+ a
not provided by supplieg doing same function as those
provided by supplier (and jointly employed)
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[ $GQa {SS 120

Say X Co Is a Computer Company
a Mnn $2NJSNBR d Al

100 Workers =
All Call Center
Workers Soley
Employed By
X Co

X Co Owns
Call Center



Joint Employer Standard Applied
In Non-Mixed Unit

User Company
X Co subcontracts
Entire Call Center
toY Coi butco-
determines
employment terms

Supplier Company
Y Co provides ALL Call
Center Employees

100 Call Center Employees, All From Supplier = 100 Employees Jointly Employed
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Joint Employer Standard Applied

User: X Co Supplier: Y Co

X Co wants to subcontract out
Screening Dedt
(50% of all Call Center)

Y Co is a labor provider of
entry-level employees i
none currently at X Co
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Joint Employer Standard Applied

X Subcontracts Screening
Dept - 50% of all Call
Center Employees (Green)

User Co X

Y Runs Screening Dept
- 50% of all Call Center
employees(Green)

Supplier CoY

X Solely Y has other

Employs 50% of employees
Call Center working for
Employees other employers

(Yellow)

(Blue)

100 Call Center Employees, 50 From Supplier = 50 Employees Jointly Employed
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Joint Employer Standard Applied
In Non-Mixed Unit

Xand Y Co can be
forced to accept
proposed bargaining
unit of all jointly
employed employees

Supplier Co Y

Union petitions to
represent jointly employed
workers (Green) |

User Co X

X Solely Y has other

Employs 50% of employees
Call Center working for
Employees other employers

(Yellow)

(Blue)

100 Call Center Employees, 50 From Supplier = 50 Employees Jointly Employed
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Joint Employer Standard In Mixed Unit
BeforeMiller & Anderson

Xand Y Co could not be
forced to accept
proposed bargaining
unit of all Call Center
employees

Union petitions to
represent ALL
100 Call Center employer
(Green & Yellow)

User X Co Supplier Y Co

X Solely

Y has other

Employs 50% of employees
Call Center working for
Employees other employers

(Yellow) (Blue)

100 Call Center Employees, 50 From Supplier = 50 Employees Jointly Employed

38



Joint Employer Standard In Mixed Unit
After Miller & Anderson

Xand Y Co CAN be
forced to accept
proposed bargaining
unit of all Call Center
employees

Union petitions to
represent ALL
100 Call Center employer
(Green & Yellow)

User X Co Supplier Y Co

X Solely

Y has other

Employs 50% of employees
Call Center working for
Employees other employers

(Yellow) (Blue)

100 Call Center Employees, 50 From Supplier = 50 Employees Jointly Employed
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How Would Mixed
Bargaining Work??



Things To Consider: Practical Implicatio

A Analyze J/E roles/proposals
In collective bargaining

i Wages

I Vacation

I Work schedules

I Discipline/grievance/arbitration
A Consider bargaining logistics

A Who will pay costs?
(User ER/Staffing ER/Both Split?)

41



Things To Consider: Practical Implicatio

A What happens if Co. A is willing to reach
agreement, but Co. B is not?

A What happens if Co. A reaches agreement witl
union, but Co. B Is at Impasse?

ALT /2 | O2YYAGa&a | !
actions?

ALT SYLX 2éSsSa 332 2y ai
agreement with Co. B allow it to outsource the

work to Co. C in the event of a strike or work
stoppage?
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Things To Consider
Requests to Bargain

A How would business respond if union representing
contract workers asks for you to meet concerning
bargaining?

A How would your business respond if union asks t
add contract workers to an existing bargaining unit

A If found to be a J/E in a thindarty relationship,
what terms of employment does your business
O2Y UNRTf K ¢CKIFOQa oKIFG
union about.
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Recommended Actions

A If possible under business model, determine wha
control (direct/indirect/express/reserved) is truly
necessary for operation

A Consider whether contractual modifications
oAt otS YR AT azz
relationship

A Evaluate indemnification provisions and anticipate
that both user employers and leasing employers
will have interest in additional protection
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ThingsTba.GConsider

2 Kl dQa [ 2dz2NJ t N> OGAOS ¢
Workers, Or Their Practices Towards Yours?

A Where do they work? Who owns the facility?

A Who trains them?

A Review performance/identify issues?

A Suggest discipline/Request removal?

A Control working times (Directly/Indirectly)?

At NOAOALI GAZ2Y AY auSkYé YSSi
A Approve timesheets/confirm working hours?
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2 Kl 0Qa Ly [ 2dz2NJ ! ANBSYS

A Hiring liability/standards (e.g., background checks, drt
screening, certifications, training, etc.)?

A Insurance and safety requirements?

A Reserve right to deny access/request removal?

A Contractual quality specifications?

A Express/Indirect control over time work performed?
(e.qg. start/end times, rest/meal breaks, days worked)

A Timesheet verification, hours auditing, wage ceilings?
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