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Assessing the Antitrust Risk Landscape: Relevant Statutes
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Sherman Act § 1

Sherman Act § 2

Clayton Act § § 7, 7A

FTC Act § 5

Assessing the Antitrust Risk Landscape

 Antitrust Risk From Joint Ventures Runs the Gamut
●
●
●
●
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Criminal liability
Summary condemnation as per se illegal
“Merger” analysis
Little or no risk

 Sherman Act, § 1: Every contract, combination in the form of trust
or otherwise, or conspiracy, in [unreasonable] restraint of trade or
commerce among the several States, or with foreign nations, is
declared to be illegal
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Per Se Illegal vs Rule of Reason

 The Per Se Rule
● If the practice “facially appears to be one that would always or almost
always tend to restrict competition and decrease output.” BMI v. CBS,
441 US 1, 19-20 (1979)

 The Rule of Reason
● “The true test of legality is whether the restraint imposed is such as
merely regulates and perhaps thereby promotes competition or whether it
is such as may suppress or even destroy competition. To determine the
question, the court must ordinarily consider the facts peculiar to the
business to which the restraint is applied.” Chicago Board of Trade v.
United States, 246 U.S. 231, 238 (1918)
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Extreme Edge of Joint Venture Risk -- Criminal Conduct
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Avoid Summary Condemnation and Criminal Conduct

 Assess your context
 Merely labeling it a joint venture does not make it one
● Timken Roller Bearing Co. v. United States, 341 U.S. 593 (1951)

 Form can sometimes trump substance: “Three Tenors Case”
 Joint ventures can be breeding grounds for truly bad behavior
 It’s easier in theory to joint venture outside the scope of Section 1
than it is in reality
● BMI
● Dagher

 Beyond the per se border, antitrust is a navigable legal landscape
● Agency guidelines and other sources of law
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Marine Fenders “Joint Venture”

 Two companies in the US manufactured substantially all of the large
marine fenders used by the Navy and by commercial ports.
 The two companies reached an agreement to allocate customers,
fix prices and rig bids.

 The agreement was papered over with what the companies termed
a “joint venture.”
●
●
●
●

No pro-competitive purpose for the joint venture
Neither company contributed assets to the joint venture
No activity was undertaken by the joint venture
Neither company sold product through the joint venture

 Presidents of both companies were convicted of criminal violations
of the Sherman Act and sentenced to jail terms
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American Needle, Inc. v. NFL
When Is a Joint Venture a Single entity?

Background:
 In 1963 the teams formed the National Football League Properties
(“NFLP”) to develop, license, and market their intellectual property;
the NFLP distributes the profits evenly among the teams and to
charity.
 In 2000, NFL authorized NFL Properties to solicit bids from
companies who wanted to obtain exclusive headware licenses
 Reebok won an exclusive 10 year license to make hats and other
headware with NFL team logos
 NFLP refused to renew licenses to American Needle and other
headware vendors
 American Needle filed suit against NFL, NFLP, the 32 teams
separately and Reebok claiming Section One violation
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What is “Concerted Action” Under Section One?

 Defendants argued no antitrust liability because single
enterprise
● The NFL argued that by forming NFLP they had formed a single entity,
akin to a merger, and thus they were incapable of conspiring with respect
to the challenged conduct.

 Could not have an NFL without joint conduct
● Team schedules, rules, superbowl location, etc.

 Congress had sanctioned some joint conduct by the NFL
● The Sports Broadcasting Act of 1961 (15 U.S.C. §§ 1291-1295)
permits joint broadcasting agreements among the major
professional sports, including the sale of a television "package" to
a network
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Single Enterprise

 Copperweld Corp. v. Independent Tube Corp., 467 U.S. 752, 771
(1984)
● A corporation and its wholly owned subsidiaries “are incapable of
conspiring with each other for purposes of § 1 of the Sherman Act.” 467
U.S. at 777.

 Copperweld rationale extended in the lower courts to:
● Agreements between two wholly owned subsidiaries of a parent
corporation, Directory Sales Mgmt Corp. v. Ohio Bell Tel. Co., 833 F.2d
606 (6th Cir. 1987).
● Agreements between a corporation and its independent dealers, Day v.
Taylor, 400 F.3d 1272 (11th Cir. 2005).
● Agreement between separate corporations owned/controlled by the same
people, Century Oil Tool v. Production Specialties, 737 F. 2d 1316 (5th Cir.
1984).
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American Needle
“Independent Centers of Decisionmaking”

 The District Court granted defendants’ summary judgment motion,
and the Seventh Circuit affirmed.
 The Supreme Court reversed:
● The key is whether the alleged “contract, combination . . . , or conspiracy”
is concerted action—that is, whether it joins together separate
decisionmakers. The relevant inquiry, therefore, is whether there is a
“contract, combination . . . or conspiracy” amongst “separate economic
actors pursuing separate economic interests,” such that the agreement
“deprives the marketplace of independent centers of decisionmaking.”
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American Needle
Indicia of Independent Centers of Decisionmaking

 “Each of the teams is a substantial, independently owned, and
independently managed business.”
 “The teams compete with one another, not only on the playing field,
but to attract fans, for gate receipts and for contracts with
managerial and playing personnel.”
 The teams compete in the market for intellectual property.
● “To a firm making hats, the Saints and the Colts are two potentially
competing suppliers of valuable trademarks.”

 The 32 NFL teams are separate, profit-maximizing entities, and their
interests in licensing team trademarks are not necessarily aligned.
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American Needle
“Flexible” Rule of Reason Applies

 Recognizes that cooperation is sometimes necessary to produce a
new product
● “When ‘restraints on competition are essential if the product is to be
available at all,’ per se rules of illegality are inapplicable, and instead the
restraint must be judged according to the flexible Rule of Reason. NCAA,
468 U. S., at 101; see id., at 117 (‘Our decision not to apply a per se rule
to this case rests in large part on our recognition that a certain degree of
cooperation is necessary if the type of competition that petitioner and its
member institutions seek to market is to be preserved’)”
● “In such instances, the agreement is likely to survive the Rule of Reason.
See Broadcast Music, Inc. v. Columbia Broadcasting System, Inc., 441 U.
S. 1, 23 (1979) (‘Joint ventures and other cooperative arrangements are
also not usually unlawful. . . where the agreement . . . is necessary to
market the product at all’).”
● “And depending upon the concerted activity in question, the Rule of
Reason may not require a detailed analysis; it ‘can sometimes be applied
in the twinkling of an eye.”’NCAA, 468 U. S., at 109, n. 39. “
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Practical Risk Assessment: Who might disrupt your JV?

 Who Might Get Hurt By the Venture?
● Customers
● Excluded suppliers or competitors
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Mitigating the Risk

 Find the risk to competition
 Settle on a purpose and structure
● Rules for pricing and information sharing will flow from the
purpose and structure of the JV
 Setting the joint venture price and other terms
 Price terms are not the only concern: United States v. Professional
Consultants Insurance Company
 Direct restraints on competition between the partners: Are they
justified?
 Avoiding implicit restraints: Information sharing and firewalls
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Hypothetical Case Study: Land-Ease LLC
The Parties

 U.S. global supplier of sophisticated
hardware and software used in
communications, guidance,
surveillance, navigation and other
systems used in military applications
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 Israeli military supplier specializing
in the development of advanced
navigation and guidance systems

Hypothetical Case Study: Land-Ease LLC
The Proposed Joint Venture: Land-Ease
• A joint venture of Megatron and Masada that would design, produce
and market Precise Encrypted Airborne Landing Systems (“PEALS”)
– GPS-based electronics systems used by pilots in landing fixed-wing (such as
fighter jets) and rotary wing aircraft in challenging conditions and environments
• E.g., to guide fighter jet pilots in landing on aircraft

• System consists of four main components:
– A ground or sea-based GPS transmitter-receiver installed at the landing site;
– An airborne-based GPS transmitter-receiver installed on the aircraft; and

– A computer-based unit called the “Hub” that process that data from the GPS
devices to provide the pilot with real-time data regarding the position of the aircraft
relative to the landing site; and
– Antennae installed on the aircraft and at the landing site.
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Hypothetical Case Study: Land-Ease LLC
The Parties’ Current Positions

 First PEALS product available within 18
months
 Expertise in GPS

 Already has and is marketing a PEALS
product – The Beacon -- with modest
success

 Expertise in component design

 Has a patented algorithm that makes
Masada’s PEALS faster and more accurate
than competitors’ products

 Strong customer relationships in the U.S.,
Latin America, and with some customers
in Europe and Asia

 Strong customer relationships in Europe
including NATO and with some Asian
countries as well as with U.S. Navy

 Expertise in antennaes
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Hypothetical Case Study: Land-Ease LLC
The Proposed Joint Venture: Specifics
• Land-Ease would be a Delaware company
• Two-member Board (one appointed by each company)
• A manager and three other employees would manage company
operations
• Company would sub-contract R & D, product design and
manufacturing to member companies
• Land-Ease would buy components from member companies
(Hub from Masada and GPS units and antennae from Megatron);
and subcontract to Megatron product integration
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Hypothetical Case Study: Land-Ease LLC
Reasons for Joint Venture
• Combine Megatron’s strengths in GPS, antennae and
component design with Masada’s strength in software design
and its current software product based on patented algorithm
• Combine parties’ complementary marketing strengths and
customer relationships
• One major customer, U.S. Navy, has suggested companies
collaborate on a new generation of products

• Pool resources to compete with EuroNav, a German-French JV
sponsored by their governments
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Hypothetical Case Study: Land-Ease LLC
PEALS Market Overview
• Market only 2.5 years old; EuroNav first to market
• Market shares
– EuroNav: 46%
– General Defense Systems: 29%
– Masada: 13%
– China Defense Industries: 12%
• U.S. Navy, U.S. Air Force, Russian Air Force and NATO
combined account for 89% of all PEALS purchases
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Hypothetical Case Study: Land-Ease LLC
Issues
1. Can Megatron and Masada cooperate through Land-Ease
with respect to the areas identified?
• R & D and product development
• Product manufacturing
• Product marketing (sales and price-setting)
2. Can the parties bring Masada’s current PEALS product (the
Beacon) within the JV?
• How should that decision be made?
• If it is brought within the JV, how should it be marketed?
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Hypothetical Case Study: Land-Ease LLC
Issues, Cont’d
3. Can the Land-Ease directors and employees report back to
the member company’s management and, if so, what
protections should be put in place?
4. Can the parties agree not to compete with each other with
respect to PEALS products?
5. What is the maximum duration of the JV?
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Practice Tips
1. Consider whether a free-standing, fully-integrated joint
venture might serve parties’ interests
2. Make sure to identify affected jurisdictions and analyze
competition law risk for those countries
3. Include language identifying the procompetitive
justifications for the JV in the JV documents
4. Consider getting major customers on board
5. Establish appropriate firewalls

6. Make sure JV employees get appropriate compliance
training
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Practical Risk Assessment: Is your JV reportable?

 Form Matters!
 Hart-Scott-Rodino rules are not black & white
 The same substance can lead to different filing conclusions,
depending on the chosen JV structure

 General Guidelines
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