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Separate
Trusts

Joint Trust

Comment

Client expectations

Most clients think of their assets as belonging to both spouses and are not
comfortable separating assets that they have held jointly.

Ease of lifetime funding

Many financial institutions won’t put two trusts on one account meaning that
joint accounts may need to be broken in two – a problem for accounts in which
a lot of transactions occur, such as checking accounts or actively traded stock
accounts.

Ease of post-mortem administration

Depending on how the trust is drafted, the death of one grantor may require
retitling to marital or family trusts. But will the surviving grantor do it?

Lifetime asset protection

Titling assets to a spouse with lower liability is a commonly used asset
protection technique that can be mimicked with separate trusts.

Post-mortem asset protection

Separate trusts already have assets separated out, some of which will now be in
irrevocable trusts. Joint trusts can be drafted similarly.

Estate tax planning

Marital and family trusts can be created at the first death in either joint or
separate trusts.

Tax basis planning

Separate trusts that hold property together hold it as tenants in common. A
joint trust can hold property as community property in community property
states.

Different beneficiaries

It is usually easier to designate different beneficiaries for certain assets when
those assets are already separated out into different trusts.

Life insurance and retirement
accounts

Equally easy to direct these assets to a trust via designated beneficiary. But will
clients understand potential need to designate subtrusts as beneficiaries?
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Form or Function?

Estate Planning | Estate Administration | Small Business Counsel
7955 East Arapahoe Court, Suite 2525, Centennial, Colorado 80112 | www.themckenziefirm.com | 303.578.2745

7

TRUSTEES/AGENTS

Life Insurance,
Annuities, IRAs and
Retirement Plans

Life Insurance,
Annuities, IRAs and
Retirement Plans

Revocable Living Trust

Disclaimer – otherwise all to spouse
First $[Fed or State Exemption] to Family
Trust, rest to Marital Trust

BOTH
ALIVE
FIRST
DEATH

GOALS:
• Incapacity
• Financial
• Medical
• Death – Transfer of Property
• To spouse
• Then to our kids
• Save on professional fees
• Save on taxes
• Lawsuit/creditor protection
• Other: ______________________
_____________________________
_____________________________

Family
• Spouse
• Children

•Principal for HEMS
•Income
•LPOA (rewrite)

SECOND
DEATH

Marital
• Spouse

HEALTH
EDUCATION
MAINTENANCE
SUPPORT

Survivor

OWNERSHIP:
1. Ability to control what you own
2. Ability to enjoy what you own
3. Ability to lose what you own

Common
Trust

Asset protected

COMMON TRUST:

Asset and tax protected

& Descendants

• Trust – Funded
• Healthcare Powers
• Marital Property
• Washington Will
• Pour-Over Will
• Durable Powers of Attorney
• Gifting
• IRA/Annuity Management
• Loose Ends

& Descendants

& Descendants

DESCENDANTS’ SHARES

& Descendants

• Ends at age ____ or college
• HEMS
• Adult needs
• Guardian assistance

Outright
Trust Installments: ____ Start age
Lifetime Trust
____ Installments
HEMS
TRUSTEES OF DESCENDANTS’ TRUSTS:
House (____%)
Co-Trustee at age ______
First Wedding (____%)
Can remove/replace at age ______
Business (____%)
Extraordinary circumstances Sibling becomes co-trustee at age ______
Approved list of co-trustees:
To beneficiary’s descendants
To our descendants

GUARDIANS
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Joint trusts make sense for couples who:
• Are in the only marriage they have ever been in
• Only have joint children, or intend to treat each other’s
separate children as joint children (be skeptical about this
claim)
• Share values and wishes, and intend the same outcome
• Already own all assets jointly
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Separate trusts make sense for couples who:
• Are not married or are in second marriages
• Have children separate from one another
• Have (or expect to have) assets that one or both of them
consider separate
• Have substantially different lawsuit risk
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Joint vs. Individual Trusts in

Community
Property States
Presented by Beth S. Cohn, Esq.
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Beth S. Cohn Bio
Beth S. Cohn is a shareholder at the Phoenix law firm of Jaburg Wilk
where she chairs the business and estate planning department. She
brings tax expertise to her practice as she is both an Arizona State
Bar Tax Certified Specialists and Certified Public Accountant. She
has assisted businesses and individuals with tax planning, succession
planning, and sophisticated estate planning. As Arizona is a
community property state, she is well versed in both separate and
community property laws as they relate to taxation. Beth has
assisted business clients with mergers, acquisitions, real estate
transactions, stock or asset sales, leases, and like-kind exchanges.
Her tax expertise is used in entity formation, deal structure and
estate tax planning. Beth has been at the forefront of recent
Arizona legislation that significantly changed operations of limited
liability companies.
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Community Property
States
Arizona
California
Idaho
Louisiana
Nevada
New Mexico
Texas
Washington
Wisconsin
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General Principles of
Community Property Law

Presumption property acquired during marriage is community.

Specifically excludes property described as Separate Property,
including:
Owned prior to
marriage.

Inheritance or gifts
from non-spouses.

Gifts from spouses.

Designated by a
Prenuptial Agreement
or Post-Marital
Agreement.
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Titling of Community Property

Generally does not matter
which spouse’s name is on
property, e.g. on an account,
automobiles.

If acquired with community
funds.

Funds earned during marriage
are community.

Commingling – presumes
community.

Tracing- in some cases:
• Retirement accounts that may have a separate element prior
to marriage and community funds added during marriage.
• Bank Accounts.
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Presumption debts
incurred during marriage
are community.

Debts incurred prior to
marriage or associated
with a spouse’s separate
property during marriage
are separate debts.

Community not
responsible for separate
debts.

Separate property may
be responsible for that
spouse’s share of
community debt.

Debts and
Obligations
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Debts and
Obligations

Generally, either
spouse can bind
community.

Both spouses
may be required
for real estate.

Termination of community:
• May vary by state.
• In Arizona, terminates upon filing of a Petition
for dissolution of marriage.
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Joint Trusts In Community Property State

General Rule - Both Spouses are Settlors and Trustees.

Can own community property and separate property.
Example 1- Authority
Example 2- Describing Property Rights
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Issues With Joint Trust

Both Trustees Sign.
Delegation – See Example 3.
During Lifetime- Power to withdraw separate property
and interest in community – See Example 4.

Divorce- Automatic
Injunction.

Coordination of Joint Trust
with Credit Shelter

Long Term marriage- all assets to surviving spouse:
• Keep in Grantor/General Power of Appointment Trust
for surviving spouse, which is revocable and can be
amended by surviving spouse.
• Rely on Portability Election rather than Credit Shelter.
• Step-up or step-down in basis-on both halves of
community on death of first spouse and on death of
surviving spouse.
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Issues if Separate Property and Community
Property in Joint Trust

May need Credit Shelter Trust for Separate Property.
No new step up on death of survivor in Credit Shelter Trust.
Trustee - may be different.

Distribution provisions- may be different.
Trust is irrevocable.

21

Combination of Separate Trust and Joint
Community Property Trust

Have acquired
community
property.

Children from
different
marriages.

Still have separate
property and
don’t want to
combine.

Significant estate.

Special assets.

See Example 5Community
Residence
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Second Marriage with Significant
Separate Property

Providing support for spouse upon disability or incapacity of
Settlor.
Use of Residence by surviving spouse on death:
• Payment of expenses, includes insurance and property taxes.
• Can others live in house?
• Responsibility for maintenance?
• Can improvements be made; who decides?
• Who is the Trustee?
• Is ultimate Beneficiary only deceased spouse’s children?
• Are children from both spouses ultimate beneficiaries?

23

24

Some Estate Planning attorneys
draft.

Coordination
of Pre-Nuptial
Agreements
with Trusts

In cases where Family Law attorneys
draft, there can be issues complying with
provisions or there may be litigation if
estate plan not addressed in documents.

See Example 6.
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Coordination of Pre-Nuptial
Agreements with Trusts

Some Special Provisions:
• Allow spouse to live in residence for a limited period of time after death.
• Provide outright distributions to spouse.
• Give spouse option to purchase residence from trust.
• Determination of purchase price by appraisal.
• If both spouses contribute to payments of residence, division upon sale.
• Ongoing support requirements if one spouse is incapacitated.
• See Examples 7 & 8.
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Marital Conditions to Reside in Separate Property
Residence
Provisions that
require the spouses to
be married on death,
and other conditions.

Need to consider what
happens if conditions
are not satisfied.

See Example 9.

Issues if life estate is
granted to surviving
spouse in the
residence.

Life Insurance Trusts in Community Property
State

If insurance is paid for
with community
funds, insurance is
community property.

If Joint Trust, have to
take into account both
spouses’ annual
exclusion gifts and
lifetime exclusions.
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Can Community Be Divided?

Need Post
Martial
Agreement.

Generally, must
be fair and
equitable for
both spouses.

Use for high
risk professions
in a community
property state,
e.g. physicians.
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Leveraging a Spousal Lifetime Access Trust (“SLAT”)

Irrevocable Trust
created for a spouse and
other family members.

Must enter into a valid
Post Marital Agreement
to create separate
property for each
spouse.

Each spouse creates a
Trust for the other
using the “donor
spouse’s” gift tax
exclusion.

Beneficiary spouse is
current beneficiary.

Can include provisions
for children or
grandchildren can be
contingent
beneficiaries.

Allocate donor spouses
GST Exemption.
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Tax Advantages/Disadvantages of a SLAT

Recommendation- use
appreciating assets.

Good Assets to use include:

Taxed as Grantor Trusts-

•
•
•
•
•

• Allows growth without being
taxed.
• Payment of taxes by “donor
spouse” not a gift.

Real estate.
Life insurance.
Securities.
Closely held business interests.
May also want to include cash.

No step up in basis.

Subject to I.R.S. scrutiny.
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Irrevocable.

Factors to
Consider When
Using a SLAT

Grantor has no retained beneficial
interest, not included in Grantor’s
estate.
Donor spouse cannot be a Trustee.
Beneficiary Spouse can be a
Trustee, with power to distribute
to him or herself subject to HEMS.
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Either spouse (and future beneficiaries)
can remove and replace a Trustee
(subject to IRC §672(c)).

Factors to
Consider
When Using a
SLAT

Beneficiary spouse can have a limited
power of appointment.
Allow investment portfolio to be
leveraged to use assets to acquire new
assets.
Divorce is a major risk:
Do not have any assets available for
former or estranged spouse.
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Avoid Reciprocal Trust Rule in SLAT

Trust created at same
time.

Trust has nearly
identical terms.

Result- each settlor created as in
the same economic position and
included in estate.
See U.S. v. Grace, 395 U.S. 316 (1969), Lehman v. Comr., 109 F.2d 99 (2d. Cir. 1940), Bischoff Estate 69 T.C. 39
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Techniques to Create Non-Reciprocal Trusts

Lifetime Power of
Appointment in only one
Trust.
Testamentary Power of
Appointment in only one
Trust:

• Wife’s contingent beneficiary’s are children.
• Husband’s Trust’s contingent beneficiaries are grandchildren.

Use different Trustees:

• H Trustee of Trust W creates.
• Independent trustee for trust H creates.

Distribution Standards:

• One that has spouse Trustee- HEMS.
• One that has independent Trustee- discretionary.

Thank you
Beth S. Cohn, Esq.
602-248-1030
bsc@jaburgwilk.com

jaburgwilk.com

Community Property
Rhonda A. Miller, Esq.

Bio

• National practice leader of trust and estate department for Dunlap, Bennett & Ludwig;
• Graduated with Honors from Pennsylvania State University and with Honors from
Loyola Law School;
• Licensed in Virginia, California and District of Columbia;
• Named as one of Washington, Virginia and California’s Top Lawyers, AV®
Preeminent™ Rating by Martindale-Hubbell, “Perfect 10” AVVO Ranking, Women
Leader in the Law, 2015 Best Lawyer, WSJ; Named as Top Estate Planner in Vienna
2020 by Virginia Magazine;
• Continuing Education Sponsor for Certified Financial Planners, Insurance Agents,
and Accountants;
• Member - Wealth Counsel, and American Bar Association;
• Provider of Continuing Legal Education in the area of Joint Trusts and Changing
Trusts without Court intervention, Probate, Complex Trust Planning, Trust Planning to
Reduce Taxes; TCJA and SECURE Act;
• Served as Expert Witness in the area of Joint Trusts;
• Subject matter expert for Washington Post and Northern Virginia Magazine.

© 2020 DUNLAP BENNETT & LUDWIG PLLC

38

Moving From Community Property State
• For IRS purposes community property is determined by a persons
domicile United States v. Mitchell, 403 U.S. 190 (1971); Morgan v.
Commissioner, 309 U.S. 78 (1940). Domicile is the place where a
person has his or her true, fixed, permanent home, and principal
establishment to which, whenever he is absent, he has the intention
of returning. Smith v. Smith, 206 Pa. Super. 310, 213 A.2d 94 (1965)
• Where was property acquired;
• Real property location;
• What is the employment of the taxpayer
• Where is taxpayer registered to vote or where are vehicles
registered; and
• State law and its recognition of CP law
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Determining Which State’s Laws Apply in Property
Characterization
• Real property will be determined by the situs of the property. Woods v. Naimy,
69 F.2d 892, 894 (9th Cir. 1934); Peters v. Haley, 762 So. 2d 695 (Ct. App. La.
2000), writ denied, 766 So. 2d 547 (La. 2000). Depending on state law, courts
may apply community property principles to real property located in a common
law state if the property was acquired with community property funds. Ford v.
Ford, 276 Cal. App. 2d 9, 80 Cal. Rptr. 435 (Ct. App. 1969); Muckle v. Superior
Court, 102 Cal. App. 4th 218, 125 Cal. Rptr. 2d 303 (Ct. App. 2002). The issue is
that the court does not have jurisdiction to determine title to the property in
another state, but the court does have jurisdiction to determine what interest
each party has in the property. Noble v. Noble, 26 Ariz. App. 89, 546 P.2d 358
(App. Ct. 1976) (including a foreign country).
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Personal Property
• Personal property will be determined by the domicile of the spouses.
Reeves v. Schulmeier, 303 F.2d 802, 806 (5th Cir. 1962); Peters v.
Haley, 762 So. 2d 695 (Ct. App. La. 2000), writ denied, 766 So. 2d 547
(La. 2000). If the spouses have different domiciles, the interests of
the spouses will be determined by the law of the state which has the
most significant relationship to the spouses and the property. Siezer
v. Sessions, 132 Wash. 2d 642, 940 P.2d 261 (1997). Also see
discussion in IRM 25.18.1.3.1 (5).
• Wages are also classified by domicile of the person. If spouses are
living in separate states one can be earning CP wages and other not.

© 2020 DUNLAP BENNETT & LUDWIG PLLC
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Moving between Community Property and Common Law

• 17 common law states have adopted the Uniform Disposition
of Community Property
• https://www.uniformlaws.org/
• The Act preserves each spouse’s rights in property that was
community property before the move to a non-community
property state, unless the married couple severed or altered
their community property rights. C.G.S.A. § 45a-459.
• The Act covers “all or the proportionate part of that [real or
personal] property acquired with the rents, issues, or income
of, or the proceeds from, or in exchange for, [property acquired
as or which became, and remained] community property
under the laws of another jurisdiction, or traceable to that
community property.” Id.
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Uniform Act

• As with all uniform acts some states will pass their
own version of it. Each year more states pass it.
• It allows CP to be preserved.
• In order to do that spouses need to make sure their CP is
clearly traced. If CP money was used to purchase a house then
make sure records are kept to that effect.
• If there is a mortgage on the property and the spouses are
living in the common law state then the asset might be mixed.

© 2020 DUNLAP BENNETT & LUDWIG PLLC
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Drafting Tips

• If clients have CP in a Common Law jurisdiction. A joint trust should be
drafted. If CP is recognized by the jurisdiction at death cite the statute.
Then, put a CP schedule on the back of the trust and list the CP assets.
• If the drafter talks about classifications of property in the trust add CP as
a classification.

© 2020 DUNLAP BENNETT & LUDWIG PLLC

44

Move to CP State

• If a client moves from Common Law to a
Community Property state it is important to advise
client to have practitioner look at trust. Most trusts
will need to be redrafted unless clients do not want
their assets to be classified as community property
assets.
• Along with having a new trust drafted clients may
want a transmutation document drafted. This
document would say that all of our joint
property/tenancy property, tenancy by the entirety
property we own we now transmute to community
property as of this date.
• If they want to carve out their separate property,
ask them however many long time married couples
do not have separate property.

© 2020 DUNLAP BENNETT & LUDWIG PLLC
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Thank You

Rhonda A Miller
rmiller@dbllawyers.com

Circular 230

Pursuant to the rules of professional conduct set forth in Circular 230, as promulgated by the
United States Department of the Treasury, nothing contained in this communication was
intended or written to be used by any taxpayer for the purpose of avoiding penalties that may
be imposed on the taxpayer by the Internal Revenue Service, and it cannot be used by any
taxpayer for such purpose. No one, without our express prior written permission, may use or
refer to any tax advice in this communication in promoting, marketing, or recommending a
partnership or entity, investment plan or arrangement to any other party.
For discussion purposes only. This work is intended to provide general information about the
Tax relief, Unemployment Insurance Reauthorization, and Job Creation Act of 2010. The
author, or anyone forwarding or reproducing this work shall have neither liability nor
responsibility to any person or entity with respect to any loss or damage caused, or alleged to
be caused, directly or indirectly by the information contained in this work. This work does not
represent tax, accounting, or legal advice. The individual taxpayer is advised to and should rely
on their own advisors.
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