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TO DEPOSE, OR NOT TO DEPOSE?
That is the question…
What testimony do you need to prove your case?
Would it be better to save the witness for trial?
Overview
Information gathering
Locking in trial testimony
“Record” deposition
Tactical depositions designed to encourage settlement

Party vs. non-party deposition
Testimony vs. reports
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WHY NOT TO TAKE A
DEPOSITION
Strategy: play your hand or hold your cards close to the vest?
i.e. the questions or documents presented in a deposition might
communicate a message to the opposing counsel as to the importance of
something or how the case will be tried

Deposition lets the witness practice their testimony
Preserved testimony could be helpful to opposing counsel
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TIME AND PLACE
Location limited by rules of practice
FRCP Rule 45 limits subpoena power to compel attendance at a deposition within
100 miles of residence
Consult local state rules for limitations on location of deposition with respect to
deponent’s residence
At Plaintiff or Defense Counsel’s office

Accommodating experts
Timing of deposition
Case strategy
Scheduling order concerns
Percipient witnesses first, e.g., nurses and hospital staff in medical negligence
cases
8

PERSONS MOST
KNOWLEDGEABLE
When to schedule a deposition of a person most knowledgeable
FRCP Rule 30(b)(6): An organization must provide a designated officer
to testify about information known or reasonably available to the
organization– on topics that you list

See various state statutes regarding who in a corporation may be
deposed (e.g. president, secretary, officers, regardless of whether they
are individually named in the suit).
Custodian or Keeper of Records depositions
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LAY WITNESS VS. EXPERT
WITNESS
Percipient witnesses– who, where, when, why, how, etc.
Expert witnesses– background, training, experience in the field, and
experience testifying
Opinion testimony– methodology, margin of error, Daubert,
Video Depositions– when needed for discovery and/or trial
Use of exhibits
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EVASIVE WITNESSES
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DIFFICULT/UNCOOPERATIVE
WITNESSES
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PARTICULAR EXAMPLES
Using prior statements against witnesses at deposition, e.g., given to
police officer at scene
Memory better today or at time of statement?
Truthful at time of statement?

Highlighting medical chart in medical negligence cases with doctor
Point out inconsistencies with time, duration, measures of medication, etc.

Police officers vs. accident reconstruction experts
Construction accident cases
OSHA standards and/or reports vs. employer safety guidelines

Open ended questions followed by leading questions
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Potential Objectives of
Deposition
• Discovery – obtaining all facts and opinions known or held by deponent, and establishing areas the
witness has no knowledge or opinions.
• Evaluate and establish credibility, appearance, competence, personality – Can this witness be believed?
What will a jury think of this witness?
• Bolstering strengths of your case for settlement and trial purposes – getting strong facts into the
records prior to settlement discussions or mediation and preserving testimony for trial.

• Minimizing weaknesses of your case for settlement and trial purposes – Neutralize facts that could be
harmful to your case by highlighting foundation issues, a lack of an opportunity to observe, witness
bias, or other aspects of the evidence that minimizes your opponent’s ability to use that evidence or
testimony at trial.
• Obtaining admissions or concessions favorable to your theories of your case.
• Obtaining impeachment material to use at trial.
• Preserving testimony for trial.
• Laying foundation for other trial evidence.
• Establishing basis for dispositive or evidentiary motions.
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Deposition Question
Strategies
•Appropriate strategy determined by:
•
•
•
•
•
•
•

Type of witness (lay witness vs. expert witness)
Role of witness (party witness, eye witness, medical witness, etc.)
Purpose and objective of deposition or portion of deposition
Personality of attorney and witness
Facts and circumstances of case
Theme of case.
Testimony expected to be elicited – For the vast majority of witnesses
deposed, you should have a good idea of what that witness is expected to
say before taking the deposition. This is especially true of key witnesses. In
other words, if you are able to, talk to the witness prior to taking a
deposition.
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Deposition Question
Strategies
•4 common questioning strategies
•
•
•
•

Exhaustion
Restatement
Summarization
Boxing-in

•One major goal with restatement, summarization, and boxing-in is to
have usable and clear questions and responses for trial purposes
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Deposition Question
Strategies
•Usable questions and responses
• Deposition testimony can be unusable if the questions or responses are too
complicated, compound, or meandering.
• Want to boil questions and responses down to short, uncomplicated
questions calling for short, uncomplicated answers.
• When witnesses give long, complex, or meandering answers, let the witness
to testify, then dissect it with simple questions that restate, summarize, or
box the witness in.
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Deposition Question
Strategies
•Listen -- regardless of strategy, listen to the questions you ask and the
responses.
• Make sure answer is responsive to your question.
• Witness may volunteer information that needs to be followed up by.
• Question or answer may need to be clarified to be “usable.”

•While scripts or outlines can benefit you for your prep, DO NOT be so
tied to your outline as to not listen to answers and not be prepared to
follow-up on testimony you didn’t anticipate.
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Exhaustion
•Establishing the “universe” of what the witness knows and does not know, and
discovering all information that the witness knows or opinions that the witness can
offer.
•Exhaustion is often a part of every deposition, even if using other techniques with
regard to specific areas of the deponent’s knowledge/opinions.
•Although the goal sounds simple enough, often more difficult to truly accomplish
than it seems.
• Often won’t realize “holes” until preparing for trial testimony.

•Funnel Approach - Start broadly, then continue to narrow. Each topic and sub-topic
will be its own funnel.
•Want to explore:
•
•
•
•

Basis of knowledge
Source of information
Extent of knowledge
What the witness knows
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Exhaustion
•Reasons for difficulties:
• Closed-ended questions
• Allows the witness to limit their response and not exhaust all facts they know or recollect.
• Want to start broad, and then follow-up on specific subtopics.
• Want to use questions such as:
• “Tell me what your recall?”
• “What else?”
• “Did anything else happen?”
• “Do you remember anything else?”

• Not establishing that the witness has no other information
• Creates an opportunity for the witness to offer new information at trial that can go unchallenged
because was not asked at deposition.
• Want to ask questions such as:
• “Have you told me everything you remember about the incident?”
• “Is there anything else you think I need to know?”
• “Have you told me everything?”
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Exhaustion
• Pursuing new topics before exhaustion of current topic.
•
•
•
•

Going down the proverbial rabbit hole.
Witness’s answers cannot dictate the examiner’s next topic until current topic is exhausted.
Especially true in depositions of experts or other sophisticated witnesses.
Examples:
• Expert in a med-mal case opines that the defendant complied with the standard of care.
• Q: Tell me all the reasons you believe that Dr. H complied with the standard of care in his
treatment of Plaintiff.
• A: Dr. H discussed all of the risks of the surgery with the Plaintiff’s family and explained the
surgical plan. This surgery was an innovative surgery, and Dr. H believed that there was not a
significant risk of injuring major pulmonary vasculature at the tie he undertook this surgical
procedure. Endo Catch devices are routinely used in circumstances where the tip is not visualized
throughout the entire course of the procedure. As a result there is always a risk of injury to a
blood vessel during the time the needle is not visualized.
• Q: How was this an innovative surgery?
• A: This was a new technique that Dr. H developed based on this patient’s unique situation and to
address his unique surgical needs.
• Q: Have you done any innovative surgeries?
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Exhaustion
• How it should be accomplished:
• Let the witness state his answer. Take note of new topics you want to follow-up on, but finish
exhausting the witness on the current topic.
• Example:
• Q: Tell me all the reasons you believe that Dr. H complied with the standard of care in his
treatment of Plaintiff.
• A: Dr. H discussed all of the risks of the surgery with the Plaintiff’s family and explained the
surgical plan. This surgery was an innovative surgery, and Dr. H believed that there was not a
significant risk of injuring major pulmonary vasculature at the tie he undertook this surgical
procedure. Endo Catch devices are routinely used in circumstances where the tip is not visualized
throughout the entire course of the procedure. As a result there is always a risk of injury to a
blood vessel during the time the needle is not visualized.
• Q: Are there any other reasons you feel Dr. H complied with the standard of care?
• A: Yes. Dr. H appropriate recognized the risk of vascular injury and determined that the benefit of
the procedure outweighed the risk at the time of the surgery. When the complication regarding
the pulmonary vasculature occurred, Dr. H appropriately responded by converting the surgery to
an open procedure to stop the bleeding and repair the vasculature in a timely manner.
• Q: Anything else?
• A: I think that covers it all.
• Q: Now you said earlier that this was an innovative surgery. What do you mean by that?...
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Exhaustion
• The goal is to affirmatively establish that the witness does or does not have
knowledge or information on a particular topic.
• Allows you as the attorney to discover all information that the witness knows
or opinions the witness has, and, more importantly, limits the ability of the
witness to offer new information at trial.
• You will often use exhaustion in combination with one of the other
questioning techniques during the course of the same deposition to
accomplish different objectives.
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Restatement and
Summarization
•Because exhaustion, by its definition, will result in long answers and
requires many questions, if it is used as the only questioning technique,
the deposition testimony will be difficult to use with the court or jury.
That’s where restatement and summarization come in.
•Condenses testimony spread across multiple questions and answers
into a concise question and answer designed to use at trial or with the
court. Essentially, trying to create “soundbites” to use with the witness
at trial, in motions, or in mediations.
•Will often be questions starting:
• “Let me understand what you have told me…”
• “What you are saying is…”
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Restatement and
Summarization
•Example:

• Q: Let me make sure I understand what you have said. Its your opinion that Dr. H complied
with the standard of care in several ways, correct?
• A: Yes.
• Q: First, he explained the procedure and the risks of the procedure to the patient’s family.
• A: Yes.
• Q: Second, because there was not a significant risk of injury to the pulmonary vasculature,
the risk of the procedure did not outweigh the benefit of the procedure.
• A: Yes.
• Q: Third, Endoclose devices are intended to be used in ways where the tip of the device is
not always visualized by the surgeon, so the fact that Dr. H failed to visualize the tip of the
device at the time of the injury was not a deviation of the standard of care.
• A: Correct.
• Q: Lastly, once the injury to the vasculature occurred, Dr. H responded appropriately by
converting the procedure to the open procedure and repaired the injury.
• A: Correct.
• Q: Is there anything I did not cover?
• A: No. That seems to summarize it.
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Restatement and
Summarization
•Goal is to either restate or summarize the witness’s testimony in a way
that you form a concise question and answer to use at trial, in a motion,
or settlement discussions.
•For party depositions, allows you to get a concise soundbite that can be
used as a party admission at trial and can be directly entered into
evidence in most jurisdictions.
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Boxing-In
•Used to commit witnesses to their testimony in certain circumstances,
and reduce the risk that a witness will change their testimony at trial.
•The goal is to set parameters to an evasive or equivocal answer, and
“box-in” the witness for purposes of trial.
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Boxing-In
•Bracketing

• Used to “bracket” a witness’s equivocal answer in the context of some
quantifiable measure (dates, events, distances, time, etc.)
• Example:
•
•
•
•
•
•
•
•
•
•
•

Q: How long after your car stopped at the red light was it before you felt the impact?
A: It seemed like I had been stopped for a long time. I’m not sure on how many seconds.
Q: Was it less than a minute?
A: Yes.
Q: Was it less than 30 seconds?
A: Probably less than 30 seconds.
Q: Was it more than 10 seconds?
A: Yes.
Q: Was it more than 20 seconds?
A: Probably close to that.
Q: Would it be fair to say that your car was stopped somewhere between 15 and 30
seconds before you felt the impact?
• A: Yes. I think that’s fair.
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Boxing-In
•Commitment to Testimony:
• Goal is to force a witness to commit to testimony or describe all possible
circumstances that may allow their testimony to change in the future.
• Witnesses explain how new information would impact their testimony, if at
all.
• Usually contemplating (1) facts the witness did not know or remember, (2)
witnesses that had not offered testimony at the time of deposition, or (3)
documents the witness had not seen or considered.
• If none of those things exists, or if the witness says those things would not
impact their testimony, there is no basis for the witness to later change their
testimony.
• Occurs after the witness has been exhausted.
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Boxing-In
• Example 1:
• Q: Doctor, its your opinion that, as a result of the occurrence, the Plaintiff suffered a herniation at the L1/L2 level, correct?
• A: Yes.
• Q: And the basis for that opinion is the history the patient gave you that the initial onset of pain occurred immediately
after the accident, correct?
• A: Yes.
• Q: Any other basis?
• A: No.
• Q: If you were provided records from 2 months before the accident that showed that the Plaintiff has been complaining of
lower back pain radiating to his legs, would that change your opinion?
• A: It could, yes.
• Q: How?
• A: If the plaintiff had pre-existing complaints of low back pain radiating to the legs, that is an indication that there is some
disk pathology involved. If that occurred before the accident, than it makes it less likely that the herniation developed as a
result of the accident alone.
• Q: How would you be able to determine that?
• A: I would like to see imaging studies from prior to the accident to see if a herniation existed at that time.
• Q: If imaging studies existed that showed that there was a herniation at the L1/L2 level prior to the accident, would that
change your opinion that the accident caused the herniation?
• A: Yes. I certainly could not say that the accident caused the herniation. However, it is still possible that the accident
aggravated the symptomatology that the plaintiff experienced.
• Q: Ok. If there were medical records that pre-dated that accident that showed that the plaintiff’s pain complaints were
similar in frequency, duration, and intensity prior to the accident, would that guide your opinion as to any aggravation?
• A: Yes. If the plaintiff had similar pain complaints prior to the accident, and there is no documented worsening of the
frequency, duration, or intensity of the pain experienced, it would be difficult to say that the accident aggravated his prior
condition. With an aggravation of the underlying condition, you would expect to see a change or worsening of the
symptoms.
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Boxing-In
• Example 2:
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Q: Did you see Mr. Driver’s car before the accident?
A: I don’t remember.
Q: If I were to tell you the make, model, and color of the car, would that help you remember?
A: No.
Q: If I were to show you a photo of the car, would that make a difference?
A: No.
Q: If you talked about what the passengers in your car recalled or what they heard you say, would that
help you remember?
A: I don’t think so, no.
Q:If you were to read the police report regarding this accident, would that help?
A: No.
Q: You simply have no recollection of whether you say Mr. Driver’s car before the accident, correct?
A: Correct.
Q: And there are no facts about Mr. Driver’s car, the intersection, or the accident itself that would
change your recollection, correct?
A: Yes.
Q: And looking a photos or accident reports also won’t help you remember, correct?
A: Yes, correct.
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Boxing-In
• Example 3 (Expert Deposition):
•

Q: Have we now covered all of the ways in which you feel that Dr. H complied with the standard of care?

•

A: Yes.

•

Q: Are there any facts that you might learn from Dr. H that might change your opinions or cause you to have additional opinions?

•

A: Yes.

•

Q: Is there anything in the medical records for Plaintiff that may cause you to change your opinions or cause you to have additional opinions?

•

A: No.

•

Q: Are there any documents you were not provided that, if provided, may change your opinions or cause you to have new opinions?

•

A: No.

•

Q: If you had a conversation with one of your colleagues about this matter, is it possible that they may say something that could cause you to change your
opinions or have new opinions?

•

A: Possibly, but I don’t believe so.

•

Q: Who would that be?

•

A: My partner, Dr. K.

•

Q: Why may that change your opinions?

•

A: He has more experience with this type of procedure than I do. Dr. K is the foremost expert on pediatric surgeries of this type.

•

Q: Have you had any conversation with Dr. K about this case to date?

•

A: No.

•

Q: Do you plan to in the future?

•

A: Not unless someone wants to pay him for his time.

•

Q: Anyone else that you may speak to that could change your opinions?

•

A: No.

•

Q: Is it fair to say that the only thing you can think of that may change your opinions in this matter would be a conversation with Dr. K?

•

A: Yes.
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Post Deposition Strategies
• Read the transcript
• Sounds simple, but don’t rely only on your memory and notes. Will gain information you do not recall,
or identify things you didn’t think were significant on a follow-up read through.
• Identify the good, the bad, and the ugly and evaluate how each impacts your case.

• View the deposition in context with other evidence, testimony, and case theme
• View the case from 30,000 feet.
• Make sure you continue to look at the big picture. For testimony that you believe to be bad for your
case, evaluate it. Don’t simply spend time and resources disproving or challenging a “bad fact”
simply because it is bad. Is it admissible? Does it hurt your case?
• What do you need to strengthen? What testimony helps with each aspect of your case? What else do
you need to prove your case?
• How does the testimony fit with your case theme?

• Identify need for additional discovery
• After the deposition, evaluate if there are additional witnesses needed, if there are documents that
exists not in your possession, or if there are other discovery tools that may be appropriate
(supplemental interrogatories, requests to admit, etc.).

• Talk to your Experts
• Send a copy of the transcript to review and discuss impact of testimony with experts. This will provide
great insight on what testimony you should highlight/seek from other witnesses, and how to minimize
bad testimony.
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Post Deposition Strategies
• Identify Evidentiary Motions (Motions in Limine) to Bring
• Highlight or tag issues that you want to address through motions in limine at trial.
• Easier to do as the case is ongoing and reduce list as trial approaches than trying to do it on eve
of trial.

• Identify testimony that supports dispositive motions – what testimony
supports each issue.
• Use the information you gained in each deposition to further the ongoing
discovery.
• Deal with changing facts
• Put the facts in the most favorable light to try to get later deponents to support that version
• Fill in gaps from one witness with testimony of another
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