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Parent companies may be liable for
CERCLA costs incurred by subsidiary, as
courts are willing to pierce the corporate
veil.
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Corporations
•

Parent corporations and subsidiary corporations are distinct legal entities.

•

It is a general principle of corporate law deeply ‘ingrained in our economic and
legal systems' that a parent corporation is not liable for the acts of its subsidiaries
solely based upon its ownership of a controlling interest in the subsidiary.

United States v. Bestfoods, 524 U.S. 51, 64, 118 S. Ct. 1876, 1886 (1998).
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Piercing the Corporate Veil
•

However, a parent can be held liable for the actions of its subsidiary if:
1. the parent company dominates the subsidiary in such a way as to make it a
“mere instrumentality” of the parent;
2. the parent company exploits its control to commit fraud or other wrong; and
3. the plaintiff suffers an unjust loss or injury as a result of the fraud or wrong.

Wm. Passalacqua Builders, Inc. v. Resnick Developers S., Inc., 933 F.2d 131, 138 (2d Cir.1991).
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New York State Elec. and Gas Corp. v.
FirstEnergy Corp., 766 F.3d 212 (2d Cir. 2014).
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New York State Elec. and Gas Corp. v. FirstEnergy Corp.
• New York State Electric and Gas Corporation (“NYSEG”) sued FirstEnergy
Corporation (“FirstEnergy”) under CERCLA to recover $94 MM in past
cleanup costs and $144 MM in future costs.
• The Manufactured Gas Plants (MGPs) generated significant quantities of
byproducts such as coal tar, oils, and other hazardous substances that
were deposited in nearby soil and groundwater.
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Corporate History
•

NYSEG was the subsidiary to parent company AGECO.

•

AGECO filed for bankruptcy and merged into FirstEnergy, making FirstEnergy the
successor parent of NYSEG. NYSEG went after its successor parent to contribute costs
for cleanup under various theories.

Parent Company:

AGECO  FirstEnergy

↓
Subsidiary:

NYSEG
11

In 1998, the U.S. Supreme Court held that the
corporate veil could be pierced and a parent
company could be charged with derivative
CERCLA liability for its subsidiary's actions in
operating a polluting facility.
United States v. Bestfoods, 524 U.S. 51, 118 S. Ct. 1876
(1998).
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“Operator” Liability
• CERCLA does not define “owner or operator.”
• Courts have held that a parent corporation can be found liable as an
operator as long as the parent “directs the workings of, manages, or
conducts the affairs of a facility… specifically related to pollution.”
• Here, the focus is on the relationship between the parent and the facility,
not between the parent and the subsidiary.
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“Operator” Liability
Three examples of when a parent company may be held liable as a direct
operator of a subsidiary's facilities:
1.
2.
3.

When the parent operates the facility in the stead of its subsidiary or
alongside of the subsidiary in a joint venture;
When a dual officer or director departs “so far from the norms of
parental influence”; and
When an agent of a parent “with no hat to wear but the parent's hat
... manages or directs the activities at the facility.”
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“Operator” Liability

FirstEnergy
is found
NOT liable
as an
“operator”

• AGECO did not run the facilities; the subsidiaries
managed them.
• The MGPs retained their own superintendents
on site who were responsible for day-to-day
activities.
• Superintendents were not controlled by AGECO
nor did they report to AGECO in any form.
• AGECO had no relation to operations that
resulted in leakage or disposal of hazardous
waste, or play a role in decision-making about
compliance with environmental regulations.
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“Operator” Liability
•

AGECO was involved in activities that are consistent with a parent's investor status:
1. Monitoring the subsidiary's performance;
2. Supervising the subsidiary's finance and capital budget decisions; and
3. Articulating general policies and procedures.

•

AGECO personnel held dual officerships and directorships at three of the MGPs.

But these factors alone are insufficient to establish operator liability.
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FirstEnergy Found Liable Under Veil-Piercing Theory
•

NYSEG next went after FirstEnergy under a veil piercing theory. Under New York
law, a parent can be held liable for the actions of a subsidiary if:
1. the parent company dominates the subsidiary in such a way as to make it a
“mere instrumentality” of the parent;
2. the parent company exploits its control to commit fraud or other wrong; and
3. the plaintiff suffers an unjust loss or injury as a result of the fraud or wrong.

New York State Elec. & Gas Corp. v. FirstEnergy Corp., 766 F.3d 212, 224 (2d Cir.
2014).
17

“Mere Instrumentality”
Factors to consider when piercing the corporate veil
1. Absence of formalities that are part of the corporate existence (i.e. issuance of stock,
election of directors, keeping of corporate records…)
2. Inadequate capitalization
3. Funds are put in and taken out of the corporation for personal, not corporate purposes
4. Overlap in ownership, officers, directors, and personnel
5. Common office space, address and telephone numbers
6. Amount of business discretion displayed by the subsidiary
7. Whether the parent company deals with the subsidiary at arm’s-length
8. Whether the corporations are treated as independent profit centers
9. Payment or guarantee of debts of the subsidiary
10. Using the subsidiary’s property as if it were the parent company’s own property.

Wm. Passalacqua Builders, Inc. v. Resnick Developers S., Inc., 933 F.2d 131, 138 (2d Cir.1991).
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AGECO’s actions dominated NYSEG
AGECO, through its controlling shareholders Howard Hopson and John
Mange, siphoned off large sums of money to finance personal ventures.
Funds were freely and frequently transferred in and out of AGECO and
NYSEG.
AGECO exerted control and leverage over subsidiaries' directors by
holding undated, signed resignations in hand.
There was substantial overlap in ownership, officers and directors and
personnel between companies.
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AGECO’s actions dominated NYSEG
NYSEG’s board meetings were held in AGECO's offices.
AGECO and the subsidiaries did not deal at arm’s-length, as no one represented
NYSEG or any of the other subsidiaries in service contract negotiations.
AGECO loaned money to NYSEG and guaranteed NYSEG’s debt.

The court considered the totality of these findings, and concluded that piercing
the corporate veil was warranted.
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Other Circuits
• There is significant disagreement over whether state law or federal
common law of veil-piercing should be applied in enforcing CERCLA's
indirect liability.

• Courts in the Second, Third, and Ninth Circuits have yet to definitively
stake out a position regarding this issue.
• However, most courts note that the outcome is the same regardless of
whether state or federal common law is used.
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Ninth Circuit
•

Courts applying federal common law rely on three factors:
1. the amount of respect given to the separate identity of the corporation by its
shareholders;
2. the fraudulent intent of the incorporators; and
3. the degree of injustice visited on the litigants by recognition of the corporate entity.

•

Courts applying state common law rely on two factors:
1. that there be such unity of interest and ownership that the separate personalities of the
corporation and the individual no longer exist; and
2. that, if the acts are treated as those of the corporation alone, an inequitable result will
follow.
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Sixth Circuit
•

Ohio district courts in the Sixth Circuit employ the following three pronged test, and opt to
pierce the corporate veil when:
1. Control over the corporation by those to be held liable is so complete that the
corporation had no separate mind, will, or existence of its own;
2. Control over the corporation by those to be held liable is exercised in such a manner as
to commit fraud or an illegal act against the person seeking to disregard the corporate
entity; and

3. Injury or unjust loss resulted to the plaintiff from such control and wrong.
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Fifth Circuit
The Fifth Circuit considers similar factors, including whether:
1. the parent and the subsidiary have common stock ownership;
2. the parent and the subsidiary have common directors or officers;
3. the parent and the subsidiary have common business departments;
4. the parent and the subsidiary file consolidated financial statements and tax returns;
5. the parent finances the subsidiary;
6. the parent caused the incorporation of the subsidiary;
7. the subsidiary operates with grossly inadequate capital;
8. the parent pays the salaries and other expenses of the subsidiary;
9. the subsidiary receives no business except that given to it by the parent;
10. the parent uses the subsidiary's property as its own;
11. the daily operations of the two corporations are not kept separate; and
12. the subsidiary does not observe the basic corporate formalities, such as keeping separate books and
records and holding shareholder and board meetings.
United States v. Jon-T Chemicals, Inc., 768 F.2d 686, 691-92 (5th Cir. 1985).
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Practical Tips
•

To the extent possible, parent companies should:
– Adequately capitalize the subsidiary
– Refrain from commingling funds, or freely and frequently withdrawing funds from the
subsidiary
– Refrain from filing consolidated financial statements and tax returns
– Maintain separate directors and officers
– Observe corporate formalities and deal with the subsidiary through arm’s-length
negotiations, just as with any other company
– Maintain separate office space
– Refrain from paying off the subsidiary’s debts or guaranteeing its loans.
– Refrain from exploiting control over the subsidiary in order to commit fraud.
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Final Lessons from New York State
Elec. and Gas Corp. v. FirstEnergy Corp.
Necessity of Costs
•

To qualify for recovery under CERCLA, a response cost must be “necessary”.

•

FirstEnergy was concerned that NYSEG went beyond what was truly necessary to
remediate the sites.

•

This element is largely case specific, and requires a court determination that the party
seeking recovery did not exceed what was necessary to conduct a cost effective
cleanup and restore the property to a condition suitable for its prior use.

The court here found that the costs were necessary.

26

Are all settlements
for CERCLA liability
automatically
approved by courts?
27

No. District Courts have an independent
obligation to ensure that proposed consent
decrees are fair and reasonable, given each
party’s level of responsibility for contamination.
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State of Arizona v. Raytheon Co. (9th Circuit)
•

In 2009, certain PRPs approached the State of Arizona and Arizona Department of
Environmental Quality (ADEQ) to enter into early settlement agreements regarding
contamination of a hazardous waste site in Tucson, AZ.

•

The State filed a motion to enter the consent decrees, stating that the total
estimated cost of remediation was $75 million, and that the liability of the settling
parties was de minimis – 0.01% to 0.2% of the total cost, or $512,000.

•

Several PRPs who chose not to settle with the State moved to intervene in the
action.

State of Arizona v. Raytheon Co., No. 12-15691, 2014 WL 3765569 (9th Cir. Aug. 1, 2014).
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The First, Third, and Ninth Circuits Agree
A district court has an obligation to
independently scrutinize the terms of a
settlement agreement by comparing the
proportion of total projected costs to be
paid by the settling parties with the
proportion of liability for contamination
attributable to them.
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State of Arizona v. Raytheon Co. (9th Circuit)
The district court's entire numerical analysis was found in a single footnote:

“The State's analysis indicates that, based upon a preliminary estimate of
remedial action costs of $75 Million, the range of liability for each settling
party extended from 0.01% of the estimated total clean up costs to 0.2%, or
as expressed in dollar figures, from $10,000.00 to $150,750.00.”
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“Some deference” for State Agencies
•

The district court explained that it did not conduct an in-depth review of the evidence because to
do so would be to second guess and deny the required deference to ADEQ.

•

Indeed, the Supreme Court has held that “considerable weight [is] accorded to [a federal] executive
department's construction of a statutory scheme it is entrusted to administer....” United States v.
Mead Corp., 533 U.S. 218, 227 (2001).

•

But the State of Arizona and ADEQ are not the EPA, and do not receive the same deference that is
afforded the federal government in order to administer its federal statute.

•

Rather, states are accorded “some deference” for their environmental expertise.

The Ninth Circuit remanded the case so that the district court
could reconsider the consent decrees for fairness.

City of Bangor v. Citizens Commc'ns Co., 532 F.3d 70, 89 (1st Cir. 2008).
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Practical Tips
•

If you are conducting settlement negotiations with a state agency, make sure to:
– Provide factual and documentary support for your position, and make use of
historical records and testimony from both fact witnesses and expert
witnesses.
– Conduct arm’s-length negotiations with lawyers and other sophisticated
parties.

– Use scientific methodologies that are respected in the field and cannot be
second guessed in court.
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J u d ge C a l l a h a n ’s D i s s e nt
Public Policy Considerations
•
•
•
•
•
•

CERCLA statutory scheme encourages early settlements
Congress envisioned that states would play a central role by enforcing CERCLA
Settlements constructed by a government party acting in the public interest
Respect for arm’s-length negotiations with sophisticated parties
Respect for the state’s environmental expertise
Judges don’t have the resources or scientific expertise to evaluate contamination liability.

“A district court should not have to undertake the equivalent of an
expert deposition every time it is asked to approve a state-sponsored
CERCLA consent decree.”
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A n d e r s o n v. Te c k M e t a l s , L t d . ( E . D. Wa s h . 2 0 1 5 )
•

On January 5, 2015, a federal district court in Washington held for the first time that
CERCLA can displace a federal common law public nuisance claim for damages.

•

The court dismissed the claims brought by state residents living downwind from a
Canadian metal smelter and fertilizer manufacturing facility.

•

Claims can be brought under federal common law for public nuisance only when the
question at issue cannot be answered from federal statutes alone.

•

When a federal statute speaks directly to the question at issue, it displaces other
statutes thought to apply.

Anderson v. Teck Metals, Ltd., No. CV-13-420-LRS, 2015 WL 59100 (E.D. Wash. Jan. 5, 2015).
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A n d e r s o n v. Te c k M eta l s , Ltd .
•

The “question at issue” here is liability for the release and threatened release of hazardous
substances.

•

The court found that Congress has spoken directly to this issue via CERCLA and has provided
a “sufficient legislative solution” to warrant a conclusion that CERCLA occupies the field to
the exclusion of federal common law. By way of CERCLA, Congress has [made] polluters
strictly liable for response costs to clean up the hazardous substances, and liable for natural
resource damages to remedy harm to the environment for which they are responsible.”

•

Furthermore, the fact CERCLA does not provide a damages remedy for personal injuries is
irrelevant to whether CERCLA displaces and precludes Plaintiffs' federal common law public
nuisance claims.
Plaintiffs’ federal common law public nuisance claims were dismissed.
36
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Latest Arranger Liability Cases
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Blank Rome LLP
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April 22, 2015

CERCLA § 107(a)
 Provides right to cost recovery
 4 classes of PRPs liable for “costs of removal or remedial action

incurred” by United States or State or “necessary costs of response
incurred by any other person” in cleaning up contamination at facility
with release of hazardous substance, including arrangers
o

“[A]ny person who by contract, agreement or otherwise arranged for
disposal or treatment, or arranged with a transport for transport for disposal
or treatment, of hazardous substances owned or possessed by such person,
by any other party or entity, at any facility or incineration vessel owned or
operated by another party or entity and containing such hazardous
substances.” (42 U.S.C. 9607(a)(3)(A)-(B))

 PRP may bring claim against other PRPs under § 107(a) to recover costs

voluntarily incurred to remediate site
38

CERCLA § 107(a)
 Distinct from § 113(f), which provides right to contribution
o PRPs may “seek contribution from any other person who is liable or
potentially liable under section 9607(a)” (42 U.S.C. § 9613(f)(1))
 Joint and several liability under § 107(a) vs. equitable allocation of

responses costs under § 113(f)
 Different statutes of limitations
o

o

Cost recovery: 3 years after completion of removal action (shortterm action) or 6 years after initiation of physical on-site construction
of remedial action (long-term action) (42 U.S.C. § 9613 (g)(2))
Contribution: 3 years from judgment for cost recovery or judiciallyor administratively-approved settlement with EPA or State (42 U.S.C.
§ 9613 (g)(3))
39

Definition of “Arranged for”
 Not defined by § 107(a)
 Burlington Northern & Santa Fe Railway Co. v. United

States, 556 U.S. 599 (2009)
o

Specific intent to dispose of hazardous waste


o

Mere knowledge of disposal insufficient



o

Ex. Party enters transaction for sole purpose of discarding used,
non-useful hazardous substance
Knowledge = evidence of intent
Before BNSF, some courts found arranger liability if entity knew
or should have known of disposal (low bar)

Fact-intensive inquiry into nature of transaction and
seller’s motive
40

Notable Arranger Cases – 2014-2015
Circuit Courts of Appeals




Consolidation Coal Co. v. Georgia Power Co., No. 13-1603, 2015 U.S. App. LEXIS
4574 (4th Cir. Mar. 20, 2015)
Vine Street LLC v. Borg Warner Corp., 776 F.3d 312 (5th Cir. 2015)
NCR Corp. v. George A. Whiting Paper Co., 768 F.3d 682 (7th Cir. 2014)

District Courts





American Premier Underwriters, Inc. v. GE Co., No. 1:05cv437, 2015 U.S. Dist. LEXIS
40663 (S.D. Ohio Mar. 30, 2015)
City of Merced Redevelopment Agency v. Exxon Mobil Corp., No. 1:08-cv-714-LJOGSA, 2015 U.S. Dist. LEXIS 13549 (E.D. Cal. Feb. 4, 2015)
United States v. Fed. Res. Corp., 30 F. Supp. 3d 979 (N.D. Idaho 2014)
Heim v. Estate of Heim, No. 510-CV-03816-EJD, 2014 U.S. Dist. LEXIS 46297 (N.D.
Cal. Apr. 2, 2014)
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Consolidation Coal Co. v. Georgia Power Co., No. 13-1603, 2015 U.S. App. LEXIS 4574 (4th Cir. Mar. 20, 2015)

 Electrical transformers (PCBs)
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Consolidation Coal Co. v. Georgia Power Co., No. 13-1603, 2015 U.S. App. LEXIS 4574 (4th Cir. Mar. 20, 2015)

FACTS
 Georgia Power used electrical transformers to generate
electricity
 After using transformers, GP inspected, tested for PCBs,
and discarded if unusable or contained PCBs at levels >
50 ppm
 GP retained some transformers for reuse
 GP sold at auction transformers that could be repaired
and reused
43

Consolidation Coal Co. v. Georgia Power Co., No. 13-1603, 2015 U.S. App. LEXIS 4574 (4th Cir. Mar. 20, 2015)

FACTS
 GP generally drained oil from used transformers
o

Except for thin sheen in transformers and on certain inner
parts

 GP left some transformers uncapped and exposed to

moisture before sale, which could damage inner parts
 Internally, GP called sales of used transformers
“scrapping” and “disposals”
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Consolidation Coal Co. v. Georgia Power Co., No. 13-1603, 2015 U.S. App. LEXIS 4574 (4th Cir. Mar. 20, 2015)

FACTS
 Ward Transformer bought used transformers to
repair/resell
 Ward bought 101 transformers from GP at four auctions
 Some transformers included oil that had not been drained
or had residual oil with PCBs
 After reconditioning and rebuilding some, Ward resold all
transformers in working condition to third parties for profit
o

None were sold for scrap

 PCB-laden oil was discharged at Ward site
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Consolidation Coal Co. v. Georgia Power Co., No. 13-1603, 2015 U.S. App. LEXIS 4574 (4th Cir. Mar. 20, 2015)

FACTS
 Savannah Electric (merged with GP) replaced transformers with









PCBs
Savannah sold 20 transformers at auction to Elec. Equip. Co. of NY
No transformers drained of oil containing PCBs
Transformers worked properly, were in good shape, and required no
remanufacturing other than alteration of outdated voltage
EECNY shipped transformers to Ward site
Ward updated voltage configurations of certain transformers and
sold all transformers for profit
PCBs were released at Ward site
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Consolidation Coal Co. v. Georgia Power Co., No. 13-1603, 2015 U.S. App. LEXIS 4574 (4th Cir. Mar. 20, 2015)

FACTS
 Consolidation Coal and Duke Energy Progress initiated cleanup at






Ward site under administrative settlement with U.S. EPA
PCS Phosphate Co. joined remediation efforts per trust agreement
Consol and Progress sued GP, PCS, and others seeking contribution
PCS counterclaimed and cross-claimed against GP and others for
contribution
Consol, Progress, and PCS contended GP arranged for disposal of
PCBs when it sold used transformers with oil containing PCBs to
Ward and should be subject to contribution
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Consolidation Coal Co. v. Georgia Power Co., No. 13-1603, 2015 U.S. App. LEXIS 4574 (4th Cir. Mar. 20, 2015)

HOLDING
 Affirmed district’s court grant of summary judgment in
favor of GP because GP lacked requisite intent for
disposal
(Two judge majority; one judge dissenting)
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Consolidation Coal Co. v. Georgia Power Co., No. 13-1603, 2015 U.S. App. LEXIS 4574 (4th Cir. Mar. 20, 2015)

REASONING
 No direct evidence GP intended to arrange for disposal of
PCBs when it sold used transformers
o Sold transformers to generate revenue
o Fact GP called sales of used transformers “scrapping” and

“disposals” insufficient to show intent to dispose


GP used terms to reflect transformers “actually sold”

o GP’s testing of PCB levels in used transformers before sale

reflected efforts to comply with TSCA, not intent to
dispose
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Consolidation Coal Co. v. Georgia Power Co., No. 13-1603, 2015 U.S. App. LEXIS 4574 (4th Cir. Mar. 20, 2015)

REASONING
 No circumstantial evidence of intent to dispose
 Factors from Pneumo Abex Corp. v. High Point, Thomasville and Denton

Railroad Co., 142 F.3d 769 (4th Cir. 1998) to determine whether party
arranged for disposal of hazardous substance or sold valuable product:
o (1) Intent of parties to contract as to whether materials would be
reused entirely or reclaimed and then reused
o (2) Value of materials
o (3) Usefulness of materials in condition sold
o (4) State of product at time of transfer (e.g., was hazardous material
contained, or leaking or loose)
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Consolidation Coal Co. v. Georgia Power Co., No. 13-1603, 2015 U.S. App. LEXIS 4574 (4th Cir. Mar. 20, 2015)

REASONING
 No evidence GP or Ward intended for transformers to be

scrapped or sold for parts
o

o

GP sold used transformers for reuse
Ward intended to reuse transformers

 GP and Ward did not have agreement on how Ward would

handle PCB-containing oil or parts
o

o

GP had no knowledge of/control over Ward’s use of transformers
Ward’s decision not to reuse oil or parts coated with oil did not imply
GP intended to dispose of oil because specifications of Ward’s
customers dictated how Ward processed and rebuilt transformers
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Consolidation Coal Co. v. Georgia Power Co., No. 13-1603, 2015 U.S. App. LEXIS 4574 (4th Cir. Mar. 20, 2015)

REASONING
 Used transformers had marketable commercial value
o

o

GP sold transformers at competitive auctions for amounts in excess
of scrap value so they could be resold to third parties
Ward profited from resale of transformers

 No evidence Ward paid less for transformers based on

presence or absence of PCBs—a fact that would have
suggested GP intended to get rid of waste when it sold
transformers
o

Undrained transformers carried more value with oil and oil-coated
parts because they could not function without them
52

Consolidation Coal Co. v. Georgia Power Co., No. 13-1603, 2015 U.S. App. LEXIS 4574 (4th Cir. Mar. 20, 2015)

REASONING
 Concentration of PCBs did not factor into usefulness of
transformers
o

GP kept some transformers rather than sell but its decision
was not motivated by PCB content
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Consolidation Coal Co. v. Georgia Power Co., No. 13-1603, 2015 U.S. App. LEXIS 4574 (4th Cir. Mar. 20, 2015)

REASONING
 Transformers were not in poor condition when sold
o

Did not leak and generally were capped

 No evidence any transformers leaked or spilled during

sale transfer
 Transformers containing PCBs became hazardous only
when used by Ward
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Consolidation Coal Co. v. Georgia Power Co., No. 13-1603, 2015 U.S. App. LEXIS 4574 (4th Cir. Mar. 20, 2015)

REASONING
 GP had no knowledge of spills by Ward
o

GP without knowledge of Ward’s disposition and processing of
transformers

 Only evidence re: knowledge concerned GP’s general

expertise concerning transformers and PCB-laden oil and
potential spills
o

Insufficient evidence of specific intent
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Consolidation Coal Co. v. Georgia Power Co., No. 13-1603, 2015 U.S. App. LEXIS 4574 (4th Cir. Mar. 20, 2015)

REASONING
 What about Savannah Electric (sold 20 used, but working
transformers at auction)?
 “[F]all[s] squarely on the side of a legitimate sale and
against arranger liability”
o
o
o
o

Savannah intended for transformers to be reused
Transformers retained significant value
Transformers were in useful condition
Transformers did not leak at time of sale
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Consolidation Coal Co. v. Georgia Power Co., No. 13-1603, 2015 U.S. App. LEXIS 4574 (4th Cir. Mar. 20, 2015)

DISSENT
 Intent = question of fact not suitable for summary judgment
 Reasonable finder of fact could infer that GP sold used transformers

not just for economic gain but to dispose of PCBs
o

o
o
o

Some transformers were not useable or useful when sold by GP due
to moisture, need to be rebuilt completely, and presence of oil that
required draining
GP’s references to terms “scrapping” and “disposals” in internal
documents evidenced intent
GP sold transformers without minimum price or warranties
GP knew oil containing PCBs was present in transformers and likely
to be released during repairs
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Consolidation Coal Co. v. Georgia Power Co., No. 13-1603, 2015 U.S. App. LEXIS 4574 (4th Cir. Mar. 20, 2015)

POST-DECISION
 Consol and PCS filed petition for rehearing en banc
pursuant to Fed R. A. P. 35
 Court denied petition for rehearing en banc on April 17,
2015, without opinion
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Vine Street LLC v. Borg Warner Corp., 776 F.3d 312 (5th Cir. 2015)

 Dry cleaning equipment (PCE/PERC)
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Vine Street LLC v. Borg Warner Corp., 776 F.3d 312 (5th Cir. 2015)

FACTS
 Norge (subsidiary of Borg Warner) designed, installed, and sold dry

cleaning equipment to College Cleaners
o
o

Machines and drainage system had water separators that released
wastewater into sewer and recycled PERC for future use
Norge also sold PERC

 PERC was released into sewer through water separators
 Norge modified water separators to minimize loss of PERC
o

PERC continued to escape and impacted College Cleaners and neighboring
property

 Vine Street (purchaser of properties) initiated remediation and

sought portion of cleanup costs from Borg Warner
60

Vine Street LLC v. Borg Warner Corp., 776 F.3d 312 (5th Cir. 2015)

HOLDING
 Reversed district court’s judgment and concluded Norge
was not an arranger because it did not intend to
discharge PERC

61

Vine Street LLC v. Borg Warner Corp., 776 F.3d 312 (5th Cir. 2015)

REASONING
 Norge’s knowledge PERC would escape water separators
and enter sewer system was insufficient
 Norge intended for water separators to recycle PERC for
future use, not to dispose of it
o
o
o

Norge designed its dry cleaning equipment such that College
Cleaners could reuse PERC
Norge developed additional measures to reduce discharge
after learning water separators were not effective
PERC was expensive
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Vine Street LLC v. Borg Warner Corp., 776 F.3d 312 (5th Cir. 2015)

REASONING
 Business relationship and transaction between Norge
and College Cleaners “centered around the successful
operation of a dry cleaning business—not around the
disposal of waste”
o

No evidence Norge disguised disposal of PERC as legitimate
transaction


o

Purpose of transaction was to sell PERC/dry cleaning equipment

PERC and equipment are unused, useful products necessary
to operate dry cleaning business (useful product doctrine)
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NCR Corp. v. George A. Whiting Paper Co., 768 F.3d 682 (7th Cir. 2014)

 Scraps of carbonless copy paper, i.e., broke

(PCBs)
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NCR Corp. v. George A. Whiting Paper Co., 768 F.3d 682 (7th Cir. 2014)

FACTS
 NCR produced and sold emulsion for carbonless-copy paper
o Emulsion used Aroclor 1242 as solvent, which contained PCBs
 Paper mills in recycling business purchased NCR’s leftover scraps of

carbonless copy paper (“broke”), washed off PCBs and chemicals,
and recycled pulp to make paper
o

Cheaper than producing from scratch

 PCBs dumped with wastewater into Lower Fox River in Wisconsin by

NCR when making carbonless paper and by recyclers
 NCR remediated PCB contamination at Lower Fox River site and
sought contribution from recyclers
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NCR Corp. v. George A. Whiting Paper Co., 768 F.3d 682 (7th Cir. 2014)

FACTS
 For portions of Lower Fox River site, district court
allocated all responses costs to NCR and concluded NCR
was not entitled to contribution
 P.H. Glatfelter and WTM appealed arguing NCR should be
liable as an arranger based on sales of broke to recyclers
by NCR’s corporate predecessor, Appleton Coated Paper
o

Finding adverse to NCR would increase NCR’s exposure to
contribution for costs at other portions of Lower Fox River site
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NCR Corp. v. George A. Whiting Paper Co., 768 F.3d 682 (7th Cir. 2014)

HOLDING
 Affirmed district court’s ruling following trial that
Appleton/NCR did not constitute an arranger under
CERCLA
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NCR Corp. v. George A. Whiting Paper Co., 768 F.3d 682 (7th Cir. 2014)

REASONING
 Appleton did not sell containers of PCBs; it sold broke
o Product that is not inherently dangerous and often does not have PCBs
 Appleton’s purpose in selling broke was not to get rid of it, but to

recover costs of production
o
o
o
o



Established, competitive market for broke
Appleton invested significant resources in recapturing broke
Appleton recorded broke as asset on balance sheet
Appleton would have disposed of broke differently if no market existed

Broke had value to recyclers given cost to produce paper from scratch
o

Broke not a new product, but useful and sold for more than token
amounts
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NCR Corp. v. George A. Whiting Paper Co., 768 F.3d 682 (7th Cir. 2014)

REASONING
 Rejected argument that Appleton = arranger because it

intended to discard broke with knowledge recyclers would
separate paper fibers in broke from PCBs and discharge PCBs
in river
o
o

Would extend arranger liability beyond its parameters
Any entity that ever touches product would be liable, including
original producer of Aroclor who sold it to NCR knowing some
portion would be discarded

 Even selling with perfect knowledge buyer will dispose of

materials in future not enough to show intent
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NCR Corp. v. George A. Whiting Paper Co., 768 F.3d 682 (7th Cir. 2014)

REASONING
 Appleton had no control over PCBs in broke once
recyclers obtained broke
o

Recyclers free to sell it, get rid of it, bring it to a landfill, or dump it
into river
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City of Merced Redevelopment Agency v. Exxon Mobil Corp., No. 1:08-cv-714-LJO-GSA, 2015 U.S.
Dist. LEXIS 13549 (E.D. Cal. Feb. 4, 2015)

 Gasoline containing MTBE
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City of Merced Redevelopment Agency v. Exxon Mobil Corp., No. 1:08-cv-714-LJO-GSA, 2015 U.S.
Dist. LEXIS 13549 (E.D. Cal. Feb. 4, 2015)

FACTS
 City of Merced RDA purchased two service stations known
as R Street stations within Merced Redevelopment Project
Area in California
 MTBE-gasoline allegedly was released from USTs at stations
 RDA investigated and remediated contamination at stations
 RDA sought costs incurred in remediation from oil
companies who supplied or distributed MTBE-gasoline to R
Street stations under California Polanco Redevelopment Act
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City of Merced Redevelopment Agency v. Exxon Mobil Corp., No. 1:08-cv-714-LJO-GSA, 2015 U.S.
Dist. LEXIS 13549 (E.D. Cal. Feb. 4, 2015)

FACTS
 Polanco Act provides a “responsible party” is liable to
redevelopment agency for costs of remedial action
o
o

“Responsible party” defined as any person described in
Section 25323.5 of California Health & Safety Code
Section 25323.5 defines responsible parties as those described
as covered persons under § 107(a) of CERCLA

 RDA argued oil companies were arrangers under CERCLA

because MTBE-gasoline released from USTs constituted
“disposals” of hazardous substances
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City of Merced Redevelopment Agency v. Exxon Mobil Corp., No. 1:08-cv-714-LJO-GSA, 2015 U.S.
Dist. LEXIS 13549 (E.D. Cal. Feb. 4, 2015)

HOLDING
 Summary judgment in favor of Defendants on Polanco
Act claim because there was no evidence oil companies
intended to dispose of MTBE through sale of gasoline as
to constitute arrangers under CERCLA
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City of Merced Redevelopment Agency v. Exxon Mobil Corp., No. 1:08-cv-714-LJO-GSA, 2015 U.S.
Dist. LEXIS 13549 (E.D. Cal. Feb. 4, 2015)

REASONING
 Oil companies’ purpose was to sell gasoline, not to dispose of MTBE
o MTBE-gasoline is not “waste”
 MTBE releases occurred as peripheral result of legitimate sale of

unused, useful product, i.e., MTBE-gasoline
 Failure to warn purchasers at R Street stations about risks associated
with MTBE or proper storage techniques insufficient to support
inference of intent under Ninth Circuit precedent (Team Enter.)
o

To find otherwise would greatly expand scope of arranger liability
beyond parameters by imposing duty on manufacturers to instruct
customers on storage techniques

 No evidence sale of MTBE-gasoline was guise to dispose of MTBE
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United States v. Fed. Res. Corp., 30 F. Supp. 3d 979 (N.D. Idaho 2014)

 Tailings from mining activities (various hazardous

substances)
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United States v. Fed. Res. Corp., 30 F. Supp. 3d 979 (N.D. Idaho 2014)

FACTS
 By contract with U.S. Defense Minerals Exploration
Administration, Funnell and Majer Mining conducted
lead-zinc mining operations at Conjecture site in Idaho
(on private and U.S. Forest Service lands)
 All work was performed by F&M under its “sole direction
and control”
 United States had “right to enter and observe and
inspect work at all reasonable times” and “consult with
and advise [F&M] on all phases of the work”
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United States v. Fed. Res. Corp., 30 F. Supp. 3d 979 (N.D. Idaho 2014)

FACTS
 When United States determined F&M had dug in

wrong direction, United States advised miners to dig
in different direction
o

Miners did not follow advice initially

 F&M constructed flotation mill to process ore and it

produced tailings that were dumped in on-site pond
 United States had actual knowledge of dumping
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United States v. Fed. Res. Corp., 30 F. Supp. 3d 979 (N.D. Idaho 2014)

FACTS
 Federal Uranium (now FRC) thereafter conducted mining
operations at Conjecture site
 Hazardous substances were released at Conjecture site,
leading United States to perform remediation and seek
to cleanup costs from FRC
 FRC asserted counterclaim contending United States was
an arranger that should bear portion of cleanup costs
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United States v. Fed. Res. Corp., 30 F. Supp. 3d 979 (N.D. Idaho 2014)

HOLDING
 Court granted summary in judgment in favor of United
States on FRC’s counterclaim because United States did
not take intentional steps to dispose of hazardous
substances as to constitute an arranger
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United States v. Fed. Res. Corp., 30 F. Supp. 3d 979 (N.D. Idaho 2014)

REASONING
 United States did not control F&M’s mining activities
o
o

Suggested F&M dig in different direction, but F&M disregarded
Did not control how tailings would be disposed and contract
provided F&M had “sole direction and control” over work

 Fact that United States agreed with flotation mill that

F&M constructed insufficient to show United States
intended to dump hazardous substances
 United States’ knowledge that F&M dumped tailings on
site insufficient evidence of intent in these circumstances
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Lessons Learned
 Boundaries of intent to prove arranger liability

under CERCLA are imprecise
 Evaluating element of intent requires a factintensive determination
 Intent can be difficult to prove
 Knowledge, without more, is insufficient
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Practice Pointers
 Perform thorough due diligence before acquiring another

company
o

Past practices and properties

 Treat sales and disposals differently
o
o

Internal procedures and processes
Vendors

 List used, but useful products as assets on balance sheet

 If sale transaction not intended as disposal, avoid

language that could be interpreted as such
o

Ex. “scrap” or “disposal”
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Practice Pointers
 If you are selling used product, adequately prepare it

before sale
Remove hazardous substances
o Ensure hazardous substances cannot be released
o

 Do not exercise control of products with hazardous

substances after sale
 If aware of spills by customers/distributors, take
steps to minimize possibility of future spills
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Practice Pointers
 If you sell non-useful products/waste, protect

yourself by contract
 Require customers/distributors to indemnify, defend,
and hold you harmless from claims relating to
disposal of hazardous substances
 Ask to be added as additional insured in liability
insurance policies
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Overview
I.

CERCLA §107 and §113 statutes of limitations
A. CERCLA response cost basics
B. History of CERCLA limitations periods
C. Statutes of limitations for §107 cost recovery claims
D. Statutes of limitations for §113 contribution claims

E. Is the claim for §107 cost recovery or §113 contribution?
F. Recent cases on each

II. Difficult and unresolved issues

III. Question and Answer Session
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CERCLA Basics
•

CERCLA § 107(a) cost recovery claim:
-

•

•

Elements of a prima facie case = 1) release, 2) from a facility, 3)
caused response costs, 4) consistent with NCP, and 5) defendants
are responsible parties under §107 (e.g. owner, operator, arranger)

CERCLA §113(f)(1) contribution claim:
-

Contribution from PRP potentially liable under §107

-

During or after litigation under §106 or §107

CERCLA §113(f)(3)(B)
-

Contribution right for a person who resolves some or all of its
liability

-

In a judicially or administratively approved settlement with EPA
or a State
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History of CERCLA Limitations Periods
•

Original Superfund Act had only a 3-year limit for making
claims against the Fund. § 112(d)
-

•

In early cases courts applied this 3-year limit to damages claims, or
held that there was no limit for such claims . . . and everything in
between.

The 1986 Superfund Amendments and Reauthorization Act
(“SARA”) added § 113(g) and § 309 for different types of
actions.
-

SARA limitations periods and discovery rule were applied
prospectively only from October 17, 1986.

 Practice tip: Pre-SARA CERCLA SoL cases are unreliable.
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§

107 Cost Recovery SoL

• An initial action for cost recovery under § 107 must
be brought:
-

3 years after completion of removal action. § 9613 (g)(2)(A)

-

6 years after initiation of physical on-site construction of remedial
action. § 9613 (g)(2)(B)

-

If remedial action is initiated within 3 years of removal, then costs of
removal can be recovered in suit for costs of remedial action. § 9613
(g)(2)(B)

-

If a declaratory judgment for future costs is entered in initial action, a
subsequent suit for additional costs must be commenced within 3 years
of completion of original response action. Id.

• Focus on type of cleanup
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§ 113 Contribution SoL
•

Under § 113 (g)(3) a contribution suit must be filed no more
than 3 years after the date of:
1. Judgment for response costs
2.

An administrative order for de minimus settlement under § 9622(g)

3.

An administrative order for cost recovery settlement under § 9622(h)

4.

A judicially approved settlement under § 9622(h)

•

Focus on what was settled and how

•

CERCLA is silent on SoL for actions other than these four
-

Does any SoL apply to § 113 cases in the silent void?
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§107
•

•

Cost Recovery or §113 Contribution?

A PRP can bring a § 107 claim to recover costs voluntarily
incurred to clean up a site. U.S. v. Atlantic Research Corp.,
551 U.S. 128 (2007)
-

§ 113 is not the exclusive cause of action

-

Footnote 6: What about costs a party was compelled to incur under
a consent decree, after suit under § 106 or § 107? Id. at 139, n.6

Appellate Courts have unanimously held that a PRP
compelled to incur costs under a consent decree or
administrative settlement is limited to a § 113 claim.
-

Has a PRP resolved its liability for some or all of a response action?

-

Arising from common liability stemming from a §107 action?

-

If so, a claim for cost recovery under §107 is not available.
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§

113 Contribution Claim

• CERCLA §113(f)(1) - provides a right to contribution
-

from a person who is liable or potentially liable under §107
during or after litigation under §106 or §107

• CERCLA §113(f)(3)(B) - provides a right to contribution
-

for a person who resolved its liability to U.S. or a State

-

for some or all of a response action

-

in a judicially or administratively approved settlement

-

from a person not party to a settlement
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§ 107
•

•

or § 113 Scenarios

What action is available and which SoL applies when:
-

A PRP voluntarily reimburses another party for response costs?

-

Costs are incurred after a UAO by EPA required the work?

-

A settlement contains a disclaimer of liability, or a settlement is
conditioned upon future actions not yet completed?

-

A settlement with a State does not specify that it resolves CERCLA
liability?

-

The “response action” arises under State law?

Some of these scenarios were recently reviewed by courts

 Practice tip: carefully review the language of a settlement
agreement.
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§ 113

Scenarios – Recent Cases

Does the language of the agreement “resolve” liability?
1. Review of Pre-2005 “Old Form” AOC
•

Bernstein v. Bankert, 733 F.3d 190 (7th Cir. 2013) – 2002 AOC with
disclaimer of liability and covenant-not-to-sue (“CNS”) conditioned upon
work not completed did not “resolve” liability for a §113(f)(3)(B) claim.

•

NCR Corp. , et al. v. George A. Whiting Paper Co., et al., 768 F.3d 682,
692 (7th Cir. 2014) – CNS in 2004 AOC took effect immediately upon
signing, and it was irrelevant that CNS was conditioned on performance,
so AOC “resolved” liability and §113 contribution was only remedy.

2. Review of Post-2005 “New Form” ASAOC
•

Hobart Corp. et al. v. Waste Management of Ohio, Inc., et al., 758 F.3d
757 (6th Cir. 2014) -- ASAOC resolved some of Plaintiffs’ liability, thus
triggering §113(f)(3)(B), but 3-yr. SoL had run so dismissal was proper.
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§ 113(f )(3)(B) Triggers
What type of liability must be resolved?
•

Consolidated Edison of New York, Inc. v. UGI Utilities, Inc.,
423 F.3d 90 (2d Cir. 2005)
-

Con Ed entered into a voluntary cleanup agreement with NY State

-

Court reasoned that Con Ed’s agreement with State did not resolve a
“response action” because that term is a CERCLA-specific term

-

Agreement’s “reservation of rights” section cited State’s right to take
action under CERCLA if conditions were not met

-

Court held that §113(f)(3)(B) “create[s] a contribution right only when
liability for CERCLA claims, rather than some broader category of
legal claims, is resolved.”

Type of liability = CERCLA only (2nd Circuit)
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§ 113 Recent Cases
What type of liability must be resolved?
•

Trinity Industries, Inc. v. Chicago Bridge & Iron Co., 735 F.3d
131 (3d Cir. 2013)
-

Trinity entered into a consent order with PA DEP to perform response
actions pursuant to State law.

-

Court noted that PA statute “bears a strong resemblance to CERCLA”
and cost recovery/contribution provisions are virtually identical.

-

A CERCLA-specific requirement is absent in the text of §107.

-

Remediation under the PA statute is essentially CERCLA remediation.

-

Court held that “§113(f)(3)(B) does not require that a party have settled
its liability under CERCLA in particular to be eligible for contribution.”

Type of liability = CERCLA or State analog (3rd Circuit)
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§ 113 Recent Cases
What type of liability must be resolved?
•

ASARCO LLC v. Atlantic Richfield, 2014 WL 6736924 (D.
Mont. Aug. 26, 2014)(Appeal to 9th Circuit pending).
-

Superfund Site added to NPL in 1984

-

1998 consent decree with EPA under RCRA & Clean Water Act, that
made no explicit reference to CERCLA

-

Court noted that the term “response action” is not CERCLA-exclusive

-

Court held that §113(f)(3)(B) gives rise to contribution claims for any
“response action” that falls under the “wide umbrella” of CERCLA
definitions of remove/ removal, remedy/ remedial action, respond/
response. §§ 101(23) – (25)

Type of liability = CERCLA or State analog (D. Mont.)(9th Cir.?)
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§ 113 Recent Cases
What type of settlement is a triggering event?
•

•

Hobart Corp. et al. v. Waste Management of Ohio, Inc., et al.,
758 F.3d 757 (6th Cir. 2014).
-

ASAOC was a § 122(a) settlement that did not fit within the 4
categories of § 113(g)(3) – the contribution limitations provision.

-

But the Court “borrowed” the most analogous triggering event.

-

Held that even if settlement is for removal action, a lawsuit to recover
costs is for § 113 contribution.

-

The ASAOC effective date started the SoL running, not completion of
removal under § 113(g)(2).

LWD PRP Group v. Alcan Corp., et al., 2015 WL 178449 (6th
Cir. Jan. 14, 2015).
-

Same analysis as Hobart, and tolling agreements were not effective.
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Removal Costs for §107 Claim
“Removal” defined in § 9601(23)
•

Short term, temporary

•

Can be a series of actions, including:

•

-

Monitoring, assessing, evaluating

-

Securing the site with fencing

-

Providing alternative water supplies.

Can include the RI/FS process, with triggering event being
EPA’s issuance of the ROD. See U.S. v. Davis, 882 F. Supp. 1217 (D.RI

1995); Pneumo Abex Corp. v Bessemer & Lake Erie R.R., 936 F. Supp. 1250 (E.D. VA
1996).

•

Claim must be filed within 3 years of completion of removal.
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Remedial Costs for § 107 Claim
“Remedial” defined in § 9601(24)
•
•
•

Long-term, permanent solutions
Claim must be filed within 6 years of
start of construction
Actions at the location of the release,
including:
-

Perimeter protection using dikes, trenches
Dredging or excavations
Repair or replacement of leaking containers
Collection of leachate and runoff
Provision of alternative water supplies
Offsite transport and onsite storage of contaminated materials
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Process -Removal or Remedial?
•

RI/FS is part of the removal
process. Kelley v. E.I. DuPont de
Nemours and Co., 17 F.3d 836 (6th
Cir. 1994).

•

Approval of final RA plan
triggered SoL for remedial
action. California v. Neville
Chemical Co., 358 F.3d 661 (9th
Cir. 2004).

•

Adoption of removal
measures in RA plan triggers
3 year SoL. New York v. Next
Millenium Realty, 732 F.3d 117 (2d
Cir. 2013).
Source:http://www.rabnewpo
rtri.org/IRP.htm
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Activity - Removal or Remedial?
•

Determined as a matter of law, and can be basis for summary judgment.
American Premier Underwriters Inc. v. General Elec. Co., 866 F. Supp.
2d 883 (S.D. Ohio 2012).

•

Installing fences to limit access, prior to RA Plan is removal, but installing
electrical pole and water lines for night lighting, dust control and steam
cleaning triggered remedial 6-yr. SoL. California v. Hyampom Lumber
Co. 903 F. Supp. 1389 (ED Cal, 1995).

•

Installing a steel fence to limit access prior to laying clay cap was
remedial because it was first item listed in subsequent closure plan. Union
Carbide Corp. v. Thiokol Corp., 890 F. Supp. 1035(SD Ga, 1994).

•

Installing plugs in under ground openings is removal. Colorado v. Sunoco,
Inc., 337 F.3d 1233 (10th Cir. 2003).
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Difficult Questions
•

What happens if a remedy is disturbed, e.g. a capped site dug up, and
another removal or remedial action occurs?

•

Can there be more than one cost recovery suit for removal costs at the same
site?

•

What if a previously remediated site is reopened to address a new remedial
standard, after prior cost recovery actions?

•

If initiation of construction of a remedy triggers the SoL, what if a new area
of contamination is found after the SoL expires?

•

Can each OU be the basis for different suits for response costs if work
described in the ACOs overlaps?

•

Can there be more than one “facility” at a site, and thus more than one
action for response costs?

•

Can you seek § 113 contribution for costs that were not connected with the
same trigger of that § 113 action?
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