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Tips for Optimal Quality FOR LIVE EVENT ONLY

Sound Quality

If you are listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial
1-866-755-4350 and enter your PIN when prompted. Otherwise, please
send us a chat or e-mail sound@straffordpub.com_immediately so we can
address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the F11 key on your keyboard. To exit full screen,
press the F11 key again.
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Continuing Education Credits FOR LIVE EVENT ONLY

For CLE purposes, please let us know how many people are listening at your
location by completing each of the following steps:

A In the chat box, type (1) your company name and (2) the number of
attendees at your location

A Click the SEND button beside the box

If you have purchased Strafford CLE processing services, you must confirm your
participation by completing and submitting an Official Record of Attendance (CLE
Form).

You may obtain your CLE form by going to the program page and selecting the
appropriate form in the PROGRAM MATERIALS box at the top right corner.

If you'd like to purchase CLE credit processing, it is available for a fee. For
additional information about CLE credit processing, go to our website or call us at
1-800-926-7926 ext. 35.
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Prog ram Materials FOR LIVE EVENT ONLY

If you have not printed the conference materials for this program, please
complete the following steps:

A Click on the ~ symbol next to oConferenc
hand column on your screen.

A Click on the tab | abeled O0Handoutsé that
PDF of the slides for today's program.

A Double click on the PDF and a separate page will open.
A Print the slides by clicking on the printer icon.
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Parent companies may be liable for
CERCLA costs Iincurred by subsidiary,
courts are willing to pierce the corporate

vell.




Corporations

A Parent corporations and subsidiary corporations are distinct legal entities.

A LG A& I FASYSNIf LINAYOALX S 2F O2NLI2 NI
legal systems' that a parent corporation is not liable for the acts of its subsidiaries
solely based upon its ownership of a controlling interest in the subsidiary.

United States v. Bestfoods24 U.S. 51, 64, 118 S. Ct. 1876, 1886 (1998).



Piercing the Corporate Vell

A Howevera parent can be held liable for the actionsitsf subsidiaryf:

1. the parentcompany dominateghe subsidiary in such a way as to make it a
GYSNBE AyaiuaNXzySyalrtAadgee 2F GKS LI NB)

2. the parent company exploits its control tommitfraud or otherwrong; and

3. the plaintiff suffers an unjust loss or injury as a result of the fraud or wrong.

Wm. Passalacqua Builders, Inc. v. Resnick Developers S., Inc., 933 F.2d 131, 138 (2d Cir.1991).



New York State Elec. and Gas Corp. v.
FirstEnergy Corp/766 F.3d 212 (2d Cir. 2014




HUNTON&

WILLIAMS

New York State Elec. and Gas Corp. v. FirstEnergy Corp.

AbS¢ _2N] {dG1F1GS 9t SOGNARO YR DIFa&a |/
] 2NLI2Z N GA2Y OAQACANBGOYSNHE@¢U0O dzy RSN
cleanup costs and $144 MM in future costs.

A The Manufactured Gas Plants (MGPs) generated significant quantities of
byproducts such as coal tar, oils, and other hazardous substances that
were deposited in nearby soil and groundwater.

10



Corporate History

A NYSEG was the subsidiary to parent company AGECO.

A AGECO filed for bankruptcy and merged into FirstEnergy, making FirstEnergy the
successor parent of NYSEG. NYSEG went after its successor parent to contribute cos
for cleanup under various theories.

Parent Company: A

Q

Subsidiary:

11
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In 1998, the U.S. Supreme Court held tinat
corporate vell could be pierced and a parent
company could be charged with derivative
CERCLA liability for gabsidiary's actions in
operating a polluting facility.

United States v. Bestfoods24 U.S. 51, 118 S. Ct. 1876
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A Courts have held that a parent corporation can be found liable as an
2LISNY 62N a t2y3 a GKS LI NByid aF
O2yRdzOG&a GKS FFFIANR 2F | FIFOAEt A

A Here, the focus is on the relationship between tharent and the facility
not between the parent and the subsidiary.

13



dh LISNI (2 NF¥

Three examples of when a parent company may be held liable as a direct
operator of a subsidiary's facilities:

1. When the parent operates the facility in the stead of its subsidiary or
alongside of the subsidiary in a joint venture;

2. 2KSY | RdzZlFf 2FFAOSNI 2NJ RANBOG2N
LI NBY Gl f AyFtdzsSYOSEéT I yR

3. 2KSY |y 3ASyd 2F | LI NBYIl agAlcK
dPOPd YI Yyl ISa 2N RANBOGa GKS OO0
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dh LISNI (2 NF¥

wWAGECO did not run the facilities:; the subsidiaries

F | rStE ne rgy managed them.

: wThe MGPs retained their own superintendents
1S f() U nd on site who were responsible for day-day
. activities.
N OTI |ab I =) wSuperintendents were not controlled by AGECO
- nor did they report to AGECO in any form.

as al wAGECO had no relation to operations that
resulted in leakage or disposal of hazardous

C’X 2 LJé N wasite, or plav a role in decisignaking about

compliance with environmental regulations.

15



dh LISNI (2 NF¥

A AGECO was involved in activities that are consistent with a parent's investor statu:
1. Monitoring the subsidiary's performance;
2. Supervising the subsidiary's finance and capital budget decisions; and
3. Articulating general policies and procedures.

A AGECO personnel held dual officerships and directorships at three of the MGPs.

But these factors alone are insufficient to establish operator liability.

16



FirstEnergy Found Liable Under VBikercing Theor

A NYSEG next went after FirstEnergy under a veil piercing theory. Under New York
law, a parent can be held liable for the actions of a subsidiary if:

1. the parent company §Iominate§ the,subsidia,ry In such a way as to make it a
GYSNBE AYyalaNHzySyalrtadeeé 2F (GKS LI NBy

2. the parent company exploits its control to commit fraud or other wrong; and

3. the plaintiff suffers an unjust loss or injury as a result of the fraud or wrong.

New York State Elec. & Gas Corp. v. FirstEnergy Gag=,3d 212, 224 (2d Cir.
2014).

17



Factors to consider when piercing the corporate veill

1. Absence of formalities that are part of the corporate existeice issuance of stock,
St SOGA2Y 2F RANBOU2NERXZ (1SSLAY3 27 02 N1J2 NJ

2. Inadequate capitalization

3. Funds are put in and taken out of the corporation for personal, not corporate purposes

4. Overlap in ownership, officers, directors, and personnel

5. Common office space, address and telephone numbers

6. Amount of busmess discretion dlsplayed by the subsidiary

7.2 KSGKSNJ GKS LI NByld O2YLIl yeé-derghl f & 6AGK Gf
8. Whether the corporations are treated as independent profit centers

9. Payment or guarantee of debts of the subsidiary

10.' aAy3 (0KS adzoAARAFNBQ& LINPLISNI& a AT A

Wm. Passalacqua Builders, Inc. v. Resnick Developers 933r€.2d 131, 138 (2d Cir.1991).

18
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AGECO, through its controlling shareholders Howard Hopson and Jo
Mange, siphoned off large sums of money to finance personal ventur

Funds were freely and frequently transferred in and out of AGECO a
NYSEG.

AGECO exerted control and leverage over subsidiaries' directors by
holding undated, signed resignations in hand.

There was substantial overlap in ownership, officers and directors an
personnel between companies.




The court considered the totality of these findings, and concluded that pierci
the corporate veil was warranted.

20



A There is significant disagreement over whether state law or federal
common law of veipiercing should be applied in enforcing CERCLA's
Indirect liability.

A Courts in the Second, Third, and Ninth Circuits have yet to definitively
stake out a position regarding this issue.

A However, most courts note that the outcome is the same regardless of
whether state or federal common law is used.

21



A Courts applyingederal common lawrely on three factors:

1. the amount of respect given to the separate identity of the corporation by its
shareholders;

2. the fraudulent intent of the incorporators; and
3. the degree of injustice visited on the litigants by recognition of the corporate entity.

A Courts applyingtate common lawrely on two factors:

1. that there be such unity of interest and ownership that the separate personalities of the
corporation and the individual no longer exist; and

2. that, if the acts are treated as those of the corporation alone, an inequitable result will
follow.

22



Sixh Circunt

A Ohio district courts in the Sixth Circuit employ the following three pronged test, and opt to
pierce the corporate veil when:

1. Control over the corporation by those to be held liable is so complete that the
corporation had no separate mind, will, or existence of its own;

2. Control over the corporation by those to be held liable is exercised in such a manner as
to commit fraud or an illegal act against the person seeking to disregard the corporate
entity; and

3. Injury or unjust loss resulted to the plaintiff from such control and wrong.

23



Fifth Ghautt

The Fifth Circuit considers similar factors, including whether:

1.

the parent and the subsidiary have common stock ownership;

2. the parent and the subsidiary have common directors or officers;

© 0N O Ok W

the parent and the subsidiary have common business departments;

the parent and the subsidiary file consolidated financial statements and tax returns;
the parent finances the subsidiary;

the parent caused the incorporation of the subsidiary;

the subsidiary operates with grossly inadequate capital;

the parent pays the salaries and other expenses of the subsidiary;

. the subsidiary receives no business except that given to it by the parent;

10. the parent uses the subsidiary's property as its own;
11. the daily operations of the two corporations are not kept separate; and

12. the subsidiary does not observe the basic corporate formalities, such as keeping separate books anc
records and holding shareholder and board meetings.

United States v. Jeh Chemicals, IncZ68 F.2d 686, 6992 (5th Cir. 1985).

24



Practical Tips

A To the extent possible, parent companies should:

Adequately capitalize the subsidiary

Refrain from commingling funds, or freely and frequently withdrawing funds from the
subsidiary

Refrain from filing consolidatefihancial statements and tax returns

Maintain separate directors and officers

hodSNIWS O2NLIRNIGS F2NNIFIEAGASE deyg RS €
negotiations, just as with any other company

Maintain separate office space

WSTNIYAY FTNRY LI &Ay3 2FF GKS &adzwwaARALFNEBQ
Refrain from exploiting control over the subsidiary in order to commit fraud.

25
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Final Lessons froMew York State
Elec. and Gas Corp. v. FirstEnergy Corp.

Necessity of Costs

A Toqualify for recovery under CrERECAdAs aray d.e s

A FirstEnergy was concerned that NYSEG went beyond what was truly necessary to
remediate the sites.

A This element is largely case specific, and requires a court determination that the party
seeking recovery did not exceed what was necessary to conduct a cost effective
cleanup and restore the property to a condition suitable for its prior use.

The court here found that the costs were necessary.

26



Are all settlements

for CERCLA lability
automatically

approved by courts?

27



No. District Courts have an independent
obligation to ensure that proposed consent
decrees are fair and reasonable, given eac

LI NI é Qa f S@gStf 2T NbBa
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State of Arizona v. Raytheon (®9.Circuit)

A In 2009, certain PRPs approached the State of Arizona and Arizona Department c
Environmental Quality (ADEQ) to enter into early settlement agreements regarding
contamination of a hazardous waste site in Tucson, AZ.

A The State filed a motion to enter the consent decrees, stating that the total
estimated cost of remediation was $75 million, and that the liability of the settling
parties wasde minimisg 0.01% to 0.2% of the total cost, or $512,000.

A Several PRPs who chose not to settle with the State moved to intervene in the
action.

State of Arizona v. Raytheon (do. 1215691, 2014 WL 3765569 (9th Cir. Aug. 1, 2014).

29
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The First, Third, and Ninth Circuits Agree

A district court has an obligation to
Independently scrutinize the terms of a
settlement agreement by comparing the
proportion of total projected costs to be
paid by the settling parties with the
proportion of liability for contamination
attributable to them.

30



State of Arizona v. Raytheon (®9.Circuit)

The district court's entire numerical analysis was found in a single footnote:

G¢KS {GrasSya |yl feaia Ay Rastnhatesfa
remedial action costs of $75 Million, the range of liability for each settling
party extended from 0.01% of the estimated total clean up costs to 0.2%, or

4 SELINBaaSR Ay R2ffl N FAIdzNBaAX
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The district court explained that it did not conduct ardi@epth review of the evidence because to
do so would be to second guess and deny the required deferena®EQ.

~

LYRSS

_ R (KS {dzZLINBYS /[ 2dzNIi KIFa KSfR UGKFG aO2y
RS LI NJJYS)/UCIé O2y aiuNHzOGA2y 2F | ai luiitazStdebd® & O F
Mead Corp.533U.5.218, 227(2001).

But the State of Arizona and ADEQ are not the EPA, and do not receive the same deference that i
afforded the federal government in order to administer its federal statute.

A~

wkUKSNE a0lFdSa INB I O0O2NRSR aaz2YS RSTSNByOS¢

The Ninth Circuit remanded the case so that the district court
could reconsider the consent decrees for fairness.

City of Bangor v. Citizens Commc'ns &32,F.3d 70, 89 (1st Cir. 2008).

32



Practical Tips

A 1If you are conducting settlement negotiations with a state agency, make sure to:

Provide factual and documentary support for your position, and make use of
historical records and testimony from both fact witnesses and expert
witnesses.

| 2 ¥ R dzO4ength N@gd@ations with lawyers and other sophisticated
parties.

Use scientific methodologies that are respected in the field and cannot be
second guessed in court.

33



To Do Do Do Do Do

Public Policy Considerations

CERCLA statutory scheme encourages early settlements

Congress envisioned that states would play a central role by enforcing CERCLA
Settlements constructed by a government party acting in the public interest

wS & LIS O i -leRgdhMigbtiBitdsr? &vith sophisticated parties

wSaLlSoG F2NJ GKS adlrisSQa Syg@aNRyYSyGlt SEL
WdzZRISa R2y Qi KI@GS (KS NBazdzZNDSa 2N a0OASyl

! RAAGUNAROUO O2dzNIl aKz2dzZ R y2i KI
expert deposition every time it is asked to approve a staponsored
/| 9w/ [! O2yaSyid RSONFBS o
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Anderson v. Teck Metals, LtdE.D. Wash. 2015)

A On January 5, 2015, a federal district court in Washington held for the first time that
CERCLA can displace a federal common law public nuisance claim for damages.

A The court dismissed the claims brought by state residents living downwind from a
Canadian metal smelter and fertilizer manufacturing facility.

A Claims can be brought under federal common law for public nuisance only when the
guestion at issue cannot be answered from federal statutes alone.

A When a federal statute speaks directly to the question at issue, it displaces other
statutes thought to apply.

Anderson v. Teck Metals, LtNg. CV13-420-LRS, 2015 WL 59100 (E.D. Wash. Jan. 5, 2015).

35



Anderson v. Teck Metals, Ltd.

A ¢KS aljdzSadArzzy 4 AaadzsSé KSNB Aa fAlLoAfAGE

substances.

The court found that Congress has spoken directly to this issue via CERCLA and has providt
I aadzZFFAOASY (G fS3aIAatliOA@dS az2tdziazyé G2 o1
the exclusion of federal common law. By way of CERCLA, Congress has [made] polluters
strictly liable for response costs to clean up the hazardous substances, and liable for natural
NBE&2dzNOS RFEYF3IS&a 642 NBYSReée KINY (2 (0KS Sy

Furthermore, the fact CERCLA does not provide a damages remedy for personal injuries is
irrelevant to whether CERCLA displaces and precludes Plaintiffs' federal common law public
nuisance claims.

tfFAYOAFTFAQ FSRSNIE O2YYZ2y fl g Lzt AO
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A Provides right to cost recovery

An Oflraasa 2F twta fAFOES F2NI
AYOdzZNNBRE o0eé !'yYyAUSR {dGFdSa 2NJ
AYOdzNNBER o6& |yé 20KSNJ LISNRE2VY €

with release of hazardous substance, includan@ngers
o aw! 8Bye LISNE2Y 6K2 o0& O2 grnandgdddod > |
disposalor treatment, orarranged with a transport for transport for dispos
or treatment, of hazardous substances owned or possessed by such pe
by any other party or entity, at any facility or incineration vessel owned ¢
operated by another party or entity and containing such hazardous
adzoaidl yoSaog ORAB) | ®{ &/ & dcnTOl U
A PRP may bring claim against other PRPs ugd6 (a) to recover cost
voluntarily incurred to remediate site

siank I rome . -




.\.RC’L§ 107(a)

A Distinct from§ 113(f), which provides right to contribution
o twtd YlIe& aaSS] O2yUuUNROdziAZYy 7
LRGSYGALffte tAF0f S dzy RBIBIHNA)S O
A Joint and several liability und&rl07(a) vs. equitable allocation of
responses costs und&rl13(f)

A Different statutes of limitations

o Cost recovery 3 years after completion of removal action (short
term action) or 6 years after initiation of physical-site construction
of remedial action (longerm action) (42 U.S5.8.9613 (9)(2))

o Contribution 3 years from judgment for cost recovery or judictally
or administrativelyapproved settlement with EPA or State (42 U.S
89613 (9)(3))

siank I rome . -
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A Not defined byg8 107(a)

A Burlington Northern & Santa Fe Railway Co. v. Ur
States 556 U.S. 599 (2009)

o Specific intent to dispose of hazardous waste
U Ex. Party enters transaction for sole purpose of discarding u
non-useful hazardous substance
o Mere knowledge of disposal insufficient
0 Knowledge = evidence of intent
u BeforeBNSEFsome courts found arranger liability if entity kne
or should have known of disposal (low bar)
o Factintensive inquiry into nature of transaction and
aStt SNXQRa YZ2ZUAQDS
suank I rome . .
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Notable Ar‘rng_

a4

Circuit Courts of Appeals

A Consolidation Coal Co. v. Georgia Powerm 131603, 2015 U.S. App. LEXIS
4574 (4th Cir. Mar. 20, 2015)

A Vine Street LLC v. Borg Warner Cofp6 F.3d 312 (5th Cir. 2015)
A NCR Corp. v. George A. Whiting Paper®®8. F.3d 682 (7th Cir. 2014)

District Courts

A American Premier Underwriters, Inc. v. GE Bo. 1:05cv437, 2015 U.S. Dist. LE
40663 (S.D. Ohio Mar. 30, 2015)

A City of Merced Redevelopment Agency v. Exxon Mobil, Glarpl:08cv-714-LJG
GSA, 2015 U.S. Dist. LEXIS 13549 (E.D. Cal. Feb. 4, 2015)

A United States v. Fed. Res. Co8p. F. Supp. 3d 979 (N.D. Idaho 2014)

A Heim v. Estate of HeilNo. 516C\\03816EJD, 2014 U.S. Dist. LEXIS 46297 (N.
Cal. Apr. 2, 2014)

siank I rome . "
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FACTS

A Georgia Power used electrical transformers to genera
electricity

A After using transformers, GP inspected, tested for PCl
and discarded if unusable or contained PCBs at levels
50 ppm

A GP retained some transformers for reuse

A GP sold at auction transformers that could be repairec
and reused

BLANK ~ ROME w 43



FACTS

A GP generally drained oil from used transformers
o Except for thin sheen in transformers and on certain inne
parts

A GP left some transformers uncapped and exposed to
moisture before sale, which could damage inner parts

A Internally, GP called sales of used transformers
GaON) LILIAY3IE | YR GRAaLIRZALl
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FACTS

A Ward Transformer bought used transformers to
repair/resell

A Ward bought 101 transformers from GP at four auctions

A Some transformers included oil that had not been draine
or had residual oil with PCBs

A After reconditioning and rebuilding some, Ward resold a
transformers in working condition to third parties for prof

o None were sold for scrap
A PCBladen oil was discharged at Ward site

BLANK ~ ROME w 45



FACTS

’

A
A
A
A

A
A

A

Savannah Electric (merged with GP) replaced transformers witr
PCBs

Savannah sold 20 transformers at auction to Elec. Equip. Co. of
No transformers drained of oil containing PCBs

Transformers worked properly, were in good shape, and require
remanufacturing other than alteration of outdated voltage

EECNY shipped transformers to Ward site

Ward updated voltage configurations of certain transformers anc
sold all transformers for profit

PCBs were released at Ward site

siank I rome . 6



FACTS

’

A Consolidation Coal and Duke Energy Progress initiated cleanuf
Ward site under administrative settlement with U.S. EPA

A PCS Phosphate Co. joined remediation efforts per trust agreem
Consol and Progress sued GP, PCS, and others seeking contril

PCS counterclaimed and cragaimed against GP and others for
contribution

A Consol, Progress, and PCS contended GP arranged for dispos:
PCBs when it sold used transformers with oil containing PCBs t
Ward and should be subject to contribution

>

siank I rome . .



HOLDING

A TFANNYSR RAAUNROUGQa O2dzN
favor of GP because GP lacked requisite intent for
disposal

(Two judge majority; one judge dissenting)

siank I rome . s



REASONING

A Nodirect evidenceésGP intended to arrange for disposal
PCBs when it sold used transformers

o Sold transformers to generate revenue
o C- OO0 Dt OFffSR artsa 2 1
GRA&LIAlIT &aé AyadzFFAOASY

i Dt dzaSR USNX&a (2 NBTfSOUG
o Dt Qa 0(0SadAy3a 2F t/. tS@S
reflected efforts to comply with TSCA, not intent to

dispose

BLANK ~ ROME w 49



REASONING

A No circumstantial evidencef intent to dispose

A Factors fromPneumo Abex Corp. v. High Point, Thomasville and De
Railroad Cq 142 F.3d 769 (4th Cir. 1998) to determine whether par
arranged for disposal of hazardous substance or sold valuable pro

o (1) Intent of parties to contract as to whether materials would be
reused entirely or reclaimed and then reused

o (2) Value of materials
o (3) Usefulness of materials in condition sold

o (4) State of product at time of transfer (e.g., was hazardous mate
contained, or leaking or loose)

siank I rome . 5




REASONING

A No evidence GP or Ward intended for transformers to be
scrapped or sold for parts

0)
0)

GP sold used transformers for reuse

Ward intended to reuse transformers

A GP and Ward did not have agreement on how Ward woulc
handle PCRBontaining oil or parts

0)
0)

Dt KIR y2 (y2¢ftSRIS 2FkO02y iNEP
2 NRQa RSOAAAZ2Y y20 (02 NBdzaS

Dt AYUSYRSR (2 RA&LIRAS 2F 2Af
customers dictated how Ward processed and rebuilt transformer:

siank I rome . o



REASONING

A Used transformers had marketable commercial value

o GP sold transformers at competitive auctions for amounts in exce
of scrap value so they could be resold to third parties

o Ward profited from resale of transformers

A No evidence Ward paid less for transformers based on
presence or absence of PG@Bsfact that would have
suggested GP intended to get rid of waste when it sold

transformers

o Undrained transformers carried more value with oil andcoihted
parts because they could not function without them

siank I rome . -



REASONING

A Concentration of PCBs did not factor into usefulness ¢
transformers

o GP kept some transformers rather than sell but its decision
was not motivated by PCB content

siank I rome . o



REASONING

A Transformers were not in poor condition when sold
o Did not leak and generally were capped

A No evidence any transformers leaked or spilled during
sale transfer

A Transformers containing PCBs became hazardous on
when used by Ward

siank I rome . o



REASONING

A GP had no knowledge of spills by Ward
o Dt gAOK2dzi (1y2¢ftSR3IAS 2F 21}
transformers
Ahyté SOARSYOS NBY (y26f S
expertise concerning transformers and Pi@éen oil and
potential spills
o Insufficient evidence of specific intent

siank I rome . o



REASONING

A What about Savannah Electric (sold 20 used, but wor
transformers at auction)?

AdOCB8Il ftwad aldz NBSfeé& 2y
F3FAYyad NN YISNI £fAFOA

Savannah intended for transformers to be reused

Transformers retained significant value

Transformers were in useful condition

Transformers did not leak at time of sale

5
f A

© O O O
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DISSENT

A Intent = question of fact not suitable for summary judgment

A Reasonable finder of fact could infer that GP sold used transfor
not just for economic gain but to dispose of PCBs

0)

Some transformers were not useable or useful when sold by GF
to moisture, need to be rebuilt completely, and presence of oil th:
required draining

Dt Q4 NBFSNBYyOSa (2 GSN¥Xa aaoN
documents evidenced intent

GP sold transformers without minimum price or warranties

GP knew oil containing PCBs was present in transformers and it
to be released during repairs

siank I rome . -



POSIDECISION

A Consol and PCS filed petition for rehearing en banc
pursuant to Fed R. A. P. 35

A Court denied petition for rehearing en banc on April 1
2015, without opinion

siank I rome . o
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uipment (PCE/PERC)

siank I rome . o



FACTS

A Norge (subsidiary of Borg Warner) designed, installed, and sold

cleaning equipment to College Cleaners

o Machines and drainage system had water separators that released
wastewater into sewer and recycled PERC for future use

o Norge also sold PERC
A PERC was released into sewer through water separators

A Norge modified water separators to minimize loss of PERC
o PERC continued to escape and impacted College Cleaners and neighb
property
A Vine Street (purchaser of properties) initiated remediation and
sought portion of cleanup costs from Borg Warner

siank I rome . 0



HOLDING

AWSOSNESR RAAGNRAOG O2dzNI C
was not an arranger because it did not intend to
discharge PERC

siank I rome . o



&
Vine Street LLC v. Borg Warner,C@6oF.3d 312 (5th Cir. 2015)

REASONING

Ab2NBSQa (1y2¢fSRIAS tow/ ¢
and enter sewer system was insufficient

A Norge intended for water separators to recycle PERC

future use, not to dispose of it

o Norge designed its dry cleaning equipment such that Colle
Cleaners could reuse PERC

o Norge developed additional measures to reduce discharge
after learning water separators were not effective

o PERC was expensive

siank I rome . o
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Vine Street LLC v. Borg Warner,C@@6oF.3d 312 (5th Cir. 2015)
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REASONING

A Business relationship and transaction between Norge
FYR [/ 2ffS3S /1 §SIFYSNAR &GOS
operation of a dry cleaning busingsaot around the
RAaLlZalf 2F 6l aisSé
o No evidence Norge disguised disposal of PERC as leqit

transaction
U Purpose of transaction was to sell PERC/dry cleaning equipt

o PERC and equipment are unused, useful products nece
to operate dry cleaning business (useful product doctrine

siank I rome . o




A Scraps of carbonless copy paper, i.e., broke
(PCBs
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NCR Corp. v. George A. Whiting Papg6&6.3d 682 (7th Cir. 2014)

R SRS, > & W S 4

FACTS

A NCR produced and sold emulsion for carbontassy paper
o Emulsion used Aroclor 1242 as solvent, which contained PCBs
AtFLISNI YAfEda Ay NBOeOfAy3d odz
OF Nb2yfSaa O0O2LJe LJ LISNJ 06do0 NP
and recycled pulp to make paper
o Cheaper than producing from scratch

A PCBs dumped with wastewater into Lower Fox River in Wiscon:
NCR when making carbonless paper and by recyclers

A NCR remediated PCB contamination at Lower Fox River site an
sought contribution from recyclers
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NCR Corp. v. George A. Whiting Papg6&6.3d 682 (7th Cir. 2014)

R SRS, > & W S 4

FACTS

A For portions of Lower Fox River site, district court
allocated all responses costs to NCR and concluded |
was not entitled to contribution

A P.H. Glatfelter and WTM appealed arguing NCR shou
liable as an arranger based on sales of broke to recyc
68 b/ wQa O2NILIR2N)I UGS LINBRS

o CAYRAY3I | ROSNES G2 b/ w £2dz
contribution for costs at other portions of Lower Fox River ¢

siank I rome . o



NCR Corp. v. George A. Whiting Papg6&6.3d 682 (7th Cir. 2014)

N NS, > & T

HOLDING

Al TTANNSR RAAUNAROG O2dzNIT G
Appleton/NCR did not constitute an arranger under
CERCLA
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NCR Corp. v. George A. Whiting Papg6&6.3d 682 (7th Cir. 2014)

SRS, > & W S 4

REASONING

A Appleton did not sell containers of PCBs; it sold broke

o

Product that is not inherently dangerous and often does not have P(

Al LILIX S22y Qa LlzN1LJ32aS Ay asStftaiy
recover costs of production

0)
0)
0)
0)

Established, competitive market for broke

Appleton invested significant resources in recapturing broke
Appleton recorded broke as asset on balance sheet

Appleton would have disposed of broke differently if no market existe

A Broke had value to recyclers given cost to produce paper from scratck

o

Broke not anew product, butusefuland sold for more than token
amounts
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NCR Corp. v. George A. Whiting Papg6&6.3d 682 (7th Cir. 2014)
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REASONING

A Rejected argument that Appleton = arranger because it
Intended to discard broke with knowledge recyclers would
separate paper fibers in broke from PCBs and discharge F
In river

o Would extend arranger liability beyond its parameters

o Any entity that ever touches product would be liable, including
original producer of Aroclor who sold it to NCR knowing some

portion would be discarded

A Even selling with perfect knowledge buyer will dispose of
materials in future not enough to show intent

siank I rome . .




NCR Corp. v. George A. Whiting Papg6&6.3d 682 (7th Cir. 2014)

- k,_- N ‘\'. ~.W -

REASONING

A Appleton had no control over PCBs in broke once
recyclers obtained broke

o Recyclers free to sell it, get rid of it, bring it to a landfill, or dump
Into river
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City of Merced Redevelopment Agency v. Exxon Mxbilsqw714L JOGSA, 2015 U.S.
Dist. LEXIS 13549 (E.D. Cal. Feb. 4, 2015
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City of Merced Redevelopment Agency 'v. Exxon ,Mﬁbill(ﬁ&pﬁ?lél-LJOGSA, 2015 U.S.
Dist. LEXIS 13549 (E.D. Cal. Feb. 4, 2015

FACTS

A City of Merced RDA purchased two service stations kno
as R Street stations within Merced Redevelopment Proj
Area in California

A MTBEgasoline allegedly was released from USTs at sta
A RDA investigated and remediated contamination at stati

A RDA sought costs incurred in remediation from oil
companies who supplied or distributed MT-B&soline to R
Street stations under California Polanco Redevelopmen

siank I rome . .
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City of Merced Redevelopment Agency 'v. Exxon ,I\ﬂ&bill(il&m?lél—LJOGSA, 2015 U.S.
Dist. LEXIS 13549 (E.D. Cal. Feb. 4, 2015

FACTS
At2ftl yO2 1 O LINRPOYARSa I &
redevelopment agency for costs of remedial action
o AOWSALRYAaAAOES LI NIéeég¢ RSTFAYS
Section 25323.5 of California Health & Safety Code
o Section 25323.5 defines responsible parties as those desc
as covered persons undg&rl07(a) of CERCLA
A RDA argued oil companies were arrangers under CEF
because MTBHBasoline released from USTs constitute

~

ARAAALIZAalIfasgd 2F KI T I NR2dza
sank I Rome. -



City of Merced Redevelopment Agency v. Exxon NNibill@sq:714LJOGSA, 2015 U.S.

Dist. LEXIS 13549 (E.D. Cal. Feb. 4, 2015

HOLDING

A Summary judgment in favor of Defendants on Polance
Act claim because there was no evidence oil compani

Intended to dispose of MTBE throug

n sale of gasoline

to constitute arrangers under CERCLA

BLANK”ROMELLP
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City of Merced Redevelopment Agency 'v. Exxon ,I\ﬂ&bill(il&m?lél—LJOGSA, 2015 U.S.
Dist. LEXIS 13549 (E.D. Cal. Feb. 4, 2015

REASONING

AhAft O2YLI yASaQ LizN1I2asS ¢l a 02
o MTBEAIl a2t AyS Aa y20 agl a0aSé

A MTBE releases occurred as peripheral result of legitimate sale of
unused, useful product, i.e., MTHBB&soline

A Failure to warn purchasers at R Street stations about risks associa
with MTBE or proper storage techniques insufficient to support
Inference of intent under Ninth Circuit precedeffe@m Ente}

o To find otherwise would greatly expand scope of arranger liability
beyond parameters by imposing duty on manufacturers to instruct
customers on storage techniques

A No evidence sale of MTRfasoline was guise to dispose of MTBE

siank I rome . -




A Tailings from mining activities (various hazardou
substances)
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United States v. Fed. Res, G@rﬂ'a Supp 3d 979 (N.D. ldaho 2014

FACTS

A By contract with U.S. Defense Minerals Exploration
Administration, Funnell and Majer Mining conducted
lead-zinc mining operations at Conjecture site in ldahc
(on private and U.S. Forest Service lands)

Alff @g2N] 61 & LISNF2NXYSR 0

YR O2YyUNRT €

A' YAGSR {Gl1FdSa KFER GNRMIK
Ay aLlS ol g2 NJ Fa kot f NBlé
YR FROAAS wCgab 2y | ff
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United States v. Fed. Res, Goifp. Supp. 3d 979 (N.D. Idaho 2014

R = BEINOISG. S| p

FACTS

A When United States determined F&M had dug in
wrong direction, United States advised miners 1o c
In different direction

o Miners did not follow advice initially

A F&M constructed flotation mill to process ore and
produced tailings that were dumped in @re pond

A United States had actual knowledge of dumping

siank I rome . o
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United States v. Fed. Res, Goifp. Supp. 3d 979 (N.D. Idaho 2014

R O T L

FACTS
A Federal Uranium (now FRC) thereafter conducted mir
operations at Conjecture site

A Hazardous substances were released at Conjecture s
leading United States to perform remediation and see
to cleanup costs from FRC

A FRC asserted counterclaim contending United States
an arranger that should bear portion of cleanup costs

siank I rome . o



.Supp. 3d 979 (N.D. Idaho 2014

HOLDING

A Court granted summary in judgment in favor of Unitec
{01 GSa 2y Cw/ Qa 0O2dzy i SN
not take intentional steps to dispose of hazardous
substances as to constitute an arranger
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> K <)
- \
N

United States v. Fed. Res, Goifp. Supp. 3d 979 (N.D. Idaho 2014

R ( — SN T -

REASONING

A'YAUSR {0F0Sa RAR y2z20 02
o Suggested F&M dig in different direction, but F&M disregarde
o Did not control how tailings would be disposed and contract

LINE JARSR Cga KIR daaz2zfS RANB
A Fact that United States agreed with flotation mill that
F&M constructed insufficient to show United States
iIntended to dump hazardous substances
A'" VYAGSR {01G3SaQ 1y26ftSR3IS
site insufficient evidence of intent in these circumstans
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Lessons Learnel

A Boundaries of intent to prove arranger liabili
under CERCLA are imprecise

A Evaluating element of intent requires a fact
Intensive determination

A Intent can be difficult to prove
A Knowledge, without more, is insufficient

siank I rome . 0
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- Practice Pointer

S 4N '

A Perform thorough due diligence before acquiring anot
company
o Past practices and properties

A Treat sales and disposals differently

o Internal procedures and processes
o Vendors

_Ist used, but useful products as assets on balance st
f sale transaction not intended as disposal, avoid
anguage that could be interpreted as such

o 9E® aaON}LX 2NJ GRAA&LRAL T £
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- Practice Pointer

S 4N '

A If you are selling used product, adequately prepar
before sale

o Remove hazardous substances
o Ensure hazardous substances cannot be released

A Do not exercise control of products with hazardou
substances after sale

A If aware of spills by customers/distributors, take
steps to minimize possibility of future spills

siank I rome . »



Cfic Pointer

A If you sell noruseful products/waste, protect
yourself by contract

A Require customers/distributors to indemnify, defer
and hold you harmless from claims relating to
disposal of hazardous substances

A Ask to be added as additional insured in liability
Insurance policies

siank I rome . o
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Overview

. CERCLAA107 andA113 statutes of limitations

CERCLA response cost basics

History of CERCLAlimitations periods

Statutes of limitations fok1L07 cost recovery claims
Statutes of limitations fok113 contribution claims

Is the claim forAL07 cost recovery gkl 13 contribution?

nmoow»

Recent cases on each

1. Difficult and unresolved issues

lIl. Question and Answer Session

Ballard Spahr
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CERCLA Basics

A CERCLAA107(a) cost recovery claim:

- Elements of grima faciecase = 1) release, 2) from a facility, 3)
caused response costs, 4) consistent with NCP, and 5) defendants
are responsible parties und€di07 €.g.owner, operator, arranger)

A CERCLA A113(f)(1) contribution clairn

- Contribution from PRP potentially liable und&07
- During or after litigation unde&106 orA107

A CERCLAA113(f)(3)(B)

- Contribution right for a person who resolves some or all of its
liability

- In ajudicially or administratively approved settlement with EPA
or a State

Ballard Spahr
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History of CERCLA Limitations Periods

A Original Superfund Act had only ay&ar limit for making
claims against the Fund.112(d)

In early cases courts applied thig&ar limit to damages claims, or

held that there was no limit for such claims . . . and everything in
between.

A The 1986 Superfund Amendments and Reauthorization Act

( A SARA O A113(g) dneAB09 for different types of
actions.

SARA limitations periods and discovery rule were applied
prospectively only from October 17, 1986.

x Practice tipPre-SARA CERCLASoL cases are unreliable.

Ballard Spahr
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A 107 Cost RecoveBoL

A An initial action for cost recovery und@rl07 must
be brought:

3 years after completion ofmovalaction.A9613 (g)(2)(A)

6 years after initiation of physical eite construction ofemedial
action.A9613 (9)(2)(B)

If remedial action is initiated within 3 years of removal, then costs of
removal can be recovered in suit for costs of remedial a&i9613

(9)(2)(B)

If a declaratory judgment for future costs is entered in initial action, a
subsequent suit for additional costs must be commenced within 3 ye
of completion of original response actidd.

A Focus on type of cleanup

Ballard Spahr
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A 113 Contribution SoL

A UnderA113(g)(3) acontribution suit must be filed no more
than 3 years aftéhe date of:

1. Judgment for response costs

2. An administrative order fade minimussettlement undek9622(g)
3. An administrative order farost recovery settlement und&9622(h)
4. A judicially approved settlemennderA9622(H)

To

Focus on what was settled and how

To

CERCLA is silent orsoL for actions other than these four

- Does anySoL apply toA113 cases in the silent void?

Ballard Spahr

92



A107 Cost Recovery &t13 Contribution?

A A PRP can bring 4107 claim to recover costs voluntarily
Incurred to clean up a sitg.S. v. Atlantic Research Corp.,
551 U.S. 128 (2007)

- A113is not the exclusive cause of action

- Footnote 6: What about costs a party was compelled to incur under
a consent decree, after suitderA106 orA107?1d. at 139,n.6

A Appellate Courts have unanimously held that a PRP
compelled to incur costs under a consent decree or
administrative settlement is limited taAd.13 claim.

- Has a PRP resolved its liability for some or all of a response action?
- Avrising from common liability stemming fromAl07 action?

- If so, a claim for cost recovery und&07 isnotavailable.

Ballard Spahr
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A 113 Contribution Claim

A CERCLA A113(f)(1)- provides a right to contribution

from a person who is liable or potentially liable undkd7
during or after litigation undek106 orA107

A CERCLA A113(f)(3)(B)- provides a right to contribution

Ballard Spahr

for a person whoesolvedts liability to U.S. or a State

for some or all ol response action

In a judicially or administratively approved settlement

from a person not party to a settlement
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A107 orA113 Scenarios

A What action is available and which SoL applies when:

- A PRP voluntarilyreimbursesnother party for response costs?

- Costs are incurred aftedAO by EPA required the work?

- A settlement containsdisclaimerof liability, or a settlement is
conditionedupon future actions not yet completed?

- A settlement with &tatedoes not specify that it resolvVEERCLA
liability?

- T h eesponse actian ar i s®aelawm?n d e r

A Some of these scenarios were recently reviewed by courts

x Practice tip: carefully review the language of a settlement
agreement.

Ballard Spahr
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A113 ScenariasRecent Cases

Does the | anguage of the

1.ReviewofPre2 005 A0l d For mo AOC

A Bernsteinv. Bankert 733 F.3d 190 (7 Cir. 2013)i 2002 AOC with
disclaimerof liability and covenanbotto-s ue ( 1 CN S 0 )upon o n
work not completeddid ot fAr es ol v ALG3(N(3)(Bdkaiml |1 t

A NCR Corp., et al. v. George A. Whiting Paper Co., e78B, F.3d 682,
692 (7thCir. 2014 7 CNS in 2004 AOC took effect immediately upon
signing, and it was irrelevant that CNS was conditioned on performance
so AOC fr es ol Aé3contributiom Was bnily regneda n d

2.ReviewofPosP 005 A New For mo ASAOC

A Hobart Corp. et al. v. Waste Management of Ohio, Inc., eT38,F.3d
757 (6th Cir. 2014-- ASAOC resolved some of
triggeringAL13(f)(3)(B), but 3yr. SoL had run so dismissal was proper.

Ballard Spahr o



A 113f)(3)(B)Triggers

What type of liability must be resolved

A ConsolidatecEdison of New York, Inc. v. UGI Utilities, Inc.,
423 F.3d90 (2d Cir. 2005)

Ballard Spahr

Con Ed entered into a voluntary cleanup agreement with NY State

Court reasoned that Con EdOs ag
Aresponse actiono beespeaifceermt hat

Agreement 0s Areservation of rig
action under CERCLA if conditions were not met

Courtheldthat113(f) ( 3) ( B) fAcreate[s] a ¢c
liability for CERCLA claims, rather than some broader category of
legal claims, is resolvedo

Type of liability = CERCLA onl{2"d Circuit)
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A 113Recent Cases

What type of liability must be resolved

Trinity Industries, Inc. v. Chicago Bridge Kon Co.,735 F.3d

131 (3d Cir. 2013)

Ballard Spahr

Trinity entered into a consent order with PA DEP to perform response
actions pursuant to State law.

Court noted that PA statute nbe
and cost recovery/contribution provisions are virtually identical.

A CERCLA-specific requirement is absent in the textd7.
Remediation under the PA statute is essentially CERCLA remediation.

Court held thafi®l13(f)(3)(B) does not require that a party have settled
its liability under CERCLANn particulart o be el i gi bl e

Type of liability =CERCLA or State analog (3Kdircuit)
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A 113Recent Cases

What type of liability must be resolved?

A ASARCQLLC v. AtlanticRichfield,2014 WL6736924 D.
Mont. Aug. 26,2014)(Appeal to 9 Circuit pending).
Superfund Site added to NPL in 1984

1998consent decree with EPA undR€RA & Clean WateAct, that
made no explicit reference to CERCLA

Court noted that the t er raxclisive s p

Court held thaf\113(f)(3)B) gives rise to contribution claims for any
Aresponse actiono that falls wun
definitions of remove/ removal, remedy/ remedial action, respond/
responseA A01(23)i (25)

Type of liability = CERCLA or Statenalog (D. Mont.)(9 Cir.?)

Ballard Spahr
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A 113Recent Cases

What type of settlement is a triggering event?

A HobartCorp. et al. v. Waste Management of Ohio, Inc., et al.,
758 F.3d 757 (6th Cir. 2014

- ASAOC was &A122(a) settlement that did rfittwithin the 4
categories oA113(g(3) 1 the contribution limitations provision,

- But t he Court Aborrowedo t he mo

- Held that even if settlement is for removal action, a lawsuit to recover
costs is forA113 contribution.

- The ASAOQC effective date started tBel running, not completion of
removal undeA113(9(2).

A LWD PRP Group v. Alcan Corp., et 8015 WL 178449 (8
Cir. Jan. 14, 2015).

- Same analysis &$obart, and tolling agreements were not effective.
Ballard Spahr
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Removal Costs faéd 07 Claim

Removal o Agbelf28)ned i n

n
A Short term, temporary
A Can be a series of actions, including:

Monitoring, assessing, evaluating
Securing the site with fencing
Providing alternative water supplies.

A Can include the RFS process, with triggering event being

EPAOS | S S UanN s«U.S.0. bagsatr.lsuep. 1220@1D .
1995)PneumibexCorp. v Bessemer & Lake Er©B6RE, Supp. 12%8.D. VA

1996).
A Claimmust be filed within 3 yearsf completionof removal.

Ballard Spahr o1



