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Dog Bite Statistics
4.7 million people are bitten by dogs in the US yearly.
 800,000 people seek medical attention every year in
the US.
 1,000 people in a given day will go to the ER for a dog
bite in the US. Nonfatal Dog Bite- Related Injuries Treated in


Hospital Emergency Departments- United States, 2001 by
CDC, 2003.



Dog bites are the 5th highest reason children are treated in
emergency rooms.



Dog bites occur more frequently during the summer months,
on weekends and holidays.



There is an 80% chance that a biting dog is male.



70% of dog bites occur on the owner’s property.



65% of all bites take place while the animal is being fed,
played with, teased, abused, or separated from another
dog.



61% of all dog bites occur in or near the owner’s home
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A study published in 2010 showed there were 4
times as many dog bite-related ER visits and 3
times as many hospital stays in rural areas than in
urban areas. Emergency Department Visits and
Inpatient Stays Involving Dog Bites, 2008 by AHRQ, 2010.



Dog attack victims suffer over $1 billion in
monetary losses annually. JAMA reports this
estimate to be as high as $2 billion. Dog Bites
Recognized as Public Health Problem by R. Voelker,
JAMA, 1997.



A 2010 study showed that the average cost of a
dog bite-related hospital stay was $18,200, about
50% higher than average injury-related hospital
stay. Emergency Department Visits and Inpatient Stays
Involving Dog Bites, 2008 by AHRQ, 2010.



There are approximately 77.5 million dogs owned
in the US.



39% of US households own at least one dog.
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Financial Impact


Less than one percent of dog bite victims are compensated by liability
insurance, per the Insurance Information Institute.



Medical costs are being paid by health insurance and if a person does
not have health insurance, then the hospital and taxpayers foot the bill.



Many dog bite cases involve an emergency room or doctor visits initially,
but scar revision care is not frequently covered by health insurance.



In 2016, dog bite cases jumped 18% across the county, spurring more
than $600 million in claims- more than 1/3 of all homeowner liability
claims for 2016.



The Insurance Information Institute and State Farm Insurance said the
average claim dropped by about 10% to $33,230 in 2016.



California recorded the most dog bite claims last year with 1,934,
followed by Florida with 1,321 and New York with 1,042. Georgia came in
at No. 10 with 462 claims.



The Average cost per claim nationally has risen more than 70% from 2003
to 2016 due to the increased medical costs as well as the size of
settlements, judgements and jury awards given to plaintiffs.
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Nationally


Alabama covers those bitten on a dog owner’s
property or if a victim was chased off dog owner’s
property. Alabama Code 3-6-1



Tennessee is just the opposite, only protecting
those on public property.



Florida’s dog bite statue imposes strict liability
upon dog owners for a bite that causes injury to a
human being and it codifies that a child under 6
cannot understand provocation.



South Carolina’s dog bite statue makes a dog
owner strictly liable for damages suffered by a
person who is “bitten or otherwise attacked”.
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Types of Cases


Dog bite on owner’s property



Dog bite off property/unrestrained



Multiple Dog Attacking



Landlord Liability for Renter’s canine



Dog Caused injury but it wasn’t a bite
(jumping/running). See Green v. Wilson, 333 Ga.
App. 631 (2015) and Marshall v. Person, 176 Ga.
App. 542 (1985)-prior jumping puts owner on
notice.



Dog used as a weapon-intentional act (punitive)



Dog attacks victim’s property ( another person’s
pet in most cases)



Non bite injury- -client injured while escaping
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Legal Remedies & Theories


Dog Bite Statue



Premise Liability



Negligence Per Se



Negligence



Attractive Nuisance Doctrine



Negligent supervision/parent- (adult places
children in the vicinity of dogs and child gets hurt)



Nuisance



Intentional Tort- someone uses dog as a weapon
to harm another
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Location, Location, Location


It mattes where the dog attack happened



Some victims are afforded the strict liability
portion of a dog bite statue because the dog
owner violated a local ordinance by failing to
control their dog (leash law ordinance).



However, many jurisdictions (30% in Georgia) do
not have animal control ordinances pertaining to
“at large” animals.



Landlord-common areas
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Ownership


Who is considered the dog owner?



The owner is also one who harbors or keeps or is
control of the animal (house-sitter/ fostering = legal
responsibility).



An owner is responsible for dog bites while the dog
is in the care of pet sitter.



For example, pet sitter may allow the dog to be at
large or bring an aggressive dog into a day care
center.



Scenarios such as pet sitters, dog trainers, or dog
fostering, you may have a principal/agent
relationship and the principal liable for the actions
of the agent.
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“First Bite Free Rule” States


Under current Georgia law, for an injured person to recover in
a dog bite case, they must show not only that the dog had
vicious propensities, but that the owner knew or should have
known of those propensities, and that the injured person had
no such knowledge. "Although this traditionally has been
described as Georgia's 'first bite rule,' the rule does not literally
require a first bite. Instead, the true test of liability is the owner's
superior knowledge of his dog's temperament.” See Suppan
v. Griffin, 238 Ga. App. 404 (1999) and Custer v. Coward, 293
Ga. App. 316, 318-319 (2008).



If Plaintiff fails to demonstrate the owner had knowledge of
prior aggression by the dog, the result is summary judgment for
the Defendant dog owner.



Steagald v. Eason, 300 Ga 717 (2017)has expanded what
constitutes “knowledge of prior aggression” to include prior
incidents of “snapping”, “attempting to bite”, or “nicked
someone with its teeth”.



Growling and barking at people does not put the owner on
notice of a dogs propensity to attack people. See Suppan
and Custer.
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Proving careless management or
allowing the dog to go at liberty


Under O.C.G.A. § 51-2-7, The victim must prove
that
the
injury
resulted
from
careless
management or by allowing the animal to go at
liberty.



The use of the word “and” in the following
sentence of the statue compels this requirement:


“a person who owns or keeps a vicious or
dangerous animal of any kind and who, by careless
management or by allowing the animal to go at
liberty, causes injury to another person who does
not provoke the injury by his own act may be liable
in damages to the person so injured.”
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Careless management vs
allowing the dog to go at liberty


Careless management -keeping the dog tied to a
tree with a chain that extends to the curb,
allowing children to freely take the dog out to
play without a leash, entrusting the dog to an
incompetent caretaker, or other be negligent or
irresponsible acts.



Allowing the dog to go at liberty would include
letting it out without a leash, leaving an outer
door open so that the dog could run out if it
chose, or having a policy that the children could
take the dog out without a leash. (leash law
ordinance violation)
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General Negligence
General negligence is acting without due care, or
failing to do something that due care requires.
 It also can be defined as doing something
unreasonable, or failing to do something that reason
requires.
 A common example of negligence is allowing a dog
to run loose in a children’s day care center, allowing
a dog to run loose at a sleepover, chaining a dog to
a tree near a family gathering, and walking too many
dogs at once.
 A landlord can be held liable for negligence for
allowing a vicious dog to live on the landlord’s
premises after he became aware that the dog has a
history of biting people, but took no steps to remedy
the hazard on the property(biting dog), despite
having the opportunity and right to do so. (even so
the attack has to occur in a “common area”)


17

Landlord liability for dog bites


A landlord or landowner in Georgia is required to keep his
property safe for visitors to the extent established by two
key statues, one of which has been interpreted to make
him liable for dog bite injuries.



O.C.G.A. § 51-3-1 states:


“Where an owner or occupier of land, by express or implied
invitation, induces or leads others to come upon his premises
for any lawful purpose, he is liable in damages to such persons
for injuries caused by his failure to exercise ordinary care in
keeping the premises and approaches safe.”



This imposes liability for negligence in keeping just the
common areas of the premises safe, the “common areas”
being defined as those parts of the premises to which all
tenants and others are allowed access. Maloof v.
Blackmon, 105 Ga. App 207(1962).



In Lidster v. Jones 176 Ga. App. 392 (1985), O.C.G.A. § 51-31 was held to impose liability upon a landlord that 1. knew
a dog was dangerous and 2. the bite occurred in a
common area of the apartment building.

18



On the other hand, the landlord is not responsible
for unsafe conditions in those parts of the property
of which he has divested himself of control.



His duties toward visitors are limited to proper
construction and repair of the premises pursuant
to O.C.G.A.§ 44-7-14, which states:




“Having fully parted with possession and the right of
the possession, the landlord is not responsible to third
persons for damages resulting from the negligence
or illegal use of the premises by the tenant;
provided, however, the landlord is responsible for
damages arising from defective construction or from
damages arising from the failure to keep the
premises in repair.”

Younger v. Dunagan, 83 Ga App 554 (2012), holds
that a landlord is not responsible for a dog bite
occurring on his property even though the
landlord was aware of the hazard because the
tenant created the hazard.
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Defenses




A dog’s owner may not be legally responsible if
the injured person:


Provoked the injury from the dog



Assumed the risk of being injured by the dog



Was trespassing



Was breaking the law, or

A dog owner is not liable to a victim who was
engaged in the commission of a trespass or if the
victim was a criminal suspect, or if the dog was
engaged in performances of duties for an “on
duty” law enforcement officer or military
personnel.
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Provocation is the most common and effective
defense.



Some clearly provocative acts like hitting or
teasing a dog will provide a valid defense.



A child may pull a dog’s ear, hug a dog, or
accidently step on a dog’s tail, petting a dog
when it’s eating, going near its special territory, or
intervening in a dog fight can provoke a hostile
response.



This will need to be investigated during your case.
Dogs in strange surroundings are often nervous
and may bite out of fear if approached.
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Assumption of Risk-Did the
person know the risk of injury?









Someone who knowingly took the risk and was
injured cannot later hold the dog’s owner
responsible.
Groomers, pet sitters, veterinarians, or kennel
operators, for example, are generally presumed to
voluntarily take the risk of a dog bite.
The owners of a dog that bit a Georgia kennel
attendant were not held liable.
The court ruled that the attendant knew the risk-the
owners had told the kennel that the dog might bite,
and a sign on the dog’s cage said “will bite.” Lundy
v. Stuhr, 363 S.E.2d 343 (1987).
But, there are cases involving animal professionals
who were not warned about a particular dog’s
behavior and this defense did not apply.
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Legal Status-Was the Plaintiff a
trespasser?


In most states, dog owners are not liable to trespassers who are injured by a
dog. But the rules vary significantly from state to state- check your code.



A trespasser is someone who is not invited on the property. Property owners are
considered to have given an “implied invitation” to members of the public to
approach their door on common errands- for example, to try to sell you
something or ask directions.



In Georgia, the general rule that a property owner has no duty to a trespasser
except not to willfully or recklessly injure them applies equally to
both trespassing adult and children of tender years. Trammell v. Baird, 262 Ga.
124 (1992). Age or capacity, mental or physical, has no effect on a child’s legal
status as a trespasser. Wren v. Harrison, 165 Ga. App. 847 (1983)



The general rule is that a dog owner who could reasonably expect someone to
be on the property is probably going to be liable for any injury that person
suffers.



This rule is particularly important when it comes to children. There is a legal
responsibility either to prevent the child from coming on the property or to keep
the dog from injuring the child.



Attractive nuisance exception to trespasser - many states have refused to
extend the attractive nuisance doctrine to include either wild or companion
animals. See Hampton v. Hammons, 743 P.2d 1053, 1061-1062 (Okla. 1987)
(domestic animals are too common to arouse any special attractiveness to
children); Dykes v. Alexander, 411 S.W.2d 47, 49 (Ky. Ct. App. 1967) (not
everything attractive to a child is an attractive nuisance).
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Invitee v. Licensee


In Georgia, “an invitee is one who, by express or implied
invitation, has been induced or led to come upon premises for
any lawful purpose. He may be deemed an invitee if his
presence on the property is of mutual benefit to him and the
owner or occupier.



A licensee is one who is permitted, either expressly or
impliedly, to go on the premises of another, but merely for his
own interest, convenience, or gratification.” McGarity v. Hart
Electric Membership Corporation, 307 Ga. App. 739(2011).



“In deciding whether there is mutual benefit and a visitor is an
invitee, the determining question is whether the owner or
occupier of the premises will receive some benefit, real or
supposed, or has some interest in the purpose of the visit” Id. at
pg. 8.



“If the relationship was one of mutual interest to the parties,
the injured party was an invitee of the owner.”



Monetary consideration is not essential to invitee status. And
the fact that the parties were not actually in a contractual
relationship at the time of the incident does not preclude the
plaintiff from being an invitee.
24

4 Key Steps to Proving the Case
1. Establishing Liability & Ownership


In order to establish liability in a dog bite case you must
either prove that


(1) the dog owner was in violation of a leash law ordinance at
the time of the bite or



(2) the dog had vicious propensities, the owner knew or should
have known of those propensities, and that the injured person
had no such knowledge.



The first step in establishing liability is to obtain the animal
control report. The report may have witnesses listed.



If there are any witnesses listed, call and interview them and
take a recorded statement.



Next, call the 911 operations and request the CAD sheet.



Have client talk to neighbors and see if they have ever had
problems with the offending canine. Walk through the
neighborhood and knock on doors yourself.



Always go to the scene to photograph and document
where the attack occurred and always photograph your
client’s injuries .
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2. Eliminating Defenses-Trespass, Provocation/Assumption
of Risk & Location
 The common defenses you will encounter are
trespassing, provocation/ assumption of risk and
location.
 The first step to eliminating these defenses is to call the
defendant dog owner.


Record the call and ask: what happened: who is at
fault: what should my client have done differently: and
what could you have done differently? This will be your
first chance to evaluate the likability of the defendant.
This is also a chance to eliminate possible defenses.

During the phone call establish: 1. that your client was
on the property lawfully and was not trespassing; 2.
that the client was not teasing or provoking the dog;
and 3. determine exactly where the attack occurred.
If it occurred off property, remember you may have a
leash law ordinance violation.
 Always ask if anything like this ever happened before,
that is, has the dog ever tried to bite someone before.
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3. Obtaining Renter’s/Home-Owner’s Insurance


The last topic to cover in the phone call is to ask if they own or rent
their home. If they own the home, ask for their homeowner’s
insurance information. If the dog-owner is a renter, ask the
following:


if they have renters insurance;



the landlords name and phone number;



does the landlord know you have the dog;



does the landlord ever come over; and



is the landlord aware of prior bites, If yes, how?



Your next call should be to the landlord.



Call the landlord and ask:





how long has the dog owner been a renter;



are they aware the renter has a dog, if yes what kind of dog;



Establish more than one rental unit/renter on the property;



The attack occurred in an area that all the tenants use (common
area); and



are they aware the dog has tried to bite someone prior; and ask for
homeowner’s insurance information.

Once you have completed your investigation by telephone, mail
the dog owner and landowner letters with a form for them to fill
out their versions of what happened and the above mentioned
questions..
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4. Putting It All Together –Dog Bite Court



When a dog bite occurs the dog owner will be cited
for dog at large, attacks without provocation,
nuisance, aggressive dog or some combination
thereof. They will be given a court date when to
answer those charges. Why should the attorney go
to court with the client?



1. Meet and assess the dog owner as a witness;



2. Get prior animal history from the prosecutor;



3. An opportunity to work with the dog owner
and/or his lawyer to get a statement under oath;
and



4. If the defendant or his attorney are not
cooperative, you must have a court reporter take
down the trial. Dog bite courts generally do not
have court reporters.
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While in Court locate other witnesses and Animal
Control personnel. Get their names, addresses, phone
number, and email.



Court is intimidating for most people and you need to
be there to “hold your client’s hand”.



If the Defendant pleads guilty have your court
reporter make the transcript. If there is a trial you will
have testimony from the defendant and witnesses
that you can use in your case.



If there is a plea wait and get certified copies of the
citations and disposition sheet.



Dog bite Court may be the last chance to get
insurance information pre-suit.



Going to court on the animal control citations is a
must for the dog bite practitioner and I encourage
you to use this tactic to your client’s advantage to win
their case.
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Damages


Types of damages are :


Pain and mental suffering, permanent scarring,
temporary or permanent disability, lost wages, loss
of future earning capacity, loss of quality-of-life



medical expenses to treat the injury, cosmetic
services to improve the appearance of the injury,
psychological counseling, property damage, and
loss of income.



Watch out for statute of limitations on parents claim
(2 years in GA)

Versus

Statute of limitations for the child (2 years from date
of majority)
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Punitive Damages


Courts may award punitive damages in dog bite cases. In
Georgia O.C.G.A.§ 51-12-5.1 states:


Punitive damages may be awarded only in such tort actions in
which it is proven by clear and convincing evidence that the
defendant’s actions showed willful misconduct, malice, fraud,
wantonness, oppression, or that entire want of care which would
raise the presumption of conscious indifference to consequences.



Five dog bite cases that address the issue of punitive
damages. In Parsons v. Ponder, 161 Ga. App. 723 (1982).
Punitive damages award was upheld where the evidence
established that the defendant allowed a dog to roam free
despite previous biting incidents and orders to quarantine the
dog by the County Health Department.



However, in Powell v Ferreira, 198 Ga. App. 465 (1991) punitive
damages were not allowed despite a dog owner’s knowledge
of a previous bite when the defendant’s lack of control did not
show willful misconduct, wantonness, or that entire want of
care that would raise the presumption of conscious
indifference to the consequence, but amounted only to gross
negligence.
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Rowlette v Paul, 219 Ga. App. 597 (1995) a previous
dog biting incident was insufficient notice to the
defendant that the dog had a dangerous propensity
because in the previous incident the dog was
startled by defendant’s relative who was strangely
dressed and wearing a white dust mask and hat, not
only on the issue of punitive damages, but also on
the entire cause of action.
 In 2001, the Court in Johnston v Warendh, 252 Ga.
App. 674 (2001) affirmed the trial court’s grant of
partial summary judgement as to punitive damages.
 Finally, in 2003, the Court held in Phiel v. Boston, 262
Ga. App. 814, (2003) that the defendant was entitled
to a directed verdict on the issue of the plaintiff’s
claim for punitive damages because the plaintiff did
not introduce any evidence that the dog had ever
bitten anyone prior to the case or any evidence that
the defendant had knowledge of the dog’s
temperament that would have put him on notice
that the dog might bite someone.
 The evidence submitted to the Court on these issues
amounted only to aggressive or menacing behavior.
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Take pictures. A picture is worth a thousand words.
Investigate the location of the incident. Get a feel for
the scene.
Contact Animal Control and Law Enforcement and
have the matter investigated. Tactfully push to have
the dog taken into custody.
Make contact with witnesses. Memories and often
willingness fade quickly. Record statements.
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Clearly identify the owner of the dog. Over time
defendants will sometimes attempt to disclaim
ownership. Try and get a statement from the
defendant. Then ask to record the statement. You
want to come across as someone who “understands
that dogs will be dogs.”
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Was he or she aware of any vicious or dangerous
propensities?
Have there been past incidents?
Have there been past complaints?
Have people been injured in the past, even when the
dog was simply “playing”?
What did the owner do to prevent the attack?
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Obtain the dog’s entire history including the names of
veterinarians, kennels, previous owners, dog-sitters,
trainers if applicable, siblings and parents, and
breeders. Also obtain the addresses for all locations
where the owner and dog have lived, the dog’s
training history, the defendant’s past and present
ownership of other animals as well as their histories,
and what the dog at-issue is used for. This list
obviously is not inclusive.
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Roughly half the states follow common law
approaches to dog bite cases.
Under common law in many states—and arguably
attitudinally everywhere—dogs are considered
harmless unless it can be shown the animal has
“dangerous and vicious” propensities.
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§509, Restatement Second of Torts, comment f, states,
“The majority of dogs are harmless . . . the possession
of characteristics dangerous to mankind . . . is properly
regarded as abnormal for them.”



§518, Restatement Second of Torts, comment j, states,
“[T]here are certain domestic animals so unlikely to do
harm if left to themselves and so incapable of constant
control if the purpose for which it is proper to keep
them is to be satisfied, that they have traditionally been
permitted to run at large. This class includes dogs . . .
.”
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Black’s Law Dictionary defines a vicious animal as
“(1) an animal that has shown itself to be dangerous
to humans, (2) Loosely, one belonging to a breed or
species that is known or reputed to be dangerous.”
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1. Animal had “vicious or dangerous”
propensities abnormal to its class or breed,
2. The injury resulted from the animal’s “vicious
or dangerous” propensities, and
3. The animal’s owner or keeper knew or had
reason to know of these propensities but
failed to take reasonable care.
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Dog was a particular breed. (German Shepherd)
Dog was trained, and acted, as a watchdog.
Dog was kept chained, indicating owner knew of
animal’s dangerous propensities.
Dog weighed almost 100 pounds and stood close to
six feet on its hind legs.
Radoff v. Hunter, 323 P.2d 202 (California Court of
Appeals, 1958).
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Plaintiff was bitten on the lip by a Scottish Terrier
when she tried to pet him.
Court found that evidence introduced that the dog had
previously eaten owner’s pet Cockatiel was not
indicative that the dog had dangerous or vicious
propensities abnormal for its class.
Pfeffer v. Simon, No. 05-02-01130-CV, 2003 Tex.
App. Lexis 2495 (Texas Court of Appeals).
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Dog was kept muzzled. Russell v. Lepre, 470
N.Y.S.2d 430 (Supreme Court of New York, 1984).
Animal had been mistreated. Denil v. Coopersmith,
343 N.W.2d 136 (Wisconsin Court of Appeals, 1983).
Animal had a reputation for being bad-tempered.
Butts v. Houston, 86 S.E. 473 (Supreme Court of
Appeals, West Virginia, 1915).
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Owner had a “beware of dog” sign. Dargen v. King,
742 P.2d 72 (Court of Appeals of Oregon, 1987).
Animal was sick and thus irritable. Rickrode v.
Wistinghausen, 340 N.W.2d 83 (Michigan Court of
Appeals, 1983).
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Allows someone to prove scienter by demonstrating
the defendant had actual or constructive knowledge
of the dog’s “breed propensity.”
“Breed propensity” is an issue of fact for the jury.
Who qualifies as an expert for purposes of defining a
breed’s propensity? Veterinarian, behaviorist, kennel
worker, lay person with personal experience, or
someone else?
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One-Bite Rule—A dog can have one incident in
which it bites someone. The rule provides a liabilityshield for the owner the first time a dog bites
someone, but afterward it is considered that the
owner has been put on notice. Only about a halfdozen United States jurisdictions continue to use the
rule.
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Plaintiff is always going to want to argue for an
objective standard to be used regarding whether a
defendant’s failure to foresee a dog’s dangerousness
or viciousness was reasonable. Otherwise, you
almost always are going to be up against the
defendant’s argument that they had no reason in their
mind to suspect or foresee that their animal had the
potential for harm.
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Eg. Allowing an animal to harm someone.
You need to be careful asserting this because the
closer you get to alleging intentional behavior, the
closer you get to negating the coverage that many
insurance polices provide. Intentional acts are often
not covered.
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Plaintiff was attacked by the defendant’s three dogs
when she visited the defendant’s residence to drop off
beauty products ordered by the defendant. When the
front door opened the dogs pushed through and the
defendant did nothing to stop the attack, including
scolding the dogs.
Court remanded the case because there was an issue
of material fact as to whether defendant’s response
was negligent and, if so, to what extent.
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Not seen that often in dog-bite cases because the
focus typically is on the animal’s propensities and the
owner’s alleged negligence.
Court found attack was an “activity” rather than a
“dangerous condition,” thus not triggering premises
liability. Boots ex rel. Boots v. Winters, 179 P.3d 352
(Idaho Court of Appeals, 2008).
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Patron of business injured while lawfully on business
property was allowed to argue premises liability.
(Hartford Casualty Ins. v. Litchfield Mutual Fire Ins.,
274 Conn. 457 (2005); Burke v. Fischer, 182 S.W.2d
638 (Ky. 1944)).
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Strict liability traditionally applied when farm
animals got loose.
Even in jurisdictions that purportedly follow a “strict
liability” standard, the reality is many also examine
foreseeability and negligence.
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“If a dog bites a person, without provocation while
the person is on public property, or lawfully on
private property, including the property of the owner
of the dog, the owner of the dog shall be liable for
any damages suffered by the person bitten, regardless
of the former viciousness of the dog or the owner’s
knowledge of such viciousness.”
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Court held that the strict liability statute affixing
liability when a dog “attacks or injures” applied in
case where running Springer Spaniel bumped into
plaintiff, causing him to fall and injure himself. Boitz
v. Preblich, 405 N.W. 2d 907 (Minn. Ct. App. 1987).
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A dog bit a horse who in turn threw its rider.
Court found the owner not liable under strict liability
statute that held owners liable when dog bites or
injures “any person.”
Dog bit the horse, not the person.
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Jehovah Witnesses were canvassing a neighborhood. As
they walked up the driveway of a residence, a chained pit
bull pushed one of the Jehovah Witnesses to the ground
and she broke her hip.
Plaintiff was allowed to bring out that pit bulls were
historically bred for aggression and that the dog-at-issue
weighed upwards of 70 pounds and had a tendency to
jump on people.
Jury found pit bull was not abnormally dangerous.
Court found the jury should have been instructed on the
standard of negligence and ordinary care related to the
manner in which the pit bull was, or was not, restrained in
the yard.
58

Court found that doctrine of election of remedies
allows simultaneous pursuit of both common law and
statutory causes-of-action because the statutory and
common law remedies were not repugnant or
inconsistent with each other. Beckett Et. Al., v.
Warren Et. Al., 124 Ohio St.3d 256 (2010).
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Generally designed to address situations involving children.
It is argued that there was something dangerous that had
features that attracted a child.
Typically a difficult case to make when the issue is an
animal. What makes one animal more “attractive” than
another?
However, if you can find something else about the premises
that was “attractive” and argue that brought the child onto
the premises where in turn the child was attacked, then you
have a stronger argument that there is an “attractive
nuisance” element to your dog-bite case.
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Must establish that the law-at-issue was designed
specifically to prevent dog bites.
It has been held that leash laws are intended to
prevent dog bites. (Eg. See Miller v. Hurst, 448 A.2d
614 (Pennsylvania Superior Court, 1982).
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Court found the defendant not liable in negligence or
negligence per se. The negligence per se claim was based on
violation of an ordinance that dogs could not be loose off of
the property where they reside between the hours of 6:00 p.m.
and 6:00 a.m. Dogs had been running off of the property
while playing, although the incident-at-issue occurred on the
owner’s property.
Dogs were Irish Setters and playing. Defendant could not have
foreseen the potential danger that the dogs would run into a
stationary object—a lady—and knock her over, breaking her
hip. Dogs had no history of running into stationary objects.
Furthermore, the court said, the plaintiff had seen the dogs
playing and still walked on to the property.
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Courts generally do not hold third-party property
owners responsible, especially if they do not know
the dog is present or dangerous.
Absentee landlord held not liable. Batra v. Clark,
110 S.W.3d 126 (Tex. Ct. App. 2003).
Owner of property where tenant’s dog exceeded
lease’s size restrictions held not liable. Braun v. York
Property, Inc. 583 N.W.2d 503 (Mich. Ct. App.
2003).
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Court held that even if the dog-at-issue was vicious,
which the court found the plaintiff had failed to
establish, there was no evidence landlord was aware
of dog’s propensities. Carter v. Metro North
Associates, 680 N.Y.S.2d 239 (App. Div. 1998).
Landlord could not be held liable even if he knew of
animal’s vicious propensities, could have foreseen the
injury, and failed to terminate the tenant’s month-tomonth lease. Mitchell v. Bazzle, 404 SE 2d. 910
(South Carolina Court of Appeals, 1991).
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In North Carolina a landlord can be held liable. In
this case the landlord did not remove dogs who had
committed two attacks prior to the attack-at-issue.
Holcomb v. Colonial Associates LLC, 597 SE 2d 710
(N.C. 2004).
Florida also imposes a duty on landlords to protect
tenants from known vicious dogs. Ramirez v. M.L.
Management Co., 920 So.2d 36 (Florida Court of
Appeals, 2006).
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Mother let acquaintance of her daughter reside at
mother’s residence with his two dogs.
Four months later the dogs bit a passerby.
Wisconsin statute defined owner as one who “owns,
harbors, or keeps the dog.”
Court found mother strictly liable as statutory owner.
She had harbored the two dogs for four months at
time of incident. Pawlowski v. American Family
Mutual Ins. Co., 777 N.W.2d 799 (2009).
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A child was mauled by a Lab/Rottweiler mix.
The dog belonged to the adult son of the owner of the house
where the incident took place. The son was renting the house
from his father on a month-to-month tenancy.
Question was whether the dad was a “harborer” because he
had possession and control of the premises and allowed the
dog to remain.
Court found the father could be held liable because the father
and son lived on contiguous properties, the son worked for the
father on the premises where he lived, there was no written
lease, and the father acknowledged in a deposition that he had
the power to have his son remove the dog.
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Court found no precedent or support for the
proposition that propensities of certain dogs related
by blood or breed create an obligation for a person to
provide such information to someone whom that
person is transferring control of a dog. Mieloch v.
Country Mutual Insurance Company, 628 N.W.2d
439 (Wis. Ct. App. 2001).
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Real estate agent was aware the owner of a house had two
dogs but the agent never had witnessed dangerous behavior
by the dogs. When the agent listed the house she indicated
the owners had dogs.
Another agent was showing the house and did not indicate
the presence of the dogs, who bit some prospective buyers.
The court granted summary judgment to both agents and
their agency because it was highly questionable they were
“occupiers” of the home and, furthermore, they did not
know the dogs were dangerous.
Gibson v. Rezvanpour, 601 S.E.2d 848 (Court of Appeals of
Georgia, 2004).
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Homeowners—In 2005, 15% of money paid out on
homeowners’ policies involved dog bites. (Insurance
Information Institute).
Renters
Umbrella
Automobile
Business
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Insured’s adult son was housesitting and his dog bit a
passerby. The court ruled that just because the son was “at”
the home did not mean he “lived” in the home for purposes of
homeowner’s coverage. Felton v. Nationwide Fire Insurance
Co., 839 N.E.2d 34 (Ohio Court of Appeals, 2005).
Daughter was living in her mother’s second home when the
daughter’s dog bit a visitor at that residence. Kentucky Court
of Appeals ruled the daughter was not covered under the
mother’s homeowner’s policy because the daughter did not
live with the mother. Grimes v. Smith, No. 2004-CA-001756MR (2005). Unpublished.
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Federal District Court upheld a non-licensed dog
exclusion in homeowner’s policy because dog’s
license and vaccinations had expired. Nationwide
Mutual Fire Insurance Co. v. Creech, 431 F.Supp. 2d
710 (E.D. Kentucky, 2006).
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Insured transported dog in back seat of car. A passenger
entered the front seat and the dog lunged forward and bit
her. Insured had homeowner’s and automobile policy.
Homeowner’s insurance company filed a declaratory
judgment seeking a ruling that the auto insurance policy
covered the incident.
Court found there must be a causal connection between the
vehicle itself or its permanent attachments and the dog to
render injury “arising out of” the ownership, maintenance,
or use of the vehicle. Farmers v. Allied Property and
Casualty, 253 Neb. 177 (1997).
75





Plaintiff was bitten by dog while walking around the
back of a pickup.
The court ruled that the auto insurance should cover the
injury because the incident occurred while the dog was
in the open rear deck of the pickup truck because the
truck was transporting the dog. Moreover, the court
reasoned the incident was facilitated by the height and
open design of the deck.
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More and more insurance companies are refusing
to issue policies to homeowners who own certain
breeds.
Examples of breeds that have drawn scrutiny or
been excluded include, among others, Pit Bulls,
Dobermans, Rottweilers, Chow Chows, German
Shepherds, and Bulldogs.
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Look near fence lines for signs the dog raced back
and forth as people or other animals passed by. Look
for bite marks on the fence. Was the fence of
adequate height?
Look inside the house for signs of damage and
aggression by the dog as well as signs of how the dog
was cared for and treated.
Attempt to have dog examined—on film—by a
behaviorist of your choosing.
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Veterinarian
Kennel
Neighbors
Mailman
Breeder
Animal’s behaviorist, if one has been used
Former owners of dog
Babysitter
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Pet sitter
Gardeners
Utility workers
Homeowner’s association
Domestic help
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Insurance company documents pertaining to any
previous incidents involving the owner or the dog.
Veterinarian records including hand-written notes.
Hand-written notes often times are the only place you
will find notations regarding problems the veterinary
staff had with the dog or caution they felt should be
taken with the dog.
Court records
Kennel records
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Be specific as possible while at the same time leaving the door
as wide open as possible. Agencies like to cite lack of
specificity as a reason for not providing documents. On the
other hand, they also like to look at the request as narrowly as
possible so as to rule out providing certain documents.
Obtain Animal Control and Police records including records
relating to any quarantining of the animal. Start early.
Agencies like to stall when they do not want to provide the
information and know you are under a time constraint.
Agencies also are often worried they will become defendants.
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If you disagree with the results of the investigation,
get personnel records of the officers-at-issue, records
related to past investigations conducted by both the
officer and the agency that involved similar incidents,
and agency manuals and procedures for conducting
investigations.
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Loss of consortium
Lost wages
Loss of future earning capacity
Present and future pain and suffering
Mental health—present and future
Physical damages
Permanent scarring and/or disfigurement
Impact on future social possibilities including
marriage
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Current and future medical costs
Life care
Punitive damages
Loss of enjoyment of life
Post Traumatic Stress Disorder
Damage to spouse and family
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One study has indicated that jury verdicts are on
average 24% higher than settlement amounts in
animal injury cases.
(Personal Injury Verdict Reviews, March, 3,
1997).
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Use pictures. Blow up a couple big ones. Get a
“Before” and “After” picture and, once they are
introduced, leave them up the entire trial.
If you can afford it, prepare a video reconstruction.
An image of a dog ravaging your client, combined
with “Before” and “After” pictures, will have lasting
impact.
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Can be expensive, especially in relation to the average
payout in a dog-bite case.
Often times experts are going to be testifying as to “what
was the animal thinking?” Dangerous territory in which
to expend substantial resources unless you have a very
credible and convincing expert.
“Experts” in animal behavior are many times going to be
up against the trier-of-facts’s own ideas of what makes an
animal tick. And who can refute whom? Ultimately no
one knows what goes on inside an animal’s head.
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Make sure you do not put a witness on the stand who
evinces a distaste for dogs in general. You already
will have a hard time keeping your victim from
coming across as someone who dislikes or thinks
poorly of dogs. Percentages indicate there will be
dog lovers on your jury. They need to see the dog-atissue in your case as a very isolated example.
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You are looking for people who probably have had
bad experiences with dogs.
Delivery people.
Law enforcement.
Many veterinarians and their employees.
Cat owners.
Some older people become more wary of dogs.
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Usually requires a showing that the plaintiff had
knowledge of the potential danger and voluntarily
exposed himself to the risk.
Typically not applicable in dog-bite cases.
However, it has been applied in cases involving
veterinary workers, kennel employees, and behaviormodification specialists. (Priebe v. Nelson, 39 Cal.
4th 1112 (2006).
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There are very few jurisdictions that follow the
contributory negligence rule. (ie. Plaintiff gets
nothing if they contributed in any way to damages.)
Vast majority follow the comparative model, which
apportions fault.
This leaves the door open to all kinds of creative
arguments by the defense because we only can
speculate in most cases as to what incited a dog to
attack and, furthermore, how aware the owner was of
the dog’s dangerous propensities.
99

In a case involving a wife who was bitten by a police
dogs while her husband was being arrested, the court
found the police department had immunity and that
the police dogs were protected by vicarious liability.
Hyatt v. Anoka Police Department, 700 N.W.2d 502
(Minnesota Court of Appeals, 2005).
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Citizen has a right to a warning before police release
a bite-and-hold trained animal. Kuha v. City of
Minnetonka, 365 F.3d 590 (8th Cir. 2003).
Innocent man sleeping in backyard of stepson’s home
was attacked by police dog and beaten by the police.
Jury found for plaintiff on issue of unlawful seizure
and awarded $750,000. Rogers v. City of Kennewick,
2007 WL 2055038 (E.D. Wash. July 13, 2007).

101

Saucier v. Katz, 533 U.S. 194 (2001). Two-part test
for determining if a public official is entitled to
qualified immunity.
(1) Court must ask whether “the facts alleged show
the official’s conduct violated a constitutional right.”
(2) If so, Court must determine if the constitutional
right was “clearly established.”
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Police serving a search warrant on a Hells Angels’
clubhouse decided to preemptively kill three pit bulls
on the premises. Very gruesome details.
Court held that the shooting of the dogs was an
unreasonable seizure.
Court ruled the 4th Amendment was also violated by
the manner in which the search warrant was
executed. The police had a week to plan how they
were going to deal with the pit bulls.
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Plaintiff was severely injured by two dogs who escaped their
enclosure.
In the nine months prior to the attack, five complaints had been
lodged with police and animal control about the dogs attacking or
biting people as well as killing a neighbor’s cat.
Each time the police or animal control investigated they declined to
impound the dogs even though a local ordinance required
impoundment of dogs found running at large.
Court reversed judgment in favor of the plaintiff, equating animal
control officers with police officers and then relying on Florida
precedent that provides that government is not liable for a police
officer’s discretionary decision not to make an arrest.
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In certain states, such as Washington, a negligent
parent is immune from liability unless the parent was
acting outside their official parental capacity or their
conduct was willful and wanton.
Very fact-intensive inquiry.
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Plaintiff provoked the dog.
Plaintiff was trespassing.
Argument that a dog who is playing and causes an
injury is not an example of a vicious or dangerous
dog as envisioned by common law or statute.
Animal’s breed does not automatically qualify dog as
dangerous or vicious. People can get very emotional
over this issue.
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What Jurors Think

107





Americans believe, by the margin of 73 percent to 23
percent, that dogs are better pets than cats, even though
another poll found that 42 percent of those surveyed
had been bitten by a dog.
Americans consider themselves “dog persons” rather
than “cat persons” by a margin of 70 percent to 20
percent.
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Focus on dog’s poor training or care, not on the
argument that the dog is/was inherently bad
This is the same type of argument that pit bull
supporters use in support of pit bulls, and it has been
quite effective. “Don’t blame the dog, blame the
owner.”
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Forty-nine percent of dog owners believe their dog is
capable of inflicting serious harm if provoked
However, 74 percent of the same owners are “not
worried at all” about it happening
This poll also was conducted right after a very
publicly-noted fatal dog attack
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Pet ownership declines with age
Fear of dogs increases
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Questions You Never
Thought to Ask
Potential Jurors
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Those who have formed a strong opinion against breed
specific legislation are strong dog proponents
For them almost all fault lies with an owner
Supporters of breed specific legislation are jurors you
want
Also provides opportunity to plant seed regarding
inherently dangerous dogs
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Support for breed specific legislation also breaks down
by age
Sixty-four percent of those over 70 in one poll
supported breed bans, while only 19 percent of those
between 18-29 supported breed bans
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A juror who supports legal personhood is almost
invariably a juror on the cutting edge of animal issues
who also strongly supports animal rights.
To supporters of legal personhood, animals are, overall,
victims of human actions. Thus the need for legal
personhood.
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Tightly held opinions
Activist
Willing to expound at length on their
beliefs so as to propagate their viewpoint
May resent speakers more formally trained in subjects
for which a rescuer also has knowledge or an opinion
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Photographs and
Effective Exhibits
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Use graphic pictures and keep them in front of the trierof-fact
Before and after pictures
Chips away at “man’s best friend” without directly
addressing the axiom
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How was the animal kept?
Bite marks
Property destruction
Beware of Dog signs

119




Can be done without expending substantial resources
Can be quite jarring if done well

120







Having a behaviorist examine the dog is always a
good idea if resources allow it
Can provide the trier-of-fact with a snapshot of the
dog’s aggressive tendencies
Make sure your video shows what you want it to
before you put it in front of a trier-of-fact
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Direct and Cross
Examination
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Get to them early
Can be key witnesses
Get the statement memorialized
Over time, neighbors have second thoughts
Get the neighbors emotionally invested
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Hearsay issues
Children become afraid
Too young
Leading questions
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Expert Testimony
About Dog Breed
Characteristics
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Lots of “animal experts” these days
Many are pursuing an animal rights agenda
Often allowed to use human behavior as a baseline to
explain animal behavior. This allows them to twist a
set of facts about an animal into meaning just about
anything depending upon which human characteristics
they decide to use as points of comparison
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Overwhelmingly, a trier-of-fact will have no
substantive knowledge regarding what makes an animal
tick
Your main task may be to limit the testimony of certain
experts
However, this all cuts both ways
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Typically very credible, both as honest, caring
individuals, and as animal experts in many respects
Veterinarians are difficult to break down on the stand.
Arguably more difficult than the majority of human
doctors
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Ultimately, general breed characteristics are only going
to be relevant to a point.
Key is how the purported characteristics of the breed
intersect with both the behavior of the owner and the
dog-at-issue’s specific behavior
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Average hospital cost $18,200
One-third of homeowners’ claims involve dog bites
Average amount paid out was $29,752, which is an
increase of 55.3 percent from 2003
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Present and future pain and suffering
Permanent physical limitations
Scarring and disfigurement
Present and future psychological issues
Post traumatic stress disorder
Impact on social possibilities, including marriage
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Punitive damages
Loss of enjoyment of life
Damages to family, including loss of consortium
Loss of income
Loss of quality of life
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Children’s pain threshold versus adults’ pain threshold
Psychological pain
Parents’ anguish
Victims’ humiliation
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Positioning of scarring
Future impact of scarring—social, economic, and
employment
Age of victim—how long is he going to have to endure
the disfigurement?

134







Victim and those associated with the victim
Nightmares
Depression
Anxiety
Fear
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Lost career
May not always be immediately apparent
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Reckless or malicious
Did the owner know about the dog’s dangerous
propensities?
Defendant’s attitude
What will be the effect of punitive damages?
Look at defendant’s finances—willful conduct can
negate coverage
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The only limit is your imagination.
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Parents’ loss
Victim may be, at least on one level, capable of sexual
relations yet feel unattractive as a result of scarring or
disfigurement. This may have the de facto
psychological effect of rendering her disinterested in,
or fearful of, sexual relations.
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Emotional damages
Intrinsic value
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Tough, but the money is there. These are the types of
dog bites cases that, when successful, can involve large
damage awards.

141







Bitten by brother’s dog on face, neck, and head
Permanent scarring
Nightmares and flashbacks
Loss of relationship with brother
Received $124,336 in arbitration
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Pit bull attack
Only released hold after being hit with a shovel
Exposed nerve, bone, and muscle, and shattered her
tibial shaft
Shock
Residual nerve damage, swelling, and scarring, and
required use of cane at times
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Post-traumatic stress and depression
Unemployed social worker, but estimated lost wages of
between $60,000 and $80,000
Prior to jury selection, insurance company settled for
$495,000 on a policy with a $500,000 cap
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Nine-year-old girl lost tip of her middle finger in her
non-dominant hand, and received bites to her face and
arm
Numerous stitches and severe scarring
Emotional distress and sleep disorder
Defendant essentially claimed it was the victim’s fault
Prior to trial on damages, the defendants’ insurance
carrier settled for $250,000
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Lead guitarist in rock band was bitten on his nose at
girlfriend’s residence
Permanent disfigurement to his nose and damage to the
upper lip which affected his speech
Dog had previously bitten another dog and the
defendant had not warned boyfriend
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Claimed $5,000 in medical plus pain and suffering
Case was settled in mediation for $370,000
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Landscaper attacked by five “free roaming” German
shepherds at the defendant’s home
Wound to right thigh had to remain open to allow dog
saliva to drain out
Hospitalized for two days and missed four weeks of
work
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Scarring that would purportedly cost $15,000 to
minimize, as well as $26,000 in medical expenses
Case was settled pre-suit for $250,000
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Eating establishment allowed dogs
Lady petted a leashed, 110-pound Weimaraner
Dog rose up and attacked
Thirty stitches to face and ear
Hospital stay of two weeks
Three weeks of recovery at home
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Medical bills of $45,500 plus $500 for medications and
ointments
Lost wages of $3,500
Requested $250,000 for pain and suffering
Owner of dog filed for bankruptcy
Owner of café became, effectively, the defendant
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Café owner claimed victim had assumed responsibility
by continuing to eat at the establishment and not raising
any complaints prior to the incident about dogs, as per
custom, being present at the establishment
Café owner claimed no incidents or complaints from
anyone in previous 12 years and that, as a result, attack
was not foreseeable
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Court awarded $49,500 for medical costs and lost
wages
Court awarded $100,000 for pain and suffering
Court dismissed assumption of risk argument because it
would give dog owners a blank check
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General damages award reduced by appeals court from
$40,000 to $15,000 based on trial court’s statement that
three puncture wounds were “not as significant as [the
plaintiff] would have us believe” and that if the plaintiff
had not pointed out the wounds, “the court would not
have been concerned that they were disfiguring in any
way.”
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Much latitude to emphasize the traumatic effects of
being mauled by an animal, as well as the effects of the
incident going forward, but you cannot turn a small
wound into something it is not
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