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Federal Laws “Affecting” Local Land
Use
 Limited Federal Jurisdiction/Special Purpose
– Commerce Clause
– Spending Power
– Taxing Power

 General Local Jurisdiction
– Home Rule
– State Authorization

 Multiple layers of approvals
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NEPA and Local Land-Use Law
Planning for Two Layers of Review for Major Development Projects
December 19, 2012

T. Neal McAliley

NEPA Fundamentals
 National Environmental Policy Act of 1970
 Basic Mandate of NEPA
 Federal agencies must prepare detailed statements of environmental impacts for all
proposed Federal actions significantly affecting the human environment
 NEPA is procedural: it only requires that agencies analyze the potential
environmental impacts, not act upon the information
 NEPA documents must be prepared prior to agency making final

decision on a proposal
 Agency compliance with NEPA is reviewable in federal court
 Standard of review: whether the agency was “arbitrary and capricious” in its NEPA

compliance
 Courts often remand agency actions for further NEPA compliance
 Plaintiffs have won ~40% of NEPA challenges in recent years

White & Case
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When does NEPA apply?
 NEPA is triggered whenever a proposed major federal action

“significantly affects the quality of the human environment.”
 42 U.S.C. § 4332(2)(C)

 Any type of federal action or approval can trigger NEPA
 Federal permits (e.g., U.S. Army Corps of Engineers wetland permits)
 Federal funding decisions (e.g., HUD grants for affordable housing)
 Approvals/authorizations to use federal land (e.g., transportation corridors, developments on military

installations)
 Federal agency projects (e.g., water projects)
 Proposals for legislation or proposed regulations

White & Case
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Types of NEPA Documents
 Three Primary Types of NEPA Documents
 Environmental Impact Statement (EIS) for actions with significant impacts
 Environmental Assessment (EA) and Finding of No Significant Impact (FONSI) for
actions with no significant impacts
 Categorical Exclusions for types of actions that agencies know have no significant
impacts
 Type of Analysis Has Significant Effects on Agency and Project

Applicants
 Typical Time to Complete NEPA Document
 EIS: 3-5 years
 EA: 6-18 months
 Typical Length of NEPA Document
 EIS: 200-2000+ pages (including appendices)
 EA: 50-220 pages
 Typical Cost for NEPA Document
 EIS: $200,000 - $2 million
 EA: $50-200,000

White & Case
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NEPA Requires Agencies to Measure Impacts.
 NEPA document must analyze impacts that are:
 Reasonably foreseeable

 Proximately caused by the proposed federal action
 Types of impacts to be analyzed:
 Direct impacts
 Effects which are caused by the action and occur at the same time and place
 Indirect impacts

 Effects which are caused by the action and are later in time or further removed in distance
 Cumulative impacts
 Impacts which result from the incremental effect of the action when added to other past,

present, or future reasonably foreseeable future actions
 Fact that local or state governments have separately studied issues does not necessarily
mean that NEPA is satisfied
 Local land use approvals do not override the need for federal agencies to conduct independent
NEPA analyses
 Federal law does not incorporate state or local analysis
 Some states may allow federal NEPA analysis to satisfy state or local requirements

White & Case
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Trends Regarding NEPA’s Effect on Land
Development Projects
 New urban development is increasingly in areas more subject to federal agency approval
 Long-term trend for new urban development to occur on periphery of cities or on marginal lands within

cities
 Increased likelihood that wetland, endangered species, or federal land approvals will be needed
 Time and length necessary for NEPA documents is increasing over the long term
 Time necessary to complete an EIS has increased from 1 to 3-6 years since 1981
 Average length of an EA has increased from 10-30 pages to 50-200+ pages since 1981
 Agencies are implementing NEPA strategies to streamline process for high profile projects
 Expedited NEPA for 2008 Stimulus Projects
 Programmatic EIS’s for solar energy zones and offshore wind farms
 Some courts have tightened the standard of review for NEPA claims
 NEPA plaintiffs still win approximately 40% of their cases

White & Case
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Case Study: Cypress Creek Town Center.
 Developers planned major

regional mall by I-75 north of
Tampa.
 Plan included retail shops, a hotel,

banks, restaurants, a movie
theater, offices, and multi-family
housing.
 Located on 502 acres of land—
which included 155 acres of
wetlands.
 Southern boundary stopped at
Cypress Creek, a tributary to
Hillsborough River, Tampa’s
source of drinking water.
White & Case
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Sierra Club Sues Over Agency Action
 State and local agencies approved project
 Project opponents filed challenges to state and local approvals, and lost
 US Army Corps of Engineers wetland permit also was required
 Agency conducted an Environmental Assessment (“EA”) and issued a
Finding of No Significant Impact (“FONSI”)

 Sierra Club challenged the Corps permit in federal district

court.
 Sierra Club choose venue in District of Columbia rather than Middle District

of Florida, Tampa Division.
 Tactic moved case out of 11th Circuit for appeal and away from local
federal judges who have fewer NEPA cases than DC Circuit judges.
 Developer had to intervene; defendant was Army Corps
White & Case
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District Court Reverses Agency FONSI Decision
 U.S. District Judge found that agency took a “hard look” at

environmental consequences.
 But, court found that agency failed to make a “convincing case”
that the project would not have a significant environmental impact.
It found that an EIS should have been done because of:
 The project’s location near and on top of sensitive wetlands
 The project’s cumulative impacts
 The project’s impact on Wood Stork and Indigo Snake
 Threatened violations of environmental laws caused by past illegal

discharges of muddy water into wetlands

White & Case
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D.C. Circuit Overturns Sierra Club v. Van Antwerp
 D.C. Circuit overturned lower court and upheld most of agency’s

FONSI decision:
 Wetlands were not unique and extensive mitigation plan preserved

substantial acres of substitute wetlands.
 Agency adequately considered cumulative impacts.
 Past discharges, based on human error, did not create threat of future
violations.
 Mitigation measures will bring a net gain in Wood Stock, but further analysis
of impact on Indigo Snake was needed.
 Costly victory for developer
 Project was stopped for years
 Project opponents got a “second bit of the apple”
White & Case
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Take-Aways
 NEPA’s environmental impact analysis creates another layer of

review on top of local and state review.
 NEPA potentially gives the public – and project opponents –
another public forum and additional years to oppose a project.
 NEPA takes review away from local and state politicians, who may
be more likely to be more affected by economic considerations.
 NEPA opens another door for lawsuits in federal court.

White & Case
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CLEAN WATER ACT SECTION
404 WETLANDS AND WATERS
OF THE U.S.
Deborah M. Rosenthal, Esq., AICP
December 19, 2012
© Sheppard Mullin Richter & Hampton LLP 2012

 Sackett v. EPA, 132 S.Ct. 1367 (2012) – preenforcement judicial review of Section 404
orders is available through the Administrative
Procedures Act

20

 Draft Guidance on Identifying Waters Protected
by the Clean Water Act 3 May 2, 2011 – USEPA
and USACE issue draft guidance on application
of SWANCC and Rapanos
 (Final Guidance submitted to OMB for
interagency review)
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Summary of Guidance
 Traditional CWA jurisdiction
– Traditional navigable waters
– Interstate waters
– Wetlands adjacent to either traditional navigable or
interstate waters
– Relatively permanent non-navigable tributaries (at
least seasonal)
– Abutting wetlands
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Summary of Guidance (cont.)
 CWA jurisdiction if fact-specific analysis shows
“significant nexus”
– Tributaries to traditional navigable waters or interstate
waters
– Wetlands adjacent to jurisdictional tributaries
– “Other Waters”
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Summary of Guidance (cont.)
 No CWA jurisdiction, in general
–
–
–
–
–
–
–
–

Wet areas that are no wetlands
Areas excluded by existing regulations
Waters without a “significant nexus”
Artificially irrigated upland areas
Artificial lakes on dry land used for agriculture
Artificial pools on dry land
Depressions incidental to construction activity;
Groundwater drained through subsurface drainage
systems
– Erosional features, swales and ditches
24

CONTENTIOUS JURISDICTIONAL
ISSUES







Dual jurisdictional test under Rapanos
“Relevant Waters”
Other waters
“Similarly situated” wetlands
Ditches
Prior converted croplands (“Stockton Rules”)
– New Hope Power Company v. USACE, 746
F.Supp.2d 1272 (2010)
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NEW AND REVISED NATIONWIDE
PERMITS FOR DREDGE AND FILL





Issued March 19, 2002 for 5 Years
2 new NWP for renewable energy projects
48 reissued NWP
NWP impact limits generally remain at 0.5
acres/300 linear feet of streambed
– Waivers for emphemeral and intermittent justified in
writing and circulated
– Mitigation requirements clarified
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Federal Climate Change Policy and Land-Use

December 19, 2012

T. Neal McAliley

Climate Change Could Have Profound Effects
 Widely accepted in the scientific community that average global temperatures are

increasing
 Changing climate means changes to weather
 Some areas more prone to droughts
 Water supplies affected in some areas
 Increased episodes of flooding in some areas
 Global sea levels rose about 3 millimeters each year from 1993 to 2003. A half inch of
vertical sea level loss amounts to three feet of land lost on a sandy beach.
 United Nations Intergovernmental Panel on Climate Change (IPCC)
 The rate of sea-level rise has been 80 percent faster than anticipated by the IPCC.
 Climate Change and Sea-Level Rise in Florida, Florida Oceans and Coastal Council, 2010.

White & Case
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Hurricanes May Hit More Often With Harder Punch.
 Hurricane Sandy May Be A

“Disturbing Sign of Things to
Come”
 Former Vice President Al Gore
 The Atlantic Ocean’s warmer

waters helped Sandy strengthen
before it landed in New York.
 Increase sea levels increased the
effect of Sandy’s storm surge.
 Severe storms may occur more
often.

White & Case
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The Consequences of Climate Change Are Serious.

White & Case
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Hurricane Preparations Affect Coastal Land Use
 Localities may need to expand flood zones further inland.
 State authorities may also enlarge Coastal High Hazard Areas.
 These changes, in turn, affect land use designations, building

code requirements, and what type of developments government
permits—particularly along the coast.
 State and localities may increase requirements for roads and
bridges to facilitate emergency evacuations.
 After a hurricane, localities may reconsider rebuilding public
infrastructures such as hospital or schools in flood-prone areas.
 Florida’s Resilient Coasts: A State Policy for Adaption to Climate Change.

White & Case
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No Significant Federal Laws Directly Affecting
Land Use Based on Climate Change
 While land use regulation is a state/local issue, some federal policies affect land use
 Federal flood insurance
 Federal disaster relief
 Regulation of certain environmental assets (e.g., wetlands, endangered species)
 Federal agency reviews of permits and actions necessary to facilitate development
 FEMA is studying whether to change policies in response to climate change
 Federal flood insurance
 Initial two-year study by FEMA indicated that climate change will have significant effect on the
National Flood Insurance Program
 FEMA is seeking to identify responses that could be included in a broader reform of the NFIP
 Infrastructure grants
 FEMA is evaluating how to incorporate climate change into infrastructure grant considerations
 Disaster planning and relief
 FEMA is working with other agencies to identify how to incorporate climate change considerations in
disaster planning and relief
White & Case
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Incorporating Climate Change into NEPA Analyses
 Climate change will effect environmental baselines for NEPA documents
 Examples:
 Rise in sea levels could affect water levels and coastlines
 Temperature changes could affect habitats
 Climate change could change human demands for energy

 Discussion of future conditions with climate change are now standard in

NEPA documents
 E.g., Everglades restoration projects now typically discuss projected rise in sea levels

White & Case
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Discussion of GHG Emissions of Proposed Project in
NEPA Documents
 Greenhouse Gas (GHG) emissions arguably are an issue for almost every NEPA document
 Almost any proposed action involves some effect on GHG emissions
 Power plants (direct emissions)
 Transportation projects that increase miles driven by third parties (vehicle emissions)
 Projects that affect ground cover (GHG uptake)
 GHG emissions now are regulated under the Clean Air Act
 Calculation of estimated GHG emissions for project is becoming more standard
 CEQ 2010 Draft Guidance: need only analyze GHG direct emissions that exceed 25,000 metric tons CO2e/year

 Challenges to calculating GHG emissions
 Calculating direct GHG emissions may be straightforward

 Calculating indirect GHG emissions by third-party actors may be very difficult
 Example: if project authorizes new residential subdivision, or new highway segment, how does one properly

estimate how that will affect driving habits, and therefore GHG emissions
 California has guidance regarding how to calculate induced GHG emissions
 Project opponents may argue that estimates of third-party induced emissions are inadequate or inaccurate

White & Case
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Discussion of Climate Change Impacts of Project in NEPA
Documents




Discussion of effects of GHG on climate change are more difficult


GHG emissions, in general, are causing significant environmental impacts through climate change



Do NEPA documents need to analyze only the change in GHG emissions of the project alone, or also discuss the effects of climate change in general?

Causation issues: does any individual proposed project “cause” climate change?


NEPA requires only analysis of impacts “proximately caused” by the proposed action




“Proximate cause” defined by the Supreme Court as “policy considerations and considerations of ‘legal responsibility’ of actors”

If a proposal adds GHG emissions to the atmosphere, has that project contributed to the overall problem such that it must be analyzed?


In other legal contexts, courts have ruled that an action “causes” a result if it contributes to the problem




E.g., Massachusetts v. EPA, 549 U.S. 497, 523-24 (2007) (finding such causation in GHG context for purposes of legal standing)

Cumulative impacts


NEPA requires analysis of “cumulative impacts”




Cumulative impacts are those that “result from the incremental impact of the action when added to other past, present, and reasonably
foreseeable future actions regardless of what agency (Federal or non-Federal) or person undertakes such actions ”

Must NEPA documents analyze the individual contribution of proposed action on climate change, or the effect on climate change of all
“past, present, and reasonably foreseeable future” GHG emissions from any source?


Center for Biological Diversity v. NHTSA, 538 F.3d 1172, 1216-17 (9th Cir. 2008) (EA/FONSI invalidated for failure fully discuss
climate change regarding proposed CAFÉ standards, based on cumulative impacts)



Center for Biological Diversity v. Kempthorne, 558 F.3d 701, 711 (9th Cir. 2009) (EA/FONSI not arbitrary and capricious where
agency considered effect of proposed action in context of climate change)

White & Case
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Determination of Significance under NEPA
 Nature of NEPA Documentation Turns on Whether a Proposal Has

“Significant” Impacts

 EIS required where there are significant impacts
 EA sufficient where a proposal has no significant impacts

 GHG Emissions and Climate Change Complicate Determination of

Significance
 Most projects will have some effect on GHG emissions
 Do agencies have to determine the significance of impacts based on GHG impacts of

the individual project under review, or the cumulative impacts of all past, present and
future reasonably foreseeable GHG emissions?
 No clear answer from courts yet
 Risk of EIS could be incentive for project proponents to restructure proposals to

minimize GHG emissions, or to offset emissions through some other action

White & Case
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Analysis of Mitigation Measures under NEPA
 NEPA documents must include analysis of possible mitigation measures
 There are a wide range of potential measures that can mitigate GHG emissions
 Examples
 Direct measures to reduce emissions
 Efforts to reduce emissions elsewhere

 Activities designed to increase carbon uptake from atmosphere (e.g., forestation projects)
 Unlike other kinds of impacts, the global nature of GHG emissions and climate change means the mitigation for a

project’s GHG emissions can occur anywhere in the world

 To what extent do NEPA documents need to analyze the details of possible mitigation

measures related to GHG emissions?
 Cases are split on how much detailed analysis of possible mitigation measures are required by agencies
 Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 352 (1989) (NEPA requires “a reasonably

complete discussion of possible mitigation measures”)

 Audubon Naturalist Soc’y v. US Dept. of Trans., 524 F.Supp.2d 642, 708 (D. Md. 2007) (no analysis of

mitigation measures required for GHG emissions caused by individual highway segment at issue)

White & Case
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Incorporating Climate Change into ESA Consultations
 Two primary substantive requirements in the Endangered Species Act
 ESA Section 7 [16 USC § 1536] requires federal agencies to insure that any action authorized, funded, or carried

out by the agency is not likely to jeopardize the continued existence of a listed species or cause adverse
modification to designated critical habitat
 “Jeopardize” means reduce appreciably the likelihood of both the survival and recovery of a listed species in

the wild by reducing the reproduction, numbers, or distribution of that species
Action agencies must consult with wildlife agencies (FWS or NMFS)
 ESA Section 9 [16 USC § 1538] prohibits the “take” of any individual of a listed species without a permit
 ESA consultations include an “environmental baseline”
 “The past and present impacts of Federal, State, or private actions and other human activities in the action area”
 Consultation focuses on the “effects of the action” and “cumulative effects” on the listed species
 Direct effects
 Indirect effects
 Cumulative effects
“Effects of future State or private activities, not involving Federal activities, that are reasonably certain to occur

within the action area”

 Agency compliance with ESA is reviewable in federal court under the Administrative Procedure Act

White & Case
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Analysis of Climate Change in ESA Consultations
 Climate change (regardless of cause) affects environmental baseline and

future estimation of cumulative effects
 Widespread belief that climate change already is changing habitat, and therefore

adversely affecting, listed species
 Arctic species is best example
 Projected future effects of climate change on list species has to be considered in

ESA consultations
 NRDC v. Kempthorne, 506 F.Supp.2d 322 (E.D. Cal. 2007) (failure to consider

future climate change effects on listed species leads to invalidation of Biological
Opinion)
 If climate change worsens plight of a listed species, then are the incremental effects

of a project made more significant?

White & Case
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Analysis of Climate Change Effects of Action on Listed
Species
 ESA raises some similar issues to NEPA about the impact of GHG emissions of a proposed

project on endangered species
 What is the degree to which an individual action’s GHG emissions cause harm to listed species,

given the individually small contribution of any project to a cumulatively giant problem?
 Section 7: Focus on the incremental impact of the agency action, not the impact of all of the

agency’s actions put together

 Defenders of Wildlife v. Norton, 2003 U.S. Dist. Lexis 26558, *20 (D.D.C. 2003)
 Section 9: Proximate causation concepts inherent in “take” analysis
 Babbitt v. Sweet Hope Chapter of Cmtys., 515 U.S. 687, 692, 697 (1995)
 Bush Administration attempted to put limits on GHG emission analysis in ESA consultations

 Rule issued for polar bar, which exempt Section 9 “take” prohibitions from applying to activities

outside of Alaska
 Changed general ESA consultation rules to limit consideration of effects for which the proposed

action is not an “essential cause” or which are manifested through “global processes”

 Obama Administration withdrew the new consultation rules, and returned to longstanding

previous rules

White & Case

40

Take-Aways
 Federal laws related to climate change does not directly affect land

use at this time
 Federal agencies now are required to consider climate change in
making decisions, including those affecting land use
 Federal agencies are considering whether they should change key
policies that underpin land use decisions

White & Case
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Worldwide. For Our Clients.
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FEMA AND THE NATIONAL FLOOD
INSURANCE PROGRAM
Planning and Paying for Natural
Disasters
Deborah M. Rosenthal, Esq., AICP
December 19, 2012

© Sheppard Mullin Richter & Hampton LLP 2012

The National Flood Insurance Program






National Flood Insurance Act of 1968
Flood Disaster Protection Act of 1973
No private flood/wind damage insurance
Low-cost federal flood insurance offered
In return, communities required to adopt
floodplain regulations
 Flood insurance required for federally-insured
mortgages
 Premiums intended to cover payouts
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Hurricanes Katrina, Rita and Sandy Put NFIP
Under Water
 NFIP $14-18 billion in debt before Hurricane
Sandy
 Sandy expected to add another $6-12 billion in
claims
 NFIP collects only $3.5 billion in annual
premiums
 NFIP close to borrowing limit of $20 billion
 Even with massive claims, only a fraction of
flood-prone properties insured
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Current NFIP Issues











Fiscal insolvency
Economic effect of higher premiums
Legality of expanded insurance requirements
Effect of Map Modernization Program
Effect of Levee Certification Program
Failure of FIRMS to predict actual conditions
Repetitive Losses
Excluded losses and limits
New construction, replacement and repairs
Local land use
47

Flood Insurance Reform Proposals





Increasing Insurance Rates To Market Levels
Reducing Construction In Vulnerable Areas
Requiring Insurance Coverage
Reducing Subsidies
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Biggert-Waters Flood Insurance Reform and
Modernization Act
 reauthorized NFIP through September 30, 2017
 result of extended negotiations among
stakeholders
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Maintained Basic NFIP Structure
 Floodplain Mapping (FIRMs)
 Insurance
– Mandatory – required for federal-insured mortgage
• Pre-FIRM
• Post-FIRM
– Voluntary – lower rates

 Land Use Regulations in 100-Year Special
Flood Hazard Area (SFHA)
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New Provisions Under 2012 Act
 Extends flood insurance to 3+unit multi-family
 Phases out subsidies for “severe repetitive loss”
properties, second homes, business properties,
properties repaired to more than FMV, resold
homes (allow annual 25% insurance until reach
unsubsidized rates)
 Cap annual insurance rate increase to 20%
instead of 10% based on “average historical loss
year,” including catastrophic loss years
 Minimum deductibles
51

New Provisions Under 2012 Act (cont.)
 FEMA to adopt plan for repaying outstanding
$14 million debt to US Treasury from 2005 storm
season (original $21 million debt)
 Require reserve fund
 Technical Advisory Council to consider sea-level
rise in FIRMs
 FIRMS to incorporate planned land use
changes, sea-level rise, hurricane predictions
(including climate change)
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New Provisions Under 2012 Act (cont.)
 $400 million authorized, but not appropriated, for
map modernization
 State and local governments allowed to pay
more than 50% of mapping costs
 Formula for allocating combination wind/water
damage
 Allow acquisition and relocation for “severe
repetitive loss structures,” even if not cost
effective
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New Provisions Under 2012 Act (cont.)
 Lower insurance rates for communities making
“adequate progress” on SFHA protective
structures, defined as 100% cost authorized,
60% of funding in hand, 50% of structure not
defective or 5-year improvement plan
 Numerous study requirements: levee
accreditation; FEMA solvency; elimination of
pre-FIRM subsidies; mapping delegation;
wildfire-caused flooding; climate change;
building code revisions
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LEVEE CERTIFICATION PROGRAM





2008 Map Modification Program
Widespread National Impacts
Local Funding Required
Mapping “residual risk properties”?
– With levee protection
– Without levee protection
– With partial levee protection
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Levee Protection Requirements Under 44 CFR
Section 65.10
 Adequate construction
–
–
–
–

Height
Foundations
Materials
engineering

 Adequate maintenance and operations
 Adequate funding
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Insurance rates for levee-protected properties
(residual risk)
 Certified/Accredited Levees – full credit
 Non-Accredited Levees Under “Revised Analysis
and Mapping Procedures for Non-Accredited
Levees Proposed Approach for Public Review”
(2012)
– Partial credit
– Full credit

57

Local Land Use: Recent
Developments in Federal Laws,
Regulations and Programs
December 19, 2012 1:00 pm EST

Hazardous Materials – CERCLA & RCRA
Mike Hansen
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1. Brief Overview of CERCLA
 Federal law designed to clean up abandoned
hazardous waste sites known as “Superfund”
• Two kinds of response actions: removal and remedial
• Remedial actions conducted only at sites listed on
EPA’s National Priorities List

 Liability - CERCLA § 107(a)(4)(B), 42 U.S.C. § 9607(a)(4)(B)
• A party that spends money to clean up a site may sue
any "potentially responsible parties" ("PRPs")
• Four kinds of PRPs may be liable
(1) current owner or operator
(2) owner or operator at time of disposal
(3) person who arranged for the disposal
(4) person who transported hazardous substance to site
59

2. CERCLA Stages of Remediation
1. Remedial Investigation
• Collects data to assess risks and support development
of remediation

2. Feasibility Study
• Develop and evaluate alternatives for remedial action

3. Proposed Remedial Action Plan
• Identifies preferred remedial alternative and presents
alternatives analysis

4. Record of Decision
• Explains remedy decision and CERCLA compliance

5. Remedial Design/Action
• Details implementation process
60

3. Role of Land Use in CERCLA
 CERCLA does not explicitly require
consideration of land use
 But land use is key factor in deciding which
cleanup standards and remedies are selected
– Standards generally stricter for certain land uses
– EPA issued non-binding guidance for considering
"reasonably anticipated land use" in selecting cleanup
remedies.
• EPA. Land Use in the CERCLA Remedy Selection Process.
OSWER Directive No. 9355.7-04. May 25, 1995.

– To determine reasonably anticipated use, EPA has
discussions with local land use authorities and public
61

4. Land Use as CERCLA Remedy
 Land Use Controls are measures designed to
prevent exposure to contamination
 Examples:
–
–
–
–
–
–

Deed notices
Easements
Covenants
Statutes
Conservation easements
Can be physical too: fences, landfill caps

 Post-transfer LUC management responsibilities
 Land Use Control Implementation Plan
62

5. CERCLA Usually Exempt from Local
Land Use Regulation
 CERCLA actions exempted from requirement to
obtain federal, state, or local permits if work is
done entirely on-site (CERCLA Section 121(e)(1).)
 But some exceptions may apply
– If state or local finance is involved, if PRP is state or
local agency, or if off-site work involved

 May require environmental review under Baby
NEPAs
– Example: In California, CEQA review required unless
a "small or medium removal action" costing $1 million
or less. 14 Cal Code Regs §15330.
63

6. CERCLA and Development Process
 Important factor for brownfield development
– CERCLA usually determines degree of cleanup
required by state statutes
– But state statutes may impose higher cleanup
standards than the federal government does

 Pitfalls exist
– Conducting soil testing during acquisition or
entitlement process could create CERCLA liability if
testing disturbs contamination
• Could make developers and consultants PRPs
• Courts split on whether soil testing exempt from
CERCLA
64

7. Unexploded Ordnance (UXO)
 CERCLA, through Defense Environmental
Restoration Program, provides for clean up to
formerly used defense sites (FUDS)
– Remediation done consistent with CERCLA

 Important consideration for brownfield
development
 Army Corps of Engineers implements FUDS
program in consultation with EPA
– Approximately 4,600 FUDS projects

 Status
– Will require more than 50 years and cost about $18
billion
65

8. FUDS Funding and Timing
 FUDS funded by Congress and funds
appropriated based on degree of risk
 How to get additional funding?
– EPA Brownfields Program
– FUDS Negotiated Settlement
• Negotiation of remediation and determination of
percentage of responsibility

– Cost recovery litigation

 Coordination with state and local agencies
 How long does it take?
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9. RCRA
 Interplay with local land use less likely than with
CERCLA because:
– RCRA governs hazardous wastes at ongoing
facilities, vs. CERCLA’s focus on past contamination
at sites possibly suitable for development
– RCRA facilities usually are actively managed
industrial properties

 But some future land use decisions are made as
part of RCRA corrective actions
 RCRA has more local variation
– RCRA is carried out through hazardous waste control
and permitting programs delegated to the states
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Title II of the ADA
 42 U.S.C. § 12132 Discrimination
Subject to the provisions of this title, no qualified
individual with a disability shall, by reason of such
disability, be excluded from participation in or be
denied the benefits of the services, programs, or
activities of a public entity, or be subjected to
discrimination by any such entity.
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Title III of the ADA
 42 U.S.C. § 12182(a) General rule
No individual shall be discriminated against on the
basis of disability in the full and equal enjoyment of
the goods, services, facilities, privileges,
advantages, or accommodations of any place of

public accommodation by any person who owns,
leases (or leases to), or operates a place of public
accommodation.
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ADA Amendments Act of 2008
(ADAAA)
 Liberalized and broadened definition of
“disability,” effectively overturning the Supreme

Court’s interpretation. The Equal Employment
Opportunity Commission issued binding

regulations and guidelines that incorporated the
following legislative changes:
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ADA Amendments Act of 2008
(ADAAA) – con’t.
– Impairment does not need to prevent or severely or
significantly restrict a major life activity to be
considered “substantially limiting.”
– “Substantially limits” is to be construed broadly in
favor of expansive coverage.

– Whether an impairment substantially limits a major life
activity continues to require individualized
assessment.
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ADA Amendments Act of 2008
(ADAAA) – con’t.
– Except for ordinary eyeglasses or contact lenses,”
mitigating measures, such as medication or hearing
aids are not considered.

– An impairment that is episodic or in remission is a
disability if it would substantially limit a major life
activity when active.
– ”Major life activities” now includes “major bodily
functions,” including immune system, cell growth,
digestive, bowel, bladder, neurological, brain,
respiratory, circulatory, endocrine and reproductive
functions.
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2010 ADA Standards for Accessible
Design (DOJ)
– Compliance date of March 15, 2012
– Covers Recreational and Public Facilities

– Covers For Sale Residential Units (by or for Public
Entities)
– Incorporates significant changes to 1991 Standards
– Covered Facilities in compliance with 1991 Standards
or Uniform Federal Accessibility Standards
grandfathered unless altered
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Three Theories of Discrimination
Under the ADA
(1) intentional discrimination (disparate treatment);
(2) disparate impact; or

(3) failure to accommodate
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Who is subject to the ADA?
– Not the federal government – see Gray v. Federal
Bureau of Prisons, No. 14672-040 (S.D. Ill.
10/10/2012)
– Other non-federal governmental entities
– Places of “public accommodation”
– “Mixed Use Facilities” – Johnson v. Beahm, No. 2:11cv-02940MCE-JFM and related cases (E.D. Cal.
11/8/2011)
76

Ministerial Exemption from ADA
Hosanna-Tabor Evangelical Lutheran Church and
School v. Equal Employment Opportunity
Commission, 132 S.Ct. 694 (2012)—the First
Amendment prevents the government from
regulating the employment relationship between a
religious entity and its ministers (ministerial

exception)
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Are web services subject to the ADA?
Circuits split on whether “actual physical place” is
required
• Yes – Weyer v. Twentieth Century Fox Film Corp., 198 F.3d
12 (9th Cir. 2000)
• Yes – Cullen v. Netflix, No. 5:11-cv-01199-EJD (N.D. Cal.
7/13/2012)
• Yes – Earll v. EBay, No. 5:11-cv-00262-EJD (N.D.Cal.
9/20/2012)
• No – Doe v. Mutual of Omaha Ins. Co., 179 F.3d 557 (7th Cir.
1999)
• No – Nat’l Ass’n of the Deaf v. Netflix, Inc., No. 11-CV-30168MAP (D.Mass. 6/19/2012)
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Who has standing to sue?
- The federal government
- Disabled individuals
suffering an “injury in fact”
- Injured classes
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Under Title III,
Plaintiffs must initially
demonstrate they have a
qualified disability, using the

2008 ADAA

80

Under Title III,
Plaintiff must demonstrate “injury in fact”
and “real likelihood of future injury”
• “Injury in Fact” – actual experience of

impaired access (i.e. related to plaintiff’s
disability) Gray v. JP Morgan Chase
Bank, No. CV-11-05337 DDP (C.D. Cal.
9/4/2012) (although can then identify
other ADA violations)
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Under Title III,
Plaintiff must demonstrate “injury in fact” and “real likelihood
of future injury” – cont.
“Likelihood of Future Injury”
• Intent to Return (4-part test): – (1) proximity of
business to plaintiff’s residence; (2) past patronage;
(3) definite plans to return; (4) frequency of travel near
place of business. See Nat’l Alliance for Accessibility v.
Macy’s Retail Holdings, No. 1:11-cv-877 (M.D. N.C.
10/20/2012
• Access for the Disabled v. First Resort, No. 8:11-cv2342 (M.D. Fla. 9/28/2012) –no intent to return
• Deterrence to Return – Chapman v. Pier 1 Imports
(U.S. Inc., 631 F.3d 939 (9th Cir. 2011)
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Plaintiff must demonstrate “discrimination,”
defined, in part, as –

“failure to make reasonable modifications
in policies, practices, or procedures, when
such modifications are necessary to afford
such goods, services, facilities, privileges,
advantages, or accommodations to
individuals with disabilities.”
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What are “reasonable modifications”?

• Businesses may consider cost, disruption of business
and safety, but must also take into account the
availability of new and evolving technology
• Access for the Disabled v. First Resort, No. 8:11-cv-

2342 (M.D. Fla. 9/28/2012) – proposed modification not
“readily achievable” due to cost of construction and
business disruption where inn unable to pay mortgage
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What are “necessary modifications”?

• “Necessary “modifications” means reasonable steps to
provide disabled guests with “an experience
comparable to that of able-bodied patrons”
• Baughman v. Walt Disney World Co., 685 F.3d 1131

(9th Cir. 2011) –– “necessary” modifications may
include Segways to allow disabled guests to tour in a
standing position unless shown to be unsafe
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Under Title II, Plaintiff must show –
1) a qualified individual with a disability;
2) exclusion from participation in or denied
benefits of public services, programs, or
activities, or otherwise discriminated against

by the public entity; and
3) exclusion, denial of benefit, or discrimination

by reason of disability.
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Are public sidewalks a “facility” or a
“service”?
• Frame v. City of Arlington, 657 F.3d 215 (5th Cir. 2011) – public
sidewalks built or altered after 1992 are covered “services” under
Title II. Marginal costs of constructing readily accessible sidewalks
are usually negligible, but unreasonable expenditures or efforts not
required. 7-judge dissent argued that sidewalks are “facilities,” not
“services” under Title II and may be inaccessible unless they deny
access to services.
• Mason v. City of Huntsville Alabama, No. CV-10-S-02794-NE (N.D.
Ala. 10/10/2012) – following 9th and 5th Circuits, “anything a public
entity does” is a covered activity, including sidewalks, curb ramps
and parking areas built or altered after 1992.
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Who Bears the Burden of Proof?
• Colorado Cross Disability Coalition v. Harmanson Family,
Ltd., 264 F.3d 999 (10th Cir. 2001) – plaintiff bears initial
burden of presenting evidence of standing and that barrier
removal is readily achievable, at which point burden shifts to
defendant to demonstrate it is not readily achievable
• Molski v. Foley Estates Vineyard and Winery, LLC, 531 F.3d
1043 (9th Cir. 2008) – defendant owners of historic buildings
bear the burden because of their superior access to
information about the significance of the structures
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