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Presentation Overview



Current trends in M&A deal terms and factors driving
trends



Developments in M&A law



Tips for working with serial buyers



Mock negotiations
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Current trends in M&A deal terms





Public Target Acquisitions


Fiduciary Exceptions to Board Recommendation



Reverse Break-Up Fees



Contingent Value Rights



Stockholder Litigation

Private Target Acquisitions


Earn-Outs



Purchase Price Adjustments



Non-Reliance Clauses



Indemnification Baskets



Indemnification Materiality Scrapes
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Public Target Acquisitions: Fiduciary Outs
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Public Target Acquisitions: Fiduciary Outs


Fiduciary exception to Target Board Recommendation
Covenant.


There has been a consistent shift in recent years from a straight right to
change the Board recommendation “if fiduciary duties require” exception
(55% of deals in 2008, 43% of deals in 2009 to 28% of deals in 2010) to
an exception limited to a “superior offer or intervening event” (from 13%
of deals in 2008 to 27% of deals in 2009 to 32% of deals in 2010).



This evolution is related to case law developments and market events.
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Public Target Acquisitions: Fiduciary Outs
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Public Target Acquisitions: Reverse Break-Up
Fees
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Public Target Acquisitions: Reverse Break-Up
Fees


Reverse Break-Up Fees. Reverse break-up fees are fees payable
by the buyer upon termination of the acquisition agreement under
specified circumstances. Typically limited to antitrust sensitive
deals and deals with financing risks.


The prevailing structure from 2005-2007 during the private equity boom
was to match the size of the reverse break-up fee to the target
company’s break-up fee.



Reverse break up fees now are usually larger than the typical target
company’s break-up fee and average approximately 2X the typical
“forward” break-up fee or 6-7% of company value.
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Public Target Acquisitions: Reverse Break-Up
Fees

14

www.cooley.com

Public Target Acquisitions: CVRs


Contingent Value Rights While earn-outs in public transactions
are far less common than in private transactions, Contingent Value
Rights or CVRs have been used recently to bridge valuation gaps in
public deals, particularly in pharmaceutical and life sciences
transactions, and for other contingent events with a binary impact on
value such as plaintiff litigation outcomes. The sanofiaventis/Genzyme transaction in 2011 included a $4 billion face
value CVR.
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Public Target Acquisitions: Stockholder
Litigation


Stockholder Litigation Stockholder litigation post-announcement
of public deals has become a virtual certainty and has influenced
disclosure practices in tender offers, S-4 registration statements and
merger proxy statements, particularly with respect to financial
projections and fee arrangements and potential conflicts with
financial advisors. In addition, recent cases addressing attorney fee
awards may impact plaintiff behavior. These developments
(including the associated deal costs) may in turn influence how the
M&A Bar approaches the aggressiveness of the mix of deal
protections used in transactions.
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Private Target Acquisitions: Earn-Outs




Earn-Outs.


In the aggregate, from 2006 through 2010 there was an increase in the
use of earn-outs, from 19% to 29% to 38%. The increased use of earnouts to bridge valuation gaps after the slowdown in 2007 was expected.



The recent Life Sciences SRS Study shows how this frequency breaks
down by industry. Per the SRS Study, earn-outs were in appx. 83% life
sciences deals vs. 15% of all other types of deals.

Recent Case Law (buyer beware):


Sonoran Scanners (Massachusetts law) recognized new legal concept:
Implied buyer obligation to use reasonable efforts



Buyers may be held to have breached the implied covenant of good faith
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Private Target Acquisitions: Earn-Out Statistics
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Private Target Acquisitions: Earn-Out Statistics
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Private Target Acquisitions


Purchase Price Adjustments. The use of purchase price
adjustment mechanisms (primarily working capital) continued to
increase from 68% of deals in 2006, to 79% of deals in 2008, and to
82% in 2010 (76% of deals in 2012 in the SRS Study). While the
majority of the adjustments continued to be, at least in part, tied to
working capital, the complexity in the way these adjustments were
drafted increased.
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Private Target Acquisitions: Purchase Price
Adjustments
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Private Target Acquisitions: Purchase Price
Adjustments
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Private Target Acquisitions





Legal Opinions. Delivery of legal opinions in private target deals is
becoming less frequent. An opinion was delivered in only 27% of
deals in 2010 (down from 70% in 2006 and 58% of deals in 2008).
Note that in the 2012 SRS Study, legal opinions were required in
50% of deals and has shown no trend on this issue.
Non-Reliance Clauses. “No other reps” and “non-reliance” clauses
are now in the majority of deals. In 2010, 72% of deals contained
these clauses in some form, up from 45% in 2008. We believe the
increased use of these clauses is a result of case law developments
and the attention these cases were given among the M&A bar.
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Private Target Acquisitions: Legal Opinions
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Private Target Acquisitions: Legal Opinions
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Private Target Acquisitions:
Nonreliance Clauses
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Private Target Acquisitions:
Nonreliance Clauses
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Private Target Acquisitions—Indemnification:
“Tipping” Baskets and Deductibles
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Private Target Acquisitions—Indemnification:
“Tipping” Baskets and Deductibles


Baskets and Thresholds.


The ABA and SRS studies provide different statistics



The 2010 ABA Study shows the use of the deductible in 59% of deals
and the “tipping basket” approach in 31% of deals.





The 2012 SRS Study shows the use of the “tipping basket” approach in
58% of deals and the deductible approach in 37% of deals.
The difference could be an industry specific trend or related to the
increase in double materiality scrapes.
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Private Target Acquisitions—Indemnification:
“Tipping” Baskets and Deductibles
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Private Target Acquisitions—Indemnification:
Materiality Scrapes
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Private Target Acquisitions—Indemnification:
Materiality Scrapes


Materiality Scrapes.


A materiality scrape in some form is now in at least half of all deals (the
2012 SRS Study showed it in 82% of deals and the 2011 ABA Study
showed it in 49% of all deals).



However, the frequency of the buyer-favorable formulation that
“scrapes” materiality for determining breach of representations and
warranties (as opposed to calculating damages only) is still limited to
32% of deals per the SRS Study and only 17% of deals in the most
recent ABA Study.
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Private Target Acquisitions—Indemnification:
Materiality Scrapes
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Private Target Acquisitions—Indemnification:
Materiality Scrapes
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Developments in M&A Law
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Cases: Non-Disclosure Agreements


RAA Management, LLC v. Savage Sports Holdings, Inc. (Del. May
18, 2012) affirming the Superior Court’s dismissal of a fraud claim
brought by a potential acquirer to recover from the target company
the costs it incurred performing due diligence in preparation for a
potential transaction where prior to performing its due diligence the
potential acquirer entered into a non-disclosure agreement that
explicitly contained non-reliance and waiver provisions.



Martin Marietta Materials, Inc. v. Vulcan Materials Co. (Del. Ch. May
4, 2012) aff’d (Del. July 12, 2012) upholding a pair of confidentiality
agreements that strictly limited the use of confidential information
and temporarily enjoining Martin Marietta Materials from prosecuting
a proxy contest and proceeding with a hostile bid for its industry
rival, Vulcan Materials.
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Cases: Fiduciary Outs & Don’t Ask Don’t Waive
Standstills


In re Openlane Inc. Shareholders Litigation (Del. Ch. Sept 30, 2011)
confirming the use of a “sign and consent” method to address
restrictions against a fully locked merger transaction set forth in the
2003 Omnicare v. NCS Healthcare decision.



In re RehabCare Group, Inc. Shareholders Litigation (Del. Ch. Sept.
8, 2011) noting that “Don’t Ask Don’t Waive” Standstill Provisions
“optically look bad” and expressing doubt that such provisions are
“ever going to hold up if . . . actually litigated.”



In re Celera Corporation Shareholder Litigation (Del. Ch. Mar. 23,
2012) suggesting that the combined effect of a Don’t Ask Don’t
Waive Standstill Provision and a No-Shop Provision weakens the
protection of the fiduciary out by depriving the Board of the
information necessary to determine if continued compliance with the
Merger Agreement would violate its fiduciary duty to consider
superior offers, and that “[c]ontracting into such a state [of “willful
blindness”] conceivably could constitute a breach of fiduciary duty.”
37

www.cooley.com

Cases: Break-Up Fees


In re Comverge Inc. Shareholders Litigation (Del. Ch. May 8, 2012)
upholding a 5.5% equity value fee in microcap deal ($49m).



In re Answers Corporation Shareholders Litigation (Del. Ch. Apr. 11, 2011)
characterizing a 4.4% equity value fee as “near the upper end of a
‘conventionally accepted’ range”, but not atypical considering the small
relative value of the transaction ($127m) and explaining that case law had
evolved relating the break-up fee to equity value (as opposed to enterprise
value) and plaintiffs had not provided a “compelling reason” to deviate from
that approach.



In re Smurfit-Stone Container Corporation Shareholder Litigation (Del. Ch.
May 24, 2011) approving a 3.4% equity value fee because although the fee
was towards “upper boundary of permissibility,” it was mitigated by the fact
that the fee was reciprocal.



In re Synthes, Inc. Shareholder Litigation (Del. Ch. Aug. 17, 2012)
upholding a 3.05% equity value fee and noting that the fee was 2.9% of
enterprise value and that enterprise value is “typically the more relevant
measure for assessing the preclusive effect of a termination fee on a
materially better topping bid.”
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Cases: Deal Protections Generally


In re Compellent Technologies, Inc. Shareholders Litigation (Del.
Ch. Dec. 9, 2011) characterizing the deal protection provisions of a
merger agreement which included: (i) a no-shop; (ii) information
rights; (iii) a force-the-vote; (iv) adoption of a stockholder rights plan;
and (v) a break-up fee of 3.85% of equity value, as "aggressive
variants of each familiar provision with additional pro-buyer twists."



In re Micromet Shareholders Litigation (Del. Ch. Feb. 29. 2012)
rejecting plaintiff’s challenges to the deal protection measures which
included (i) a no-shop; (ii) matching rights; (iii) a break-up fee of
roughly 3% of equity value; and (iv) an amendment to its
stockholder rights plan exempting acquirer from the plan.
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Cases: Disclosure of Financial Advisors


In re El Paso Corporation Shareholder Litigation (Del. Ch. Feb. 29,
2012) considering the dual role played by the financial advisor who
was an advisor to El Paso in connection with a spin transaction,
while at the same time El Paso was considering a sale transaction
with Kinder Morgan (the financial advisor owned 19% of Kinder
Morgan and controlled two of its Board seats).



In re Del Monte Foods Shareholders Litigation (Del. Ch. Feb. 14,
2011) preliminarily enjoining the stockholder vote on a merger and
enjoining the defendants from enforcing certain deal protection
measures where the Court found that transaction was potentially
tainted by the alleged misconduct of financial advisors.



In re Atheros Communications, Inc. Shareholders Litigation (Del.
Ch. Mar. 4, 2011) preliminarily enjoining the transaction and
requiring additional disclosure of, among other things, the fact that
98% of the financial advisor’s fee was contingent upon the closing of
the transaction.
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Tips for Working with a Serial Buyer


Develop a commercial relationship with your most likely buyers long
in advance of truly thinking about selling your company



If you decide to sell and a buyer is interested, or if a buyer
approaches you and you desire to sell, move quickly before your
champion departs or changes course



Focus on $$ and practical issues rather than the highly unlikely
doomsday scenarios that your outside counsel will portray for you



Organize and thoroughly populate an electronic dataroom BEFORE
approaching potential buyers



Disclose the skeletons in your closet honestly with a resolution plan



Help the buyer plan a successful integration; demand CxO and
business unit leader buy-in to your integrated go to market and
sales plans
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Mock Negotiation
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Mock Negotiation: Materiality Scrapes


Facts:



Buyer is a large, public company. Seller is a small, privately-held
company. All cash acquisition with a 12% escrow for 12 months
and only the most common “fundamental reps” carved-out from the
escrow liability cap.



Buyer has delivered a first draft acquisition agreement that provides
for a “full” double materiality scrape






All references to materiality or Material Adverse Effect are removed for
purposes of determining breach and calculating damages

Seller sent back a mark-up of the acquisition agreement that
removes the double materiality scrape entirely
Buyer’s lawyer and Seller’s lawyer are engaging on this issue for the
first time.
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Mock Negotiation: DNA Non-solicitation of
Employees


Facts:



Buyer is a larger, public company. Seller is a small, but fast
growing, emerging growth company whose employees are among
its most valuable assets.







Buyer has delivered a “form” confidentiality agreement agreement
and asked Seller to sign quickly so they can move forward with
more detailed discussions and begin high-level diligence

Seller sent back a mark-up of the confidentiality agreement to,
among other things, add an employee non-solicitation covenant
Buyer’s lawyer and Seller’s lawyer are engaging on this issue for the
first time.
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Sources


ABA M&A Committee Deal Points Surveys




Available for download at:
http://www.abanet.org/dch/committee.cfm?com=CL560003

Shareholder Representative Services M&A Deal Terms Study and PostClosing Claims Study


Available for download at: http://www.shareholderrep.com/files/study.pdf



Reverse Break-up Fees and Specific Performance: A Survey of Remedies
in Public Deals, published by Practical Law Company



Duff & Phelps 2012 Contingent Consideration: Earn-out Structuring and
Valuation
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