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Tips for Optimal Quality

Sound Quality

If you are listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 

1-877-447-0294 and enter your Conference ID and PIN when prompted. 

Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 

so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality

To maximize your screen, press the ôFull Screenõ symbol located on the bottom 

right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.

For additional information about continuing education, call us at 1 -800-926-7926 

ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please 

complete the following steps:

Å Click on the link to the PDF of the slides for todayõs program, which is located 

to the right of the slides, just above the Q&A box.

Å The PDF will open a separate tab/window.  Print the slides by clicking on the 

printer icon.

FOR LIVE EVENT ONLY



mwe.com

mwe.com

M&A AGREEMENTS: 
LIMITATIONS ON 
CONTRACTUAL  
LIABILITIES  

Mark J. Mihanovic

July 29, 2020

mmihanovic@mwe.com



mwe.com

BID PROCEDURES

ïCourts will generally give deference to ñno legal obligationò language

ÁBid Procedures letter should contain ñno legal obligationò wording and 

state that a bid will only be deemed accepted upon execution and 

delivery of a definitive Acquisition Agreement

ÁñNo legal obligationò and non-binding language will generally allow 

Sellers to continue to shop the deal to other bidders until execution of 

Acquisition Agreement
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LETTER OF INTENT

ïBinding Terms

ÁExclusivity for Buyer/No-Shop

Å Sellers push for relatively short periods

Å Sellers might request  early termination if (a) Buyer subsequently proposes 

a lower price or other terms inconsistent with Letter of Intent, (b) Sellers 

believe in good faith that parties are not making  sufficient progress in 

finalizing Acquisition or (c) Buyer is not keeping up with timetable agreed 

by parties   

ÁObligation to negotiate in good faith
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LETTER OF INTENT (CONTôD)

ïNon-Binding Effect language

ïNon-Binding Transaction terms

ÁSellers should push for inclusion of  key Transaction terms with as much 

detail as practicable 

Å Representations and warranties

Å Limitation of liability/Indemnification
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ACQUISITION AGREEMENT

ï Sellers want certainty with respect to amount and types of liability exposure

ï Sellers counsel focuses on drafting and negotiating limited and qualified 
representations and warranties and  well-defined indemnification and liability 
limitation provisions

ï Sellers Representations and Warranties 

ÁNo ñ10b-5ò or ñfull disclosureò representation

ÁMateriality qualifications

ï Material adverse effect 

ï "Wouldò vs. ñcouldò 

ï Prospects

ÁKnowledge qualifications  

ï Limited list of senior executives

ï Actual knowledge vs. constructive knowledge 
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ACQUISITION AGREEMENT (CONTôD)

ïBuyer acknowledgment that it is not relying on any representations 

other than those contained in Acquisition Agreement and that no 

such other representations have been made

ïSellers right to update

ïAcquisition Agreements often provide that indemnification provisions 

constitute the ñexclusive remedyò for claims under the Acquisition  

Agreement 
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ACQUISITION AGREEMENT (CONTôD)

ïIndemnification provisions

ÁSet forth rules and mechanisms for post-Closing allocation of Losses 

incurred with respect to  Business sold

ÁBased on breaches of representations and warranties or covenants and 

also special indemnities 

ÁTypically cover (a) claims by one party to Acquisition Agreement against 

other party and (b) Losses incurred in connection with claims made by 

third parties
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ACQUISITION AGREEMENT (CONTôD)

ïIndemnification provisions (contôd)

ÁSellers objective is to receive Acquisition consideration free of 

clawbacks, with minimal post-Closing liabilities to Buyer related to the 

Business sold 

Å Limitations on indemnification claims and total indemnifiable Losses
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ACQUISITION AGREEMENT (CONTôD)

ïIndemnification provisions (contôd)

ÁScope of indemnifiable ñLossesò

Å Seller-favorable definition of Losses: ñLossesò means actual out-of-pocket 

damages, losses, liabilities, costs or expenses, including reasonable 

attorneysô fees; provided, however, that in no event shall the Indemnifying 

Party have liability to the Indemnified Party under this Agreement for any 

consequential, special, incidental, indirect or punitive damages, lost profits 

or similar items (including loss of revenue, income or profits, multiple-

based damages, diminution of value or loss of business reputation or 

opportunity) relating to a breach or alleged breach hereof.  
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ACQUISITION AGREEMENT (CONTôD)

ïIndemnification provisions (contôd)

ÁScope of indemnifiable ñLossesò (contôd)

Å Fall-back position that special and punitive damages are only

available if awarded in connection with a Third Party claim
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ACQUISITION AGREEMENT (CONTôD)

ïIndemnification provisions (contôd)

ÁMultiple Sellers/Indemnitors: several vs joint

Å Indemnification on "several" basis: Only the breaching Seller is liable for 

Losses or each Seller is only liable up to a pro rata amount of Losses

15



mwe.com

ACQUISITION AGREEMENT (CONTôD)

ïIndemnification provisions (contôd)

ÁSurvival period limitations

Å Key objective of Sellers is to limit the duration  of indemnification 

obligations

Å Survival periods set the time during which the parties may bring an 

indemnification claim

Sellers want shorter survival periods

Å Survival periods based on type of indemnification claim

General representations and warranties

Fundamental representations

Representations keyed to statute of limitations 

Pre-Closing covenants

Post-Closing covenants

Special indemnities
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ACQUISITION AGREEMENT (CONTôD)

ïIndemnification provisions (contôd)

ÁMini-baskets and Deductibles

Å De minimisthreshold: Minimum amount of Buyerôs Losses for a single 

claim before Buyer may bring an action

Delineate between material and immaterial claims to prevent ñnickel and 

dimingò

ÅDeductible rather than ñtippingò basket

Sellers only liable for aggregate Losses that exceed a threshold amount

ÁIndemnification liability caps 

Å Sellers will negotiate a liability cap  at a percentage  of the purchase price 

for general representations

Å Some deals also have an intermediate cap between the general 

representations cap and the purchase price cap for certain types of claims
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ACQUISITION AGREEMENT (CONTôD)

ïIndemnification provisions (contôd)       

ÁEffect of Knowledge of breach: ñSandbaggingò 

Å If Buyer knew about a claim before Closing, should Buyer  be able to wait 

until after the Closing and seek indemnification against Sellers for Losses 

based on such claim?

ÅñAnti-Sandbaggingò provision: ñNo party shall be liable under this Article for 

any Losses resulting from or relating to any inaccuracy in or breach of any 

representation or warranty in this Agreement if the party seeking 

indemnification for such Losses had Knowledge of such inaccuracy or 

breach before Closing.ò 
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ACQUISITION AGREEMENT (CONTôD)

ïIndemnification provisions (contôd)    

ÁSellers right to control  indemnifiable Third Party claims

ÁReductions against indemnifiable Losses

Å Reductions for recovery under insurance policies

Å Reductions for Tax benefits

Á Requirement to mitigate Losses

Å Seller-favorable provision requires Buyer (or Indemnified Party) to mitigate 

Losses in accordance with a higher standard (such as reasonable best 

efforts) than otherwise imposed by applicable law 
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ACQUISITION AGREEMENT (CONTôD)

ïIndemnification provisions (contôd)       

ÁFunding of indemnification obligations

Å If there is an escrow, Sellers want amount escrowed to serve as an 

indemnification cap

Å If Buyer has  set-off rights for indemnification claims against an earn-out 

payable to Sellers, Sellers want the set-off  to be mandatory before any 

out-of-pocket indemnification payment to Buyer
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ACQUISITION AGREEMENT (CONTôD)

ïRepresentation and Warranty Insurance

ÁAllocation of post-Closing indemnification risk to third-party 

insurer

ÁSellers escrow eliminated or set at 50 percent of Retention 

Amount

ÁCap for general representations set at R&W insurance policy limit 

ÁSellers sometimes  require that R&W insurance serve as sole 

source of Buyer recovery for representation and warranty 

breaches 
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SELLERS DISCLOSURE SCHEDULE

ïDelivered together with Acquisition Agreement

ïContains  lists and information required by Representations and 

Warranties and exceptions to Representations and Warranties  

ïWell-drafted Sellers Disclosure Schedule can provide protection 

against post-Closing claims of Seller breach of Representations and 

Warranties 

ïIncorrect or incomplete Sellers Disclosure Schedule could result in  

Acquisition Agreement breach  
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SELLERS DISCLOSURE SCHEDULE (CONTôD)

ïProcess for Sellers Disclosure Schedule preparation

ÁBegin preparation as early as practicable, while Acquisition Agreement 

representations and warranties taking shape   

ÁInclude key knowledgeable employees in preparation

ÁOver-disclosure better than under-disclosure 

ÁNeed  to keep updating Disclosure Schedule based on  developments in 

Business 

ïDeemed disclosure of data room information (European-style 

Acquisition Agreement)
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SHAREHOLDER CLAIMS

ÅUnresolved shareholder claims  
regarding the merger

- appraisal disputes

- price based breach of fiduciary duty  
claims

Post-closing Liabilities
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NON-COMPETES/CONFIDENTIALITY/NON-DISPARAGEMENT

ÅPreparations to compete

- diversion of corporate opportunities

- anticipatory breach of non-
competition/no solicitation  
obligations

Post-closing Liabilities (continued)
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Post-closing Liabilities (continued)

Breach of non-compete/no  

solicitation obligations

based on post-closing acts  

of seller or its affiliates

Breach of confidentiality or  

non-disparagement obligations

Åcontractual restrictions

Åtort-based claims
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FOUR CORNERS CLAUSE

ÅPurpose is to limit liability to the  
claims arising from provisions of the  
agreement

ÅProvisions for

i. entire agreement,

ii. non-reliance,

iii. definition of fraud

Post-closing Liabilities (continued)
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ENTIRE AGREEMENT/EXCLUSIVE REMEDY

ÅCourts (applying Delaware law) will generally allow sophisticated parties to  
disclaim reliance on extra-contractual representations

ÅFraud claims based on representations made outside of an acquisition  
agreement can be eliminated by a non-reliance clause

ÅFull disclosure reps may be limited by combination of non-reliance and  
entire agreement provisions

ÅBut, the clause is likely not effective to waive the right to sue for fraudulent  
inducement.

Post-closing Liabilities (continued)
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NON-RELIANCE/NO ADDITIONAL REPS

ÅDisclaimers of extra-contractual representations on their own is not enough  
to preclude claims

ÅAnvil Holding Corp. v. Iron Acq. Co., Inc. ïagreement contained an extra-
contractual representation disclaimer, but not a non-reliance provision and
did contain a fraud exception to sole remedy language

ÅCourts have made distinction between breach of reps due to false  
statements and active concealment

ÅNon-reliance by buyer is a significant factor in precluding claims

Post-closing Liabilities (continued)
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FRAUD CARVE-OUTS

ÅExpress carve out for causes of action arising from 
fraud undercuts exclusive  remedies provision if action 
is based on claim of fraud

ÅUndefined fraud exemption could permit tort based 
claims which may not  represent ñfraudò as
commonly understood. Do not 
permit an innocent  misstatement to be fraud

ÅñEquitable Fraudò ïequity demands an equitable remedy

ÅFraud liability can be imputed to parties to the 
agreement, even if such parties  did not perpetrate the 
fraud

ÅRecovery for fraud claims may be mitigated if express 
remedy for acts defined  as fraud

Post-closing Liabilities (continued)
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DRAFTING TIPS:

Post-closing Liabilities (continued)

Specifically negotiate each provision

Expressly disclaim reliance on reps not in four corners of the agreement

Expressly state that no reliance has been placed on statements of  
representatives of seller or on diligence production/data room

Expressly state that no reliance has been place on prior reps

Include broad limitation of liability language and specifically address the  
types of reps not being relied on

Make the limitation language conspicuous

1

2

3

4

5

6
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Diligence Process

- a distressed seller may not have the time/resources to provide a 
complete  response to a diligence request

- important to include non-reliance/exclusive remedy provisions

>

>

>

How ñas isò is ñasisò?

- contractual disclaimer of fraudulent acts

- public policy considerations

ñZone of insolvencyò-related claims

- fiduciary duty

- lender liability

- fraudulent conveyance
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Successor liability

- sale and dissolution shortly thereafter is an important factor in successor  
liability of seller

- de facto merger

>

>

>

Sticky Liabilities

- employment issues

- ERISA

- environmental

Indemnification by an insolvent seller

- escrows/holdbacks

- guarantees

- letters of credit

- lockbox and security interests

|  © 2020 Perkins Coie LLP34
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F I S H E R B R O Y L E S . C O M

UNDER CONTRACTS AND 

OTHERWISE

Slide / 36 F I S H E R B R O Y L E S . C O M

ÅUnanticipated contractual 
exposures

ÅExtra-contractual exposures
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TRADITIONAL

Slide / 02  F I S H E R B R O Y L E S . C O M

ÅBreach of specific express warranty: condition of 
real estate, salability of inventory,  age of A/R 

ÅBreach of rep/covenant re Seller/target 
ócompliance with applicable lawô

ÅNo notice of claims: FLSA and other employment-
related, IP infringement, products liability, 
customer dispute, etc.

ÅInaccuracy of financials: inadequate A/R 
allowance, poor rev rec, mischaracterization of 
leases/debt, inadequate provision for disputes 
etc.

ÅIndemnities for unknown claims asserted post-
closing but arising pre-closing or specific claims 
existing at closing
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Å Privacy: collection and usage of digital material ïGDPR 

and CCPA; FTC emphasis on compliance with policies; 

increasing focus on tracking of childrensô internet usage  

Å Earnout issues for deals closing pre-pandemic

Å Force majeure invocation; combination of traditional and 

New Age: almost always present but usually not important 

Å Pandemic-related

-PPP forgivable debt

-CARES Act Sick leave violations

-OSHA non-compliance

-State or local order non-compliance?

-Negligence/nuisance claims

-other

NEW AGE OVERVIEW 
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FORCE MAJEURE: SWORD AND/OR SHIELD

Neither Party shall be liable to the other for any default under this Agreement, 
including any delay or any failure in performance, where the same is caused 
by reason of any occurrence or contingency beyond the reasonable control of 
the Party in default, including, but not limited to, acts of God, war, fire, 
insurrection, strikes, lock-outs or other serious labor disputes, delayed 
deliveries and/or non-deliveries, delayed services and/or non-services from 
subcontractors, riots, earthquakes, floods, explosions or other acts of nature, 
loss of data lines or other nonperformance of third party IT infrastructure, 
provided always that the Party seeking to rely on this provision shall give 
written notice to the other containing full particulars of the act or matter which it 
claims has put the due performance of its obligations under this Agreement 
beyond its control.
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FORCE MAJEURE SCENARIOS

ÅNotably does not refer to events occurring after contract date é may 
allow invocation of virus for contract entered intoafter its onset é 
drafting tip ïóé arising after the date hereofô 

ÅDoes above include M&A deal itself?

ÅOne party seeks to walk away

ÅAcquisition lender seeks to walk away

ÅTarget company customers seek to walk away or delay/cancel orders

ÅOperational/financial impact from invocation by those in supply chain
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PRIVACY-RELATED CONCERNS

ÅData breaches during lockdowns and WFH: state breach notification statutes

ÅMust distinguish security and information usage

ÅCCPA and GDPR address information usage

ÅCCPA enforcement began at 7-1-20 including limited private right of action

ÅOther state statutes as well

ÅIncrease focus on info use ïe.g. Zoom class actions (8)

ÅCCPA ambiguity including sale definition in regs

ÅImportance of privacy policy review in due diligence
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