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Tips for Optimal Quality FOR LIVE EVENT ONLY

Sound Quality

If you are listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial
1-877-447-0294 and enter your Conference ID and PIN when prompted.
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately
SO we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximi ze your screen, press the OFull
right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits FOR LIVE EVENT ONLY

In order for us to process your continuing education credit, you must confirm your
participation in this webinar by completing and submitting the Attendance
Affirmation/Evaluation after the webinar.

A link to the Attendance Affirmation/Evaluation will be in the thank you email
that you will receive immediately following the program.

For additional information about continuing education, callus at1 -800-926-7926
ext. 2.
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Program Materials FOR LIVE EVENT ONLY

If you have not printed the conference materials for this program, please

complete the following steps:
A Click on the link to the PDF of the sl id

to the right of the slides, just above the Q&A box.
A The PDF will open a separate tab/window. Print the slides by clicking on the
printer icon.
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BID PROCEDURES

I Courts wil/l generally give defere

Bid Procedures | etter should cont ai
state that a bid will only be deemed accepted upon execution and

delivery of a definitive Acquisition Agreement

ANo | egal o b | 4bigdang language wik gerkrally allow

Sellers to continue to shop the deal to other bidders until execution of
Acquisition Agreement
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LETTER OF INTENT

I Binding Terms
Exclusivity for Buyer/No-Shop
A Sellers push for relatively short periods

A Sellers might request early termination if (&) Buyer subsequently proposes
a lower price or other terms inconsistent with Letter of Intent, (b) Sellers
believe in good faith that parties are not making sufficient progress in
finalizing Acquisition or (c) Buyer is not keeping up with timetable agreed
by parties

Obligation to negotiate in good faith
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LETTER OF I NTENT ( CONTOD)

I Non-Binding Effect language
I Non-Binding Transaction terms

Sellers should push for inclusion of key Transaction terms with as much
detail as practicable

A Representations and warranties

A Limitation of liability/Indemnification
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ACQUISITION AGREEMENT

I Sellers want certainty with respect to amount and types of liability exposure

I Sellers counsel focuses on drafting and negotiating limited and qualified
representations and warranties and well-defined indemnification and liability
limitation provisions
I Sellers Representations and Warranties
No fA-80bor Afull disclosureo representatior
Materiality qualifications
I Material adverse effect

"Woul do vs. ficoul do
Prospects

Knowledge qualifications
I Limited list of senior executives
I Actual knowledge vs. constructive knowledge
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ACQUI SI' TI ON AGREEMENT ( CONTO

I Buyer acknowledgment that it is not relying on any representations
other than those contained in Acquisition Agreement and that no
such other representations have been made

I Sellers right to update

I Acquisition Agreements often provide that indemnification provisions
constitute the fexclusive remedyo

Agreement
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ACQUI SI' TI ON AGREEMENT ( CONTO

I Indemnification provisions

Set forth rules and mechanisms for post-Closing allocation of Losses
incurred with respect to Business sold

Based on breaches of representations and warranties or covenants and
also special indemnities

Typically cover (a) claims by one party to Acquisition Agreement against
other party and (b) Losses incurred in connection with claims made by
third parties
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ACQUI SI' TI ON AGREEMENT ( CONT

Il ndemni fication provisions (cont

Sellers objective is to receive Acquisition consideration free of
clawbacks, with minimal post-Closing liabilities to Buyer related to the
Business sold

A Limitations on indemnification claims and total indemnifiable Losses
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ACQUI SI' TI ON AGREEMENT ( CONT

Il ndemni fication provisions (cont

Scope of i ndemnifiable NLossesoO

A Sellerf avor abl e definition of L eofpaeket:
damages, losses, liabilities, costs or expenses, including reasonable
attorneysodo fees; provided, however,
Party have liability to the Indemnified Party under this Agreement for any
consequential, special, incidental, indirect or punitive damages, lost profits
or similar items (including loss of revenue, income or profits, multiple-
based damages, diminution of value or loss of business reputation or
opportunity) relating to a breach or alleged breach hereof.
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ACQUI SI' TI ON AGREEMENT ( CONTO

Il ndemni fication provisions (conto

Scope of i ndemnifiable nNnLossesoOo (coc

A Fall-back position that special and punitive damages are only
available if awarded in connection with a Third Party claim
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ACQUI SI' TI ON AGREEMENT ( CONTO

Il ndemni fication provisions (conto

Multiple Sellers/Indemnitors: several vs joint

A Indemnification on "several" basis: Only the breaching Seller is liable for
Losses or each Seller is only liable up to a pro rata amount of Losses

15 mwe.com



ACQUI SI' TI ON AGREEMENT ( CONT

Il ndemni fication provisions (cont
Survival period limitations

A Key objective of Sellers is to limit the duration of indemnification
obligations

A Survival periods set the time during which the parties may bring an
indemnification claim
Sellers want shorter survival periods
A Survival periods based on type of indemnification claim
General representations and warranties
Fundamental representations
Representations keyed to statute of limitations
Pre-Closing covenants
Post-Closing covenants
Special indemnities
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ACQUI SI' TI ON AGREEMENT ( CONTO

Il ndemni fication provisions (conto
Mini-baskets and Deductibles

A De minimist hr eshol d: Mi ni mum amount of B u
claim before Buyer may bring an action
Del i neate between materi al and | mmater

di mi ngo
ADeductible rather than Atippingodo bas
Sellers only liable for aggregate Losses that exceed a threshold amount
Indemnification liability caps

A Sellers will negotiate a liability cap at a percentage of the purchase price
for general representations

A Some deals also have an intermediate cap between the general
representations cap and the purchase price cap for certain types of claims
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ACQUI SI' TI ON AGREEMENT ( CONTO

Il ndemni fication provisions (conto

Effect of Knowledge of breach: nSar

A If Buyer knew about a claim before Closing, should Buyer be able to wait
until after the Closing and seek indemnification against Sellers for Losses
based on such claim?

AfAArStaindbaggi ngodo provision: fiNo party
any Losses resulting from or relating to any inaccuracy in or breach of any
representation or warranty in this Agreement if the party seeking
indemnification for such Losses had Knowledge of such inaccuracy or
breach before Closing. o
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ACQUI SI' TI ON AGREEMENT ( CONT

Il ndemni fication provisions (cont
Sellers right to control indemnifiable Third Party claims
Reductions against indemnifiable Losses

A Reductions for recovery under insurance policies
A Reductions for Tax benefits

Requirement to mitigate Losses

A Seller-favorable provision requires Buyer (or Indemnified Party) to mitigate
Losses in accordance with a higher standard (such as reasonable best
efforts) than otherwise imposed by applicable law
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ACQUI SI' TI ON AGREEMENT ( CONTO

Il ndemni fication provisions (conto

Funding of indemnification obligations
A If there is an escrow, Sellers want amount escrowed to serve as an
indemnification cap
A If Buyer has set-off rights for indemnification claims against an earn-out
payable to Sellers, Sellers want the set-off to be mandatory before any
out-of-pocket indemnification payment to Buyer
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ACQUI SI' TI ON AGREEMENT ( CONTO

I Representation and Warranty Insurance
Allocation of post-Closing indemnification risk to third-party
Insurer
Sellers escrow eliminated or set at 50 percent of Retention
Amount
Cap for general representations set at R&W insurance policy limit

Sellers sometimes require that R&W insurance serve as sole
source of Buyer recovery for representation and warranty
breaches
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SELLERS DISCLOSURE SCHEDULE

22

" Delivered together with Acquisition Agreement
- Contains lists and information required by Representations and

Warranties and exceptions to Representations and Warranties

- Well-drafted Sellers Disclosure Schedule can provide protection

against post-Closing claims of Seller breach of Representations and
Warranties

Incorrect or incomplete Sellers Disclosure Schedule could result in
Acquisition Agreement breach

mwe.com



SELLERS DI SCLOSURE SCHEDULE

I Process for Sellers Disclosure Schedule preparation

Begin preparation as early as practicable, while Acquisition Agreement
representations and warranties taking shape

Include key knowledgeable employees in preparation
Over-disclosure better than under-disclosure

Need to keep updating Disclosure Schedule based on developments in
Business

I Deemed disclosure of data room information (European-style
Acquisition Agreement)
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ExtraContractual Liabilities
In M&AT ransactions
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Post-closing Liabilities

SHAREHOLDER CLAIMS

A Unresolved shareholder claims
regarding the merger

- appraisal disputes

- price based breach of fiduciary duty
claims

PERKINSCOIE
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Post-closing Liabilities (continued)

NON-COMPETES/CONFIDENTIALITY/NON-DISPARAGEMENT

A Preparations to compete
- diversion of corporate opportunities

- anticipatory breach of non-
competition/no solicitation
obligations

PERKINSCOIE
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Breach of non-compete/no Breach of confidentiality or

solicitation obligations non-disparagement obligations
based on post-closing acts A contractual restrictions
of seller or its affiliates A tort-based claims

act
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FOUR CORNERS CLAUSE

A Purpose is to limit liability to the
claims arising from provisions of the
agreement

A Provisions for
I. entire agreement,
ii. non-reliance,
lii. definition of fraud

28 | © 2020 Perkins Coie LLP
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ENTIRE AGREEMENT/EXCLUSIVE REMEDY

A Courts (applying Delaware law) will generally allow sophisticated parties to
disclaim reliance on extra-contractual representations

A Fraud claims based on representations made outside of an acquisition
agreement can be eliminated by a non-reliance clause

A Full disclosure reps may be limited by combination of non-reliance and
entire agreement provisions

A But, the clause is likely not effective to waive the right to sue for fraudulent
inducement.
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NON-RELIANCE/NO ADDITIONAL REPS

A Disclaimers of extra-contractual representations on their own is not enough
to preclude claims

A Anvil Holding Corp. v. Iron Acg. Co., Inc. i agreement contained an extra-
contractual representation disclaimer, but not a non-reliance provision and
did contain a fraud exception to sole remedy language

A Courts have made distinction between breach of reps due to false
statements and active concealment

A Non-reliance by buyer is a significant factor in precluding claims
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FRAUD CARVE-OUTS

A Express carve out for causes of action arising from
fraud undercuts exclusive remedies provision if action
is based on claim of fraud

A Undefined fraud exemption could permit tort based
claimswhichmaynotr epr esenas fAifraudo
commonly understood. Do not
permit an innocent misstatement to be fraud

AfAEqui Fradu doditydemands an equitable remedy

A Fraud liability can be imputed to parties to the
agreement, even if such parties did not perpetrate the

fraud

A Recovery for fraud claims may be mitigated if express
remedy for acts defined as fraud
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DRAFTING TIPS:

32 | © 2020 Perkins Coie LLP

Specifically negotiate each provision

Expressly disclaim reliance on reps not in four corners of the agreement

Expressly state that no reliance has been placed on statements of
representatives of seller or on diligence production/data room

Expressly state that no reliance has been place on prior reps

Include broad limitation of liability language and specifically address the
types of reps not being relied on

Make the limitation language conspicuous

PERKINSCOIE



Diligence Process

- a distressed seller may not have the time/resources to provide a
complete response to a diligence request

- important to include non-reliance/exclusive remedy provisions

Howinas 1| sO Sios? nhas
- contractual disclaimer of fraudulent acts
- public policy considerations

ARZone of | freabed olamsc y o
- fiduciary duty
- lender liability
- fraudulent conveyance
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Successor liability

- sale and dissolution shortly thereafter is an important factor in successor
liability of seller

- de facto merger

Sticky Liabilities
- employmentissues
- ERISA
- environmental

Indemnification by an insolvent seller
- escrows/holdbacks
- guarantees
- letters of credit
- lockbox and security interests
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FisherBroyles’

A Limited Liability Partnership
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