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OUTLINE
I. Classification of foreign pensions, annuities
and social security (Jim Klein)
II. Differentiation between most foreign plans
and US “qualified plans” (Patty Weisgerber)
III. Income calculations – distribution and
ownership (Jim Klein)
IV. Information reporting (Alison Dougherty)
V. Case study and illustrations (all)
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I. Classifications of Foreign Pensions,
Annuities and Social Security
The US divides the pension world into two parts:
1. Plans qualified under the detailed, complex
tax rules of IRC section 401ff
2. All other plans, which are viewed as
“nonqualified” by the US

More on this in topic II.
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I. Classifications of Foreign Pensions,
Annuities and Social Security
Assuming all these are “nonqualified” the basic types of
plans are
1. Funded DB plans
2. Funded DC plans
3. Unfunded plans
4. Personal pensions and annuities
5. Social Security
It’s not always easy to characterize a foreign retirement
arrangement, but characterization will determine tax,
reporting and access to treaty protection
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I. Classifications of Foreign Pensions,
Annuities and Social Security
Funded DB
• Basic US test: are assets segregated from claims of
creditors?
• What about “employer grantor trusts” such as UK EBTs?
• What about national provident funds with declared
earnings rates? DB or DC?
If funded and DB, then the big question of taxation under
402(b)(1) (contributions) or 402(b)(4) (full accrued benefit)
(covered later)
• Big employer issue: no deduction, no charge to earnings for
contributions or benefits, without IRC 404A election
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I. Classifications of Foreign Pensions,
Annuities and Social Security
Funded DC
• For true DC, no funding deficit or surplus,
usually no complexity of offsets for other
plans
• Same funded status questions as for DB
• Employer deduction easier under “separate
share” rule
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I. Classifications of Foreign Pensions,
Annuities and Social Security
Unfunded plans
• Arguably no income before distribution unless
constructive receipt
• OR the big threat of 409A (current income and
penalties, unless broad based plan)
• Funded v Unfunded is a basic “on/off switch;” a
plan is subject to either 402(b) or 409A
• Local “accrual” deduction invalid for US
deductions and charge to earnings, without 404A
11

I. Classifications of Foreign Pensions,
Annuities and Social Security
Personal pensions and annuities
• Think IRAs outside the US
• Usually capital investments, with income
sometimes sheltered if under annuity rules
• Sometimes US basis created under IRC 72(f),
but beware 72(w); more on this later
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I. Classifications of Foreign Pensions,
Annuities and Social Security
Social Security
• Usually characterized as unfunded government
pensions
• Arguably not taxed until distribution
• Can be “totalized” or avoided under social
security totalization treaties
• Means tested income is usually not considered
social security by the US
But characterization can be inconsistent, eg,
Australia superannuation (see case study)
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I. Classifications of Foreign Pensions,
Annuities and Social Security
Role of income tax treaties
• Override of US domestic tax law, sheltering
income during participation, or avoiding tax at
distribution
• Limited application: for income that “looks”
something like US qualified plans or IRAs
• Can be inconsistent with totalization treaties
(eg, Australia; again, in case study)
14

“Foreign” Retirement Plans and
United States “Qualified Plans”
M. Robinson & Company, P.C.
Tax Law Specialists
160 Federal St.
Boston, MA 02110
(617) 428-6900
Attorney Patricia Weisgerber, LL.M
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(c) Copyright M. Robinson & Company July 2017. All Rights Reserved.

What is a U.S. “Qualified” Retirement Plan?
16

IRC Section 401: Qualified Pension, Profit-Sharing, Stock Bonus Plans, Etc.
Compliance with Section 401 requirements includes:








A trust “created or organized” in the United States
Minimum participation standards
Non-discrimination tests
Contributions generally limited to employer, employee or both
Minimum vesting standards
Required distributions

Tax Consequences





Employer gets immediate contribution deduction (Section 404(a)).
The trust which holds retirement plan assets does not pay taxes (Section 501(a)).
The employee receives tax deferral on contributions and earnings (Sections
402(a) and 403(a)(1)).
The employee is subject to taxation when the income is distributed (Sections 401
and 72).

(c) Copyright M. Robinson & Company July 2017. All Rights Reserved.

What is a “Foreign” Retirement Plan?
17



There is no IRC definition of a “foreign” retirement plan.


But, generally, if all requirements of a “qualified” retirement plan
(QRP) are met except the trust has a foreign situs, the trust will be
treated as exempt from U.S. tax.
– Section 402(d).


Foreign Situs Trust: A trustee or a person with the “authority to
control substantial decisions” is not a U.S. person and/or the court
with primary supervision is not a U.S. court.
– Section 7701(a)(30)(E) and Section 7701(a)(31).

(c) Copyright M. Robinson & Company July 2017. All Rights Reserved.

Examples of
Broad-Based Foreign Retirement Plans
18

 Provident Funds
• Singapore Central Provident Fund (CPF)
• Hong Kong Mandatory Retirement Fund (MPF)
• Hong Kong Occupational Retirement Schemes Ordinance (ORSO)
• MineWorkers Provident Fund South Africa

 The Australian Superannuation Fund
 Swiss Pillar Pension System
 Canadian Retirement Plans
• Registered Retirement Savings Plan (RRSP)
• Registered Retirement Income Fund (RRIF)

 Private Retirement Insurance Plans
(c) Copyright M. Robinson & Company July 2017. All Rights Reserved.

Taxation of Beneficiaries of Non-Qualified
(“Foreign”) Retirement Plans
19

Questions to ask when determining the U.S. tax treatment of a
foreign retirement plan:


Does it meet the Section 402(d) requirements to be treated for tax
purposes as a qualified retirement plan?



What type of plan is it - Is it a government pension scheme, an
employer pension scheme, a self-employed pension scheme, etc?



Do pension scheme provisions of a tax treaty with the U.S. apply?



Who made the contributions to the foreign retirement plan?


More than 50% by the individual: treatment of the retirement plan as a
“Foreign Grantor Trust.”



More than 50% by the employer: treatment of the retirement plan as an
“Employees’ Trust.”

(c) Copyright M. Robinson & Company July 2017. All Rights Reserved.

Taxation of Beneficiaries of Non-Qualified
(“Foreign”) Retirement Plans
20

Employees’ Trust
An acceptable definition of a Non-Exempt “Employees’ Trust” is a trust
associated with a non-qualified retirement plan. The employer contributes
more than 50 percent of the trust assets and maintains the plan for the benefit
of the employees.
- See, generally, Regulation 1.402(b)-1(b)(6).

(c) Copyright M. Robinson & Company July 2017. All Rights Reserved.

Taxation of Beneficiaries of Non-Qualified
(“Foreign”) Retirement Plans
21

Tax Treatment


Beneficiaries of a “foreign” retirement plan are subject to tax under:


Section 402(b) and related regulations (Employees’ Trusts)



Section 679 (Foreign Grantor Trusts)



Section 409A (Non-Qualified Deferred Compensation Plans)

(c) Copyright M. Robinson & Company July 2017. All Rights Reserved.

Taxation of Beneficiaries of
Foreign Retirement Plans: Ownership
22

Employee Contributions

Employer Contributions

Greater than 50%

Greater than 50%

Ownership for Grantor Trust
Purposes

Ownership for Employees Trust
Purposes

• Employee is Owner/Grantor of
portion Employee contributed.
• Employer is Owner of balance of trust
account.

• Employer is Owner of the entire trust.
• See Treas. Reg. 1.402(b)-1(b)(6)

• See Treas. Reg. 1.402(b)-1(b)(6)

Employer Contributions
• Included in income, as vested.
• See Section 402(b)(1)

Employee Contributions
• Included in income, as vested.
• See Sections 402(b)(1), 671-678, 679

Employer Contributions
• Included in income, as vested
• See Section 402(b)(1)

(c) Copyright M. Robinson & Company July 2017. All Rights Reserved.

Taxation of Beneficiaries of
Foreign Retirement Plans: Internal Build-Up
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Employee Contributions
Greater than 50%

Employer Contributions
Greater than 50%

Tax on Internal Build-Up of
Income

Tax on Internal Build-up of
Income

• Employer’s Portion is subject to tax
upon distribution under Section 72.

• Employer is Owner of Entire Trust –
no Employer/Employee portions.

• See Section 402(b)(2), but also see Highly
Compensated Employee slide.

• Employee’s Portion is subject to tax as
a grantor trust.
• See Treas. Reg. 1.402(b)-1(b)(6) & § 679.

• See Treas. Reg. 1.402(b)-1(b)(6)
• Income is subject to tax upon distribution
under § 72 (See § 402(b)(2)).
• UNLESS Highly Compensated Employee in
a discriminatory plan.
• See HCE slide.

Basis Adjustment for Reported
Income

Basis Adjustment for Reported
Income

• See Treas. Reg. 1.402(b)-1(b)(5)

• See Treas. Reg. 1.402(b)-1(b)(5)
(c) Copyright M. Robinson & Company July 2017. All Rights Reserved.

Taxation of
Highly Compensated Employees (HCE)
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Highly Compensated Employees – Employees’ Trusts


Section 402(b)(4)(C) Definition of Highly Compensated Employees –
• >5% Owner – Section 414(q)(1)(A)
• $80,000 (indexed for inflation) earned in preceding year, etc.

– Section 414(q)(1)(b)


Issue if plan is discriminatory – does not satisfy the requirements of
Sections 401(a)(26) or 410(b).



Amount Included: Inclusion in income of “vested accrued benefit”
– Section 402(b)(4)(A)

(c) Copyright M. Robinson & Company July 2017. All Rights Reserved.

Taxation of Beneficiaries of
Foreign Retirement Plans: Final Distributions
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Employee Contributions
Greater than 50%

Employer Contributions
Greater than 50%

Final Distributions

Final Distributions

• Employer’s Portion is subject to
reporting under § 72.
• See § 402(b)(2).
• Employee’s Portion is free of tax since
income was previously taxed under
§ 679.

• All Distributions from the Entire Trust
are subject to tax under § 72.
• No portions are free from tax.
• See § 402(b)(2).

(c) Copyright M. Robinson & Company July 2017. All Rights Reserved.

Non-Qualified Deferred Compensation Plans –
Section 409A
26

“Non-qualified deferred compensation plans” must
comply with various rules regarding the timing of income
deferrals and plan distributions.



“subject to a substantial risk of forfeiture”
Section 409A(a)(1)

Examples







Severance Agreements
Employment Agreements
Change in Control Agreements
Bonuses
Long-Term Incentive Plans
(c) Copyright M. Robinson & Company July 2017. All Rights Reserved.

Non-Qualified Deferred Compensation Plans –
Section 409A
27



Non-qualified deferred compensation plans do not include
qualified employer plans.




Treas. Reg. 1.409A-1(a)(2)

Non-qualified deferred compensation plans potentially include
employee trusts described in Section 402(b)(1), i.e. foreign
retirement plans.


Section 409A(d)(1)

(c) Copyright M. Robinson & Company July 2017. All Rights Reserved.

Non-Qualified Deferred Compensation Plans –
Section 409A
28

Foreign Plan Exceptions


Excluded if a tax treaty applies.




See Treas. Reg. 1.409A-1(a)(3)(i).

Certain “broad-based foreign retirement plans” are excluded.


See Treas. Reg. 1.409A-1(a)(3)(v).



Non-elective deferrals by U.S. citizens and lawful permanent residents.


See Treas. Reg. 1.409A-1(a)(3)(iii).

(c) Copyright M. Robinson & Company July 2017. All Rights Reserved.

Non-Qualified Deferred Compensation Plans –
Section 409A – Certain Foreign Plan Exceptions
29

“Broad-Based Foreign Retirement Plan” Criteria





Written arrangement



Wide range of employees, substantially all are NRAs



Nondiscriminatory in coverage and benefits



Discourages use of plan benefits for non-retirement purposes



Individual cannot be eligible to participate in U.S. qualified plan



Deferral is non-elective and relates to foreign earned income



Section 415 limits (on benefits and contributions) apply

The above listing is not exhaustive.


See Treas. Reg. 1.409A-1(a)(3).

(c) Copyright M. Robinson & Company July 2017. All Rights Reserved.

Non-Qualified Deferred Compensation Plans –
Section 409A: Penalties
30

Penalty for Non-Compliance:


All amounts deferred under the plan for the current year and all previous years
become immediately taxable.




Plus, 20% penalty tax




See Section 409A(a)(1)(A)
See Section 409A(b)(5)(A)

Plus, interest at the underpayment rate plus 1%...


… on the underpayments that would have occurred had the amounts required to be
included in gross income been includible in gross income for the taxable year in
which first deferred or, if later, the first taxable year in which such amounts are not
subject to a substantial risk of forfeiture.




See Section 409A(b)(5)(B)

Penalty also applies to increases in asset values.


See Section 409A(b)(4)
(c) Copyright M. Robinson & Company July 2017. All Rights Reserved.

M. Robinson & Company, P.C.
Tax Law Specialists
160 Federal St.
Boston, MA 02110
(617) 428-6900
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III. Income calculations – distribution
and ownership (Jim Klein)
At distribution
• US citizens and residents taxable on
worldwide income, without regard to source
or physical presence
• NonUS taxation may also apply
• US tax credits for foreign taxes only for foreign
source income
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III. Income calculations – distribution
and ownership
At distribution
• Basic US domestic tax rule: no taxation of
basis in plan or annuity
• Special “basis creation” rule in 72(f), giving
NRAs basis for contributions while a NRA
• A big take-back in 72(w), denying basis if not
actually taxed

34

III. Income calculations – distribution
and ownership
At distribution
• Basic US rule: US taxation of portion of pension
derived from US services
• Big issue is sourcing of services along with
complex offset facts
• Employer of employee with US taxable income
has required US reporting, withholding and
remittance (often ignored)
• Big treaty exception: only country of residence
can tax (both annuities and lump sums); big
exception to the exception: the “savings clause”
35

III. Income calculations – distribution
and ownership
Typical “old style” treaty provision on distributions (France,
Art 18(1)(a)):
• Pensions “owned by a resident of a Contracting State in
consideration of past employment, whether paid
periodically or in a lump sum, shall be taxable only in that
State”
BUT
• “Notwithstanding any provision of the Convention except
the provisions of paragraph 3, the United States may tax its
residents, as determined under Article 4 (Resident), and its
citizens as if the Convention had not come into effect. “
Paragraph 3 gives an exception for Art 18(1)(b) (social
security).
36

III. Income calculations – distribution
and ownership
Example:
• Nonresident alien works outside US, earns pension credits
• NRA comes to the US on assignment, keeps earning a
pension
• NRA goes to a third country, earns a different pension,
offset by prior pensions
• Assuming no taxation during accruals (nonvested, or
nonfunded), taxation at retirement will have US taxation of
US source pension, based on services, not location of
pension plan
• A nonUS employer will have an obligation to report,
withhold and remit on these amounts, and for the
individual this may end discussion/analysis
37

III. Income calculations – distribution
and ownership
• The above is under US domestic law
• An income tax treaty may override
• The US has tax treaties with many countries,
but notable exceptions are Hong Kong, Brazil,
and all the tax havens
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III. Income calculations – distribution
and ownership
Application of Treaties
• Individual must be eligible
• Treaty limitations may apply (415 and 401(k))
• Proper procedures must be in place before the taxable
event (eg, Form 8233)
• Strong tendency to ignore process and procedure in
anticipation of treaty protection
• In all cases, if employer controls US tax filing (typical
for assignees) failure to withhold has minimal tax
implication if tax paid (IRC section 3402(d)and Form
4669)
39

III. Income calculations – distribution
and ownership (Jim Klein)
Ownership rules (participation in funded plans)
• US domestic law taxes vested, funded accruals (for US
citizens, RAs and NRAs while working in the US and
participating in nonUS plans)
• Big issue: how?
• 402(b)(1): traditional taxation of contributions
• 402(b)(4): TRA 86 “fix” for taxing accruals, not
contributions for “discriminatory” plans
• Little legislative history for 402(b)(4) for foreign plans,
and technical issues for taxation of all accruals
40

III. Income calculations – distribution
and ownership (Jim Klein)
Ownership rules
• Until 1993, no treaty protection
• Currently, most treaties protect taxation of
accruals
• Limited amounts, limited application, and
much-ignored procedural rules for current
accruals
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III. Income calculations – distribution
and ownership
Ownership taxation (participation in funded plans): typical “new style” tax
treaty provision on accruals (Model Treaty Article 18):
• a) contributions paid by or on behalf of that individual to the pension fund
during the period that he exercises an employment or self-employment in
the other Contracting State shall be deductible (or excludible) in
computing the individual’s taxable income in that other Contracting State;
and
• b) any benefits accrued under the pension fund, or contributions made to
the pension fund by or on behalf of the individual’s employer, during that
period shall not be treated as part of the employee’s taxable income and
any such contributions shall be allowed as a deduction in computing the
taxable income of the individual’s employer in that other Contracting
State.
The relief available under this paragraph shall not exceed the relief that would
be allowed by the other Contracting State to residents of that Contracting
State for contributions to, or benefits accrued under, a pension fund
established in that Contracting State.
42

III. Income calculations – distribution
and ownership
Treaties on interests in pension funds: lots of
words, but basically
• No taxation of accruals
• Limitations on situations
• Limited to US maximums (IRC section 415)
• Subject to procedural claims

43

III. Income calculations – distribution
and ownership (Jim Klein)
Ownership rules
• In addition to taxation, extensive FATCA
reporting; also FBAR issues
• Normally an exception for interests in
retirement plans, but not so clear for DC plans

44

Mastering U.S. Tax Reporting of Foreign Retirement Account
Ownership and Distributions
IV. Information Reporting
Alison N. Dougherty
Aronson LLC
July 6, 2017

http://blogs.aronsonllc.com/tax/reporting-foreign-accounts-offshore-assets/

Overview of U.S. Federal International Information Returns
 FinCEN Form 114 – Report of Foreign Bank and Financial Accounts
(FBAR)
 U.S. Federal Form 8938 – Statement of Specified Foreign Financial Assets
 U.S. Federal Form 3520 - Annual Return To Report Transactions With
Foreign Trusts and Receipt of Certain Foreign Gifts
 U.S. Federal Form 3520-A - Annual Information Return of Foreign Trust
With a U.S. Owner
 U.S. Federal Form 8621 - Information Return by a Shareholder of a
Passive Foreign Investment Company or Qualified Electing Fund
 U.S. Federal Form 8833 - Treaty-Based Return Position Disclosure Under
I.R.C. Section 6114 or 7701(b)
 U.S. Federal Form 5471 - Information Return of U.S. Persons With
Respect To Certain Foreign Corporations
 U.S. Federal Form 8865 - Information Return of U.S. Persons With
Respect To Certain Foreign Partnerships
© 2017 | www.aronsonllc.com | www.aronsonllc.com/blogs |

46

FinCEN Form 114 Report of Foreign Bank and Financial Accounts
 FBAR filing requirement – U.S. person with a financial interest in or signature
authority over foreign bank and financial accounts
 Financial interest = owner of record or holder of legal title of account or ownership
interest in more than 50% of company or more than 50% beneficial interest in a
trust that owns the account
 Signature authority = the right to control disposition of funds or assets in the
account by written or verbal communication to the financial institution

 FBAR reporting threshold = highest aggregate balance of all reportable foreign
accounts is greater than $10,000 USD at any time during the calendar year
 Accounts reportable on FBAR include Canadian RRSPs and RRIFs
 Penalties for the failure to file FBAR include:
 $10,000 USD civil penalty for non-willful violation
 Greater of $100,000 USD or 50% of account balance for willful failure to file FBAR
 Criminal penalties including imprisonment for willful failure to file FBAR

 File the FBAR by the original 4/15 due date or extended 10/15 due date
© 2017 | www.aronsonllc.com | www.aronsonllc.com/blogs |
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FinCEN Form 114 Report of Foreign Bank and Financial Accounts









What is reportable on the FBAR?
Checking, savings, demand, deposit, time deposit account
Securities, brokerage, or investment account
Commodity futures or options account
Insurance policy with a cash value (e.g., whole life insurance policy)
Annuity policy with cash value
Shares in a mutual fund or similar pooled fund (i.e., a fund that is available to the general public with a
regular net asset value determination and regular redemptions
Foreign retirement plan accounts generally must be reported on the FBAR.

Exceptions to the FBAR Reporting Requirement:
Owners and beneficiaries of U.S. IRAs (31 C.F.R. § 1010.350(g)(4))
Participants in and beneficiaries of tax-qualified retirement plans (31 C.F.R. § 1010.350(g)(4))
Trust beneficiaries (but only if a U.S. person reports the account on an FBAR filed on behalf of the trust)
(31 C.F.R. §1010.350(g)(5))
 Social security program type benefits from a foreign government
 Hedge fund or private equity fund ownership interests not held in a foreign account with a financial
institution
 https://www.irs.gov/businesses/small-businesses-self-employed/report-of-foreign-bank-and-financialaccounts-fbar
 https://www.irs.gov/businesses/comparison-of-form-8938-and-fbar-requirements





© 2017 | www.aronsonllc.com | www.aronsonllc.com/blogs |
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Form 8938 Statement of Specified Foreign Financial Assets


Form 8938 filing requirement - Specified individual (U.S. persons and certain nonresident individuals) with an interest
in a specified foreign financial asset



Form 8938 reporting threshold
 Single or married filing separately status living in United States – total value of all reportable foreign assets
combined is more than $50,000 USD at 12/31 or $75,000 at any time during calendar year
 Married filing jointly status living in United States – total value of all reportable foreign assets combined is more
than $100,000 USD at 12/31 or $150,000 at any time during calendar year
 Single or married filing separately status living outside United States – total value of all reportable foreign assets
combined is more than $200,000 USD at 12/31 or $300,000 at any time during calendar year
 Married filing jointly status living outside United States – total value of all reportable foreign assets combined is
more than $400,000 USD at 12/31 or $600,000 at any time during calendar year



Reportable assets include Canadian RRSPs, RRIFs, foreign retirement plans, and deferred compensation plans
 If maximum value of share of assets in foreign pension plan cannot be determined then report the actual
payment amounts from foreign pension plan



Form 8938 failure to file penalty $10,000 USD plus additional $10,000 USD penalty up to a maximum of $50,000 USD
for each 30 day period that failure to file continues after 90 days following IRS notice
40% of understatement as accuracy-related penalty for underpayment of tax regarding a foreign financial asset
File Form 8938 with the filer’s U.S. Federal income tax return by the original or extended due date




© 2017 | www.aronsonllc.com | www.aronsonllc.com/blogs |
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Form 8938 Statement of Specified Foreign Financial Assets


















What are the specified foreign financial assets that I need to report on Form 8938?
If you are required to file Form 8938, you must report your financial accounts maintained by a foreign financial
institution. Examples of financial accounts include:
Savings, deposit, checking, and brokerage accounts held with a bank or broker-dealer.
And, to the extent held for investment and not held in a financial account, you must report stock or securities issued
by someone who is not a U.S. person, any other interest in a foreign entity, and any financial instrument or contract
held for investment with an issuer or counterpart that is not a U.S. person. Examples of these assets that must be
reported if not held in an account include:
Stock or securities issued by a foreign corporation;
A note, bond or debenture issued by a foreign person;
An interest rate swap, currency swap, basis swap, interest rate cap, interest rate floor, commodity swap, equity swap,
equity index swap, credit default swap or similar agreement with a foreign counterpart;
An option or other derivative instrument with respect to any of these examples or with respect to any currency or
commodity that is entered into with a foreign counterpart or issuer;
A partnership interest in a foreign partnership;
An interest in a foreign retirement plan or deferred compensation plan;
An interest in a foreign trust or estate;
Any interest in a foreign-issued insurance contract or annuity with a cash-surrender value.
Foreign mutual funds and ownership interests in foreign hedge funds and private equity funds
The examples listed above do not comprise an exclusive list of assets required to be reported.
https://www.irs.gov/businesses/corporations/basic-questions-and-answers-on-form-8938#OverviewQ1
https://www.irs.gov/businesses/comparison-of-form-8938-and-fbar-requirements

© 2017 | www.aronsonllc.com | www.aronsonllc.com/blogs |
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Form 8938 Statement of Specified Foreign Financial Assets
 Foreign pensions, deferred compensation plans, or foreign
social security
 I have an interest in a foreign pension or deferred
compensation plan. Do I need to report it on Form 8938?
 If you have an interest in a foreign pension or deferred
compensation plan, you have to report this interest on Form 8938 if
the value of your specified foreign financial assets is greater than
the reporting threshold that applies to you.
 I am a U.S. taxpayer and have earned a right to foreign social
security. Do I need to report this on Form 8938?
 Payments or the rights to receive the foreign equivalent of social
security, social insurance benefits or another similar program of a
foreign government are not specified foreign financial assets and are
not reportable.
© 2017 | www.aronsonllc.com | www.aronsonllc.com/blogs |
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Form 8938 Statement of Specified Foreign Financial Assets
 I have a financial account maintained by a U.S. financial
institution (including U.S. mutual funds, IRAs and 401(K) Plans)
that holds foreign stock and securities. Do I need to report the
financial account or its holdings on the Form 8938?
 You do not need to report a financial account maintained by a U.S.
financial institution or its holdings. Examples of financial accounts
maintained by U.S. financial institutions include:
 U.S. Mutual fund accounts
 IRAs (traditional or Roth)
 401 (k) retirement plans
 Qualified U.S. retirement plans
 Brokerage accounts maintained by U.S. financial institutions
© 2017 | www.aronsonllc.com | www.aronsonllc.com/blogs |
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I.R.S. Revenue Procedure 2014-55
 Rev. Proc. 2014-55 (10/7/2014) allows an automatic treaty election under Article
XVIII(7) of the U.S. income tax treaty with Canada for the deferral of U.S. Federal
tax on accrued but undistributed income and simplifies reporting of income from
Canadian retirement plans including RRSPs and RRIFs.
 Eligible individuals – Report distributions from Canadian retirement plans on U.S.
Federal tax return in the year of distribution.
 U.S. citizen or resident at any time while a beneficiary of the Canadian
retirement plan
 Filed a U.S. Federal Form 1040 individual tax return for each year as required
 Has not previously reported accrued but undistributed income from the plan on a
U.S. Federal tax return
 Has reported all distributions received from the plan in accordance with treaty
election for all taxable years

 Ineligible individuals who have previously reported accrued but undistributed
income from Canadian retirement plan on a U.S. Federal tax return – Must
continue to report undistributed income unless they obtain consent from the IRS.
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Form 8891 Now Obsolete
 Before Rev. Proc. 2014-55, Form 8891 was required to be filed to
elect deferral of U.S. Federal tax on accrued but undistributed
income from Canadian RRSPs and RRIFs.
 According to Rev. Proc. 2014-55, Form 8891 is now obsolete as of
12/31/2014.
 Previously, if Form 8891 was filed, the Canadian retirement plan was
not required to be reported on Form 8938 Statement of Specified
Foreign Financial Assets. Without Form 8891, the Canadian
retirement plan is now required to be reported on Form 8938.
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Forms 3520 and 3520-A Foreign Trust Reporting
 Rev. Proc. 2014-55, Section 5 provides that beneficiaries and annuitants of
Canadian retirement plans are not required to report contributions to,
distributions from, and ownership of Canadian retirement plans under the
I.R.C. § 6048 Form 3520 reporting requirements. Custodians also are not
required to file the Form 3520-A with respect to a Canadian retirement
plan.
 Rev. Proc. 2014-55 definition of Canadian retirement plan is any trust,
company, organization, or other arrangement that is within the scope of
Article XVIII(7) of the U.S. income tax treaty with Canada.
 Forms 3520 and 3520-A are potentially required for foreign trusts such as
an Australian Superannuation Fund that are not within scope of the treaty
or otherwise excepted specifically for transfers to foreign trusts described
under I.R.C. Sections 402(b), 404(a)(4), and 404A.
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Forms 3520 and 3520-A Foreign Trust Reporting
 Form 3520 - Annual Return To Report Transactions With Foreign Trusts
and Receipt of Certain Foreign Gifts
 Who must file Form 3520?
1.
2.
3.
4.

U.S. person that directly or indirectly transfers cash or property to a foreign
trust
U.S. owner of a foreign grantor trust
U.S. person that received a distribution from a foreign trust
Other transactions with foreign trusts and gifts or inheritances from foreign
persons

 File Form 3520 by the original or extended due date of the U.S. filer’s U.S.
Federal tax return.
 Form 3520 penalties
 35% of the amount that the U.S. person transferred to the foreign trust
 35% of the amount that the U.S. person received as a distribution from the
foreign trust
 5% of the gross value of the portion of the foreign trust's assets treated as
owned by a U.S. person under the U.S. grantor trust rules (I.R.C. Sections
671 through 679)
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Forms 3520 and 3520-A Foreign Trust Reporting

 Form 3520 Foreign trust reporting exceptions:
 Transfers to foreign trusts described in I.R.C. §§ 402(b),
404(a)(4), or 404A.
 Transfers to, ownership of, and distributions from a
Canadian registered retirement savings plan (RRSP), a
Canadian registered retirement income fund (RRIF), or
any other Canadian retirement plan that is within the
meaning of section 3 of Rev. Proc. 2014-55. See Rev.
Proc. 2014-55, 2014-44 I.R.B. 753, available at
www.irs.gov/irb/2014-44_IRB/ar10.html.
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Forms 3520 and 3520-A Foreign Trust Reporting
 Form 3520-A Annual Information Return of Foreign Trust With a U.S. Owner
 Who must file Form 3520-A – Foreign grantor trust (as determined under
U.S. grantor trust rules of I.R.C. §§ 671-679) with a U.S. owner
 Form 3520-A reporting exception: Custodians of Canadian registered retirement
savings plans (RRSPs) and Canadian registered retirement income funds (RRIFs)
are not required to file Form 3520-A with respect to a U.S. citizen or resident alien
who holds an interest in an RRSP or RRIF. In addition, custodians of any other
Canadian retirement plan within the meaning of section 3 of Rev. Proc. 2014-55
are not required to file Form 3520-A for a U.S. citizen or resident alien owner or
beneficiary. See Rev. Proc. 2014-55, 2014-44 I.R.B. 753, available at
www.irs.gov/irb/2014-44_IRB/ar10.html.
 File Form 3520-A with the IRS by the 15th day of the 3rd month after the foreign
trust’s tax year end.
 Form 3520-A penalties
 Greater of $10,000 or 5% of the trust’s assets that the U.S. owner is considered to own
 Additional penalties if noncompliance continues more than 90 days after IRS mails
notice
 Criminal penalties for the failure to file on time or for filing a false or fraudulent return
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Form 8833 Treaty-Based Return Position Disclosure
 Rev. Proc. 2014-55 appears to imply that the treaty election is automatic for the
deferral of U.S. Federal tax on accrued but undistributed income from Canadian
retirement plans.

 File Form 8833 Treaty-Based Return Position Disclosure as a protective filing to
support deferral of U.S. Federal tax on accrued but undistributed income from
Canadian retirement plan for eligible individuals. Include reference to Article XVIII(7)
of the U.S. income tax treaty with Canada in description of treaty position on Form
8833.
 Otherwise according to Rev. Proc. 2014-55, eligible individuals must report on their
U.S. Federal income tax return any income that has accrued in the plan when it is
distributed.
 Exception for Form 8833 reporting for a taxpayer’s treaty-based position for the U.S.
taxation of income from private and public pensions and social security to the extent
modified by a U.S. income tax treaty. U.S. Treas. Reg. § 301.6114-1(c)(iv).
 Failure to File Form 8833 penalties: $1,000 for individuals and $10,000 for
corporations
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Form 5471 Information Return for U.S. Shareholders of a Foreign Corporation

 Form 5471 is filed by a U.S. person to report ownership of a foreign
corporation.
 Category 2 filer – U.S. officer or director in a year when any U.S.
person acquires 10% of the vote or value of a foreign corporation
 Category 3 filer – U.S. person who acquires or disposes of a 10%
ownership interest in a foreign corporation or who becomes a U.S.
person while owning 10%
 Category 4 filer – U.S. person who controls (i.e., owns more than
50%) of a foreign corporation for 30 days during the tax year
 Category 5 filer – U.S. person who owns at least 10% of the voting
stock of a foreign corporation when more than 50% of the vote or
value is owned by U.S. persons
 Form 5471 penalty is $10,000 USD for the late, inaccurate, or
incomplete filing or failure to file per foreign corporation per year
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Form 8865 Information Return for U.S. Partners of a Foreign Partnership
 Form 8865 is filed by a U.S. person to report ownership of a foreign
partnership.
 Category 1 filer – U.S. person who controls (i.e., owns more than 50%) of a
foreign partnership at any time during the partnership’s tax year
 Category 2 filer – U.S. person who owns at least 10% of a foreign
partnership at any time during the partnership’s tax year while the
partnership is controlled by U.S. persons who each own at least 10%
 Category 3 filer – U.S. person who contributes property to a foreign
partnership and owns directly or constructively at least 10% of the foreign
partnership after the transfer or the value of the property transferred in the
12 months ending on the date of the transfer exceeds $100,000 USD
 Category 4 filer – U.S. person who has a reportable event with an
acquisition that results in an increase to 10% or by 10%, or a disposition
that results in a decrease below 10% or by 10% of the ownership interest in
the foreign partnership
 Form 8865 penalty is $10,000 USD for the late, inaccurate, or incomplete
filing or failure to file per foreign partnership per year
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Form 8621 Information Return by U.S. Shareholder of PFIC or QEF
 Foreign retirement plan accounts such as Canadian RRSP and RRIF
accounts typically hold ownership interests in foreign mutual funds which
are passive foreign investment companies (PFICs).
 Form 8621 reporting is required for an ineligible individual’s ownership of
PFICs held through the U.S. individual’s foreign retirement plan account.
Eligible individuals may qualify for relief from annual Form 8621 reporting
requirements under U.S. Treas. Reg. § 1.1298-1(c)(4).
 As a protective filing, the U.S. individual should file the Qualified Electing
Fund election on the Form 8621 in the year when the foreign retirement
plan acquires the PFIC interest.
 An issue is whether Rev. Proc. 2014-55 allows automatic deferral of U.S.
Federal tax on undistributed QEF/PFIC income for eligible individuals that
own PFIC interests in their Canadian RRSP and RRIF accounts. One
position is that deferral is allowed based on the treaty.
© 2017 | www.aronsonllc.com | www.aronsonllc.com/blogs |

62

Form 8621 Information Return by U.S. Shareholder of PFIC or QEF
 Relief from annual Form 8621 PFIC reporting for PFICs held in
foreign pension funds.
(4) Exception for PFIC stock held through certain foreign pension funds.
A shareholder who is a member or beneficiary of, or participant in, a
plan, trust, scheme, or other arrangement that is treated as a foreign
pension fund (or equivalent) under an income tax treaty to which the
United States is a party and that owns, directly or indirectly, an interest
in a PFIC is not required under section 1298(f) and these regulations to
file Form 8621 (or successor form) with respect to the PFIC interest if,
pursuant to the applicable income tax treaty, the income earned by the
foreign pension fund may be taxed as the income of the shareholder
only when and to the extent the income is paid to, or for the benefit of,
the shareholder. U.S. Treas. Reg. § 1.1298-1(c)(4).
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Form 1116 Foreign Tax Credit for U.S. Individuals
 A U.S. individual may be required to pay foreign individual income tax on distributions
of income from a foreign retirement plan or investment income from a foreign account.
 A U.S. individual may clam a foreign tax credit as a dollar for dollar offset against U.S.
Federal individual income tax liability on the same foreign source income from the
foreign retirement plan or the investment income.
 The foreign tax credit is subject to limitation on the U.S. Federal tax return. The
limitation is based on the proportionate amount of the U.S. taxpayer’s foreign source
income divided by total worldwide taxable income.
 Any excess foreign taxes paid that are not creditable due to the limitation may be
carried back one year or forward for 10 years.
 Compensation from performing services is included in the general limitation category.
Note that special rules may apply for lump-sum distributions from foreign pension plans
and resourcing under treaties.
 See IRS Publication 514 Foreign Tax Credit for Individuals
https://www.irs.gov/pub/irs-pdf/p514.pdf
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What if U.S. Federal international tax reporting forms
were not filed on time?
 How to resolve prior year delinquencies depends on whether the taxable
income from the offshore asset or foreign account was reported on the U.S.
shareholder’s U.S. Federal tax return.
 All taxable income was reported with non-willful failure to file information
return - Amend the prior year U.S. Federal tax return and attach the late
form with a reasonable cause statement in accordance with the IRS
Delinquent International Information Return Submission Procedures
 All taxable income was reported with non-willful failure to file FBAR – File
late FBAR with a reasonable cause statement in accordance with the IRS
Delinquent FBAR Submission Procedures
 Not all taxable income was reported with non-willful failure to file –
Consider IRS Streamlined Domestic Offshore filing procedure with 5%
penalty or IRS Streamlined Foreign Offshore filing procedure (zero penalty)
 Not all taxable income was reported with willful or intentional failure to file –
Consider IRS Offshore Voluntary Disclosure Program
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Alison N. Dougherty provides tax services as a Director at Aronson LLC.
Alison specializes in international tax reporting, compliance, consulting,
planning, and structuring as a subject matter leader of Aronson’s
international tax practice. She has extensive experience assisting clients with
U.S. tax reporting and compliance for offshore assets and foreign accounts.
She provides outbound U.S. international tax guidance to U.S. individuals
and businesses with activities in other countries. She also provides inbound
U.S. international tax guidance to nonresident individuals and businesses
with activities in the United States. She has worked extensively in the area
of U.S. international tax reporting and compliance with the preparation of the
U.S. Federal Forms 5471, 926, 8865, 8858, 5472, 1042, 1042-S, 8621, 8804,
8805, 8813, 8288, 8288-A, 8288-B, 1116, 1118, 1120-F, 1040-NR, 3520,
3520-A, 2555, 5713, 8832, 8833, 8840, 8843, 8854, 8938, and FBAR.
She has counseled U.S. taxpayers regarding the outbound formation,
capitalization, acquisition, operation, reorganization, and liquidation of foreign
companies. She has significant experience with U.S. Federal nonresident
tax withholding, foreign partner tax withholding, and FIRPTA withholding.
She works closely with nonresident individuals and businesses regarding
inbound U.S. real property investment. She often assists U.S. taxpayers with
IRS amnesty program disclosures of offshore assets and foreign accounts.

Alison completed the LL.M. (Master of Laws) in Securities and Financial
Regulation in 2004 with academic distinction at Georgetown University Law
Center. She completed the LL.M. (Master of Laws) in Taxation in 2000 and
the Juris Doctor in 1999 at the University of Denver College of Law. She
completed a Bachelor of Arts degree in Foreign Language in 1995 at Virginia
Commonwealth University.

© 2017 | www.aronsonllc.com | www.aronsonllc.com/blogs |

Direct 301.231.6290
Main 301.231.6200
ADougherty@aronsonllc.com
Aronson LLC
805 King Farm Blvd
Third Floor
Rockville, Maryland USA 20850

66

68

Quick View: U.S. Tax Treatment of U.K.
Retirement Income, Earnings, and Transfers

Presented by:

Patricia Weisgerber, Esq. LL.M.

U.S. Tax Treatment of U.K. Retirement
Income, Earnings, and Transfers
69

U.S./U.K. Treaty
Purpose of Article 18: Pension Schemes
Department of Treasury Technical Explanation:
“Article 18 deals with cross-border pension contributions. It is
intended to remove barriers to the flow of personal services
between the Contracting States that could otherwise result from
discontinuities in the laws of the Contracting States regarding the
deductibility of pension contributions.

(c) M. Robinson & Company, Tax Law Specialists, July 2017. All Rights Reserved.
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U.S./U.K. Treaty: Applicable Treaty Articles
 Article 18: Pension Schemes
 Article 3(1)(o): Definition of a Pension Scheme

 Article 17: Pension, Social Security, Annuities, Alimony, and
Child Support
 Article 1(4) & (5): Savings Clause and Exceptions under
“General Scope”

(c) M. Robinson & Company, Tax Law Specialists, July 2017. All Rights Reserved.
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U.S./U.K. Treaty: Definition of a “Pension Scheme”

Article 3(1)(o):
Any plan, scheme, fund, trust or other arrangement
established in a Contracting State which is:
 Generally exempt from taxation in that State; and
 Operated principally to administer or provide pension
or retirement benefits or to earn income for the benefit
of one or more arrangements.

(c) M. Robinson & Company, Tax Law Specialists, July 2017. All Rights Reserved.
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U.S./U.K. Treaty: Pension Scheme Components
 Contributions
 Earnings on Contributions
 Deductions
 Pension Payments/Distributions
 Lump-sum Distributions
 Transfers/Rollovers

 Social Security Payments
(c) M. Robinson & Company, Tax Law Specialists, July 2017. All Rights Reserved.
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U.S./U.K. Treaty: Treatment of Lump-Sum Payments
Taxation of Lump-Sum Payments: Article 17 (2)
“Notwithstanding the provisions of paragraph 1) of this paragraph, a lump-sum
payment derived from a pension scheme established in a Contracting State and
beneficially owned by a resident of the other Contracting State shall be taxable
only in the first-mentioned State.”

Subject to the Savings Clause: Article 1(4) and (5)
 Paragraph 2 of Article 17 is not an exception

Department of Treasury Technical Explanation
“Paragraph 2 is intended to deal with a particular type of double non-taxation
that arose under the prior Convention because the United Kingdom does not tax
lump-sum distributions from pension plans.
(c) M. Robinson & Company, Tax Law Specialists, July 2017. All Rights Reserved.
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Common Types of U.K. Retirement Plans
 Workplace Pensions
 Defined Benefit
 Defined Contribution

 Personal Pensions
 Stakeholder Pensions
 Self-Invested Personal Pensions

 Multi-employer Pension Schemes
 Nest

 State Pensions

(c) M. Robinson & Company, Tax Law Specialists, July 2017. All Rights Reserved.

M. Robinson & Company, P.C.
Tax Law Specialists
160 Federal St.
Boston, MA 02110
(617) 428-6900
http://www.mrobinson.com/

(c) Copyright M. Robinson & Company February 2016. All Rights Reserved.
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Canada Case Study
 Miss America is a dual citizen of the United States and Canada. Prior to
relocating to the United States, she worked in Canada for the Canadian
federal government. She will be eligible to receive a Canadian government
pension and Canadian social security benefits when she reaches the
normal retirement age of 65. While living and working in Canada, she
opened an investment account that holds Canadian mutual fund
investments, a Canadian Registered Retirement Savings Plan (RRSP)
account, and a Canadian Registered Retirement Income Fund (RRIF)
account. The RRSP and RRIF accounts hold Canadian mutual fund
investments. She continues to own these accounts while she is a U.S.
citizen living and working in the United States. She currently does not
receive any distributions from the RRSP and RRIF accounts. She also
owns several Canadian bank deposit accounts including an interest
bearing foreign savings account.
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Canada Case Study
 Canadian government pension
 Treaty deferral of U.S. tax on accumulated and undistributed income prior
to retirement age
 Possible exception to Form 8833 reporting for accruals but consider
protective filing
 U.S. tax on actual distributions beginning at retirement age
 Income is reportable on Form 1040 individual income tax return
 Account is reportable on the FBAR and Form 8938
 Canadian social security benefits
 U.S. tax on receipt of actual benefits received beginning at retirement age
 Income is reportable on Form 1040 individual income tax return
 Canadian bank deposit accounts including interest bearing accounts
 Reportable on FBAR and Form 8938
 Interest income is taxable and reported on Form 1040, Schedule B and
Form 8938
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Canada Case Study
Canadian investment account with foreign mutual funds
 Account is reportable on FBAR and Form 8938
 U.S. tax on interest, dividends, and capital gains from sale of stock and debt instruments
 Income from investments is reportable on Form 1040 individual income tax return
 Should file Form 8621 with QEF election in year of foreign mutual fund acquisition
 Annual Form 8621 PFIC reporting for foreign mutual funds
 U.S. tax on PFIC distributions (without QEF election) and sales of foreign mutual fund units
 Undistributed income from PFIC with QEF election is taxable and subject to annual Form 8621
reporting
 Canadian RRSP with foreign mutual funds
 RRSP is reportable on FBAR and Form 8938
 Treaty deferral for accrued but undistributed income in RRSP
 Consider Form 8833 protective filing for accrued but undistributed income
 U.S. tax on Form 1040 on distributions from RRSP
 Should file Form 8621 with QEF election in year of foreign mutual fund acquisition
 Possible relief from annual Form 8621 PFIC reporting under U.S. Treas. Reg. § 1.1298-1(c)(4)
 Possible treaty deferral from U.S. tax on PFIC/QEF income not distributed from RRSP
 Canadian RRIF with foreign mutual funds
 Same reporting and taxation as RRSP
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IV. Case Study -- Australia
• Retirement system is trust-based, common
law structured retirement income
• Until 1993, a funded DB “superannuation”
was almost universal
• A change to mandatory superannuation
moved the country to about 99% DC
• Now all employers must provide a 9.5%
annual contribution
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IV. Case Study -- Australia
• In addition, Australia has a social security
system, providing retirement income for all
• The system is means tested
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IV. Case Study -- Australia
Implications for US taxpayers in the Australian
system
• A funded DC plan, so contributions taxable
• Earnings? Complex rules about whether the
Australia system meets 410, so maybe earnings
taxable
• Income tax treaty protection, but limited
• Social security totalization treats superannuation
as social security (subject to treaty), but income
tax treaty sees it as NOT social security
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IV. Case Study -- France
• Only non-common law country in our case studies
• Civil law does not recognize “trusts” but starting in
2011 France has a civil law of trusts (trust), mostly
looking at tax avoidance
• Civil law funding not clear as to status of stichtung,
stichting or casse
• “Private” retirement plans are more like industry-based
multiemployer plans
• Unlike US (and other common law countries) the
“employer” is a formalistic determination, not a
substantive relationship; some technical issues arise
from this
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IV. Case Study -- France
• US-France income tax treaty protects accruals,
give standard residence-based taxation of
distributions
• French social security is generous, but taxes
are very high
• US-France social security totalization treaty is
unique in granting US social security coverage
when not provided by US domestic law
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