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I. Classifications of Foreign Pensions,
Annuities and Social Security
The US divides the pension world into two parts:
1. Plans qualified under the detailed, complex
tax rules of IRC section 401ff
2. All other plans, which are viewed as
“nonqualified” by the US
More on this in topic III.
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I. Classifications of Foreign Pensions,
Annuities and Social Security
Assuming all these are “nonqualified” the basic types of
plans are
1. Funded DB plans
2. Funded DC plans
3. Unfunded plans
4. Personal pensions and annuities
5. Social Security
It’s not always easy to characterize a foreign retirement
arrangement, but characterization will determine tax,
reporting and access to treaty protection
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I. Classifications of Foreign Pensions,
Annuities and Social Security
Funded DB
• Basic US test: are assets segregated from claims of
creditors?
• What about “employer grantor trusts” such as UK EBTs?
• What about national provident funds with declared
earnings rates? DB or DC?
If funded and DB, then the big question of taxation under
402(b)(1) (contributions) or 402(b)(4) (full accrued benefit)
(covered later)
• Big employer issue: no deduction, no charge to earnings for
contributions or benefits, without IRC 404A election

9 | Presentation Title

I. Classifications of Foreign Pensions,
Annuities and Social Security
Funded DC
• For true DC, no funding deficit or surplus,
usually no complexity of offsets for other
plans
• Same funded status questions as for DB
• Employer deduction easier under “separate
share” rule
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I. Classifications of Foreign Pensions,
Annuities and Social Security
Unfunded plans
• Arguably no income before distribution unless
constructive receipt
• OR the big threat of 409A (current income and
penalties, unless broad based plan)
• Funded v Unfunded is a basic “on/off switch;” a
plan is subject to either 402(b) or 409A
• Local “accrual” deduction invalid for US
deductions and charge to earnings, without 404A
11 | Presentation Title

I. Classifications of Foreign Pensions,
Annuities and Social Security
Personal pensions and annuities
• Think IRAs outside the US
• Usually capital investments, with income
sometimes sheltered if under annuity rules
• Sometimes US basis created under IRC 72(f),
but beware 72(w); more on this later
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I. Classifications of Foreign Pensions,
Annuities and Social Security
Social Security
• Usually characterized as unfunded government
pensions
• Arguably not taxed until distribution
• Can be “totalized” or avoided under social
security totalization treaties
• Means tested income is usually not considered
social security by the US
But characterization can be inconsistent, eg,
Australia superannuation (see case study)
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I. Classifications of Foreign Pensions,
Annuities and Social Security
Role of income tax treaties
• Override of US domestic tax law, sheltering
income during participation, or avoiding tax at
distribution
• Limited application: for income that “looks”
something like US qualified plans or IRAs
• Can be inconsistent with totalization treaties
(eg, Australia; again, in case study)
Much more on this in topic III
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II. Income calculations – distribution
and ownership
At distribution
• US citizens and residents taxable on
worldwide income, without regard to source
or physical presence
• NonUS taxation may also apply
• US tax credits for foreign taxes only for foreign
source income
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II. Income calculations – distribution
and ownership
At distribution
• Basic US domestic tax rule: no taxation of
basis in plan or annuity
• Special “basis creation” rule in 72(f), giving
NRAs basis for contributions while a NRA
• A big take-back in 72(w), denying basis if not
actually taxed
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II. Income calculations – distribution
and ownership
At distribution
• Basic US rule: US taxation of portion of pension
derived from US services
• Big issue is sourcing of services along with
complex offset facts
• Employer of employee with US taxable income
has required US reporting, withholding and
remittance (often ignored)
• Big treaty exception: only country of residence
can tax (both annuities and lump sums); big
exception to the exception: the “savings clause”
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II. Income calculations – distribution
and ownership
Example:
• Nonresident alien works outside US, earns pension credits
• NRA comes to the US on assignment, keeps earning a
pension
• NRA goes to a third country, earns a different pension,
offset by prior pensions
• Assuming no taxation during accruals (nonvested, or
nonfunded), taxation at retirement will have US taxation of
US source pension, based on services, not location of
pension plan
• A nonUS employer will have an obligation to report,
withhold and remit on these amounts, and for the
individual this may end discussion/analysis
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II. Income calculations – distribution
and ownership
• The above is under US domestic law
• An income tax treaty may override
• The US has tax treaties with many countries,
but notable exceptions are Hong Kong, and all
the tax havens

19 | Presentation Title

II. Income calculations – distribution
and ownership
Ownership rules (participation and vested interest in
funded plans)
• US domestic law taxes vested, funded accruals (for US
citizens, RAs and NRAs while working in the US and
participating in nonUS plans)
• Big issue: how?
• 402(b)(1): traditional taxation of contributions
• 402(b)(4): TRA 86 “fix” for taxing accruals, not
contributions for “discriminatory” plans
• Little legislative history for 402(b)(4) for foreign plans,
and technical issues for taxation of all accruals
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II. Income calculations – distribution
and ownership
Ownership rules (taxation of vested accruals)
• Until 1993, no treaty protection
• Currently, most treaties protect taxation of
accruals
• Limited amounts, limited application, and
much-ignored procedural rules for current
accruals
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II. Income calculations – distribution
and ownership
Treaties on interests in pension funds: lots of
words, but basically
• No taxation of accruals
• Limitations on situations
• Limited to US maximums (IRC section 415)
• Subject to procedural claims
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II. Income calculations – distribution
and ownership
Ownership rules
• In addition to taxation, extensive FATCA
reporting; also FBAR issues
• Normally an exception for interests in
retirement plans, but not so clear for DC plans
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C. Edward “Ed” Kennedy Jr
Managing Director
C Edward Kennedy Jr PC
Ed has over 39 years of experience dealing with a variety of
international tax matters. He specializes in tax consulting
services to a wide variety of clients ranging from closely held
companies to multi-national businesses. His expertise includes
domestic and foreign income and social security tax planning,
tax compliance for individuals and corporations, tax treatment
of incentive compensation plans, international assignment
program administration and policy design.
Prior to establishing his own firm, Ed was with KPMG LLP,
where, in addition to providing the above services, he served
as the US firm’s lead for international social security matters.
Ed’s technical skills include all aspects of international tax and
social security planning, including individual and corporate tax
reporting of foreign assets, including controlled foreign
corporations, foreign pension plans, foreign trusts, passive
foreign investment companies, foreign bank accounts,
domestic and foreign income and social security tax planning
for individuals and corporations, domestic and international
individual and corporate income tax compliance, and tax
treatment of incentive compensation plans.
©2020 C Edward Kennedy Jr all rights reserved

C Edward Kennedy Jr
Managing Director
C Edward Kennedy Jr PC
1510 Misty Oaks Drive
Atlanta, GA 30350
Tel 404-202 2186
ed@cekcpa.com

Page 25

III. Differentiation between
most foreign plans and U.S.
"qualified plans"
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III. Differentiation between most foreign plans
and U.S. "qualified plans"
A. Qualified/ Non-Qualified Plans
B. Taxation of Beneficiaries of Retirement Plans
C. Treaty Considerations
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Qualified/ Non-Qualified
Plans
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Underlying Principles Regarding
Taxation of Pension and Similar
Plans
Taxation of pensions and similar plans is
based on the following principles:
• Doctrine of Constructive Receipt
• Economic Benefit Doctrine
• Section 83 - Property Transferred in
Connection with Performance of Services
©2020 C Edward Kennedy Jr all rights reserved
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Doctrine of Constructive Receipt
• In general, gains, profits and income are included in gross income in the
year in which they are actually or constructively received. Treas. Reg. §
1.451-1(a).
• Income is constructively received by a taxpayer when it is “credited to his
account, set apart for him or otherwise made available so that he may draw
upon it at any time or so that he could have drawn upon it during the
taxable year if notice of intention to withdraw had been given.” Treas. Reg.
§1.451-2.
• U.S. courts and the IRS apply this doctrine where the taxpayer has:
–

An unqualified vested right to receive immediate payment of income, and

–

Has not delayed a payment that would otherwise be due to him.

• Comm. v. Glenshaw Glass Co., 75 S. Ct. 743 (1955) (“clear accession to
wealth, clearly realized, over which taxpayers have complete dominion...”)
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Economic Benefit Doctrine
• Applies to cash basis taxpayers.
• A taxpayer recognizes income when he has acquired the economic benefit
of monies that are unconditionally and irrevocably transferred to him or
her, although not necessarily accessible.
• Typically applies where the taxpayer:
– Is an employee in a deferred compensation arrangement.
– Employer has irrevocably set aside monies or properties in a trust to benefit
employee.
– Trust is beyond reach of employer’s creditors.
– Employee has vested rights in the trust, with receipt only conditioned on the
passage of time.

• Sproull E.T. v. Comm., 16 T.C. 244 (1951).
©2020 C Edward Kennedy Jr all rights reserved
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Section 83 Property Transferred in Connection
with Performance of Services
• Generally, property in which a person has a beneficial interest will be included in
gross income in the year when such person’s rights over the property are
transferrable or not subject to a substantial risk of forfeiture, whichever is
applicable. Code§83(a).
• Property is “substantially vested” when it either transferrable or not subject to a
substantial risk of forfeiture.
• Transferrable – when person receiving property can sell, assign or pledge (as
collateral for a loan or as security or for any other purpose) his interest to any
other person other than the transferor of the property and if the transferee is
not required to give up the property if a substantial risk of forfeiture arises.
Treas. Reg.§1.83-3(d).
• Substantial Risk of Forfeiture
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What is a U.S. “Qualified” Retirement Plan?
IRC Section 401: Qualified Pension, Profit-Sharing, Stock Bonus
Plans, Etc.
Compliance with Section 401 requirements includes:







A trust “created or organized” in the United States
Minimum participation standards
Non-discrimination tests
Contributions generally limited to employer, employee or both
Minimum vesting standards
Required distributions

Tax Consequences

 Employer gets immediate contribution deduction (Section 404(a))
 The trust which holds retirement plan assets does not pay taxes (Section
501(a))

 The employee is subject to taxation when the income is distributed
(Sections 401 and 72)
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What is a “Non-Qualified” Retirement Plan?
Everything else:
• U.S. and foreign retirement plans which do not meet the
requirements of Section 401(a)
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What is a “Foreign” Retirement Plan?
There is no IRC definition of a “foreign” retirement plan.
• But, generally, if all requirements of a “qualified” retirement plan
(QRP) are met except the trust has a foreign situs, the trust will be
treated as exempt from U.S. tax. Section 402(d).
• Foreign Situs Trust: A trustee or a person with the “authority to
control substantial decisions” is not a U.S. person and/or the court
with primary supervision is not a U.S. court. Section 7701(a)(30)(E)
and Section 7701(a)(31).
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Taxation of Beneficiaries of Retirement Plans –
Analytical Framework
Questions to ask when determining the U.S. tax treatment of a retirement
plan:

• Funded plans
• Is the plan an exempt employees’ trust qualifying under Section 401(a) or
402(d)?
• If not, is the plan a non-exempt employees’ trust qualifying under Section
402(b)?
• If yes, is the plan discriminatory or is the employee a Highly Compensated
Employee (HCE)?

• Does a portion of the non-exempt employees’ trust constitute a grantor
trust under IRS Section 671 et seq?
• If yes, taxed under the grantor trust rules as applied to employees’ trusts.

• If not, probably subject to tax under Section 83 but further analysis is
required.
©2020 C Edward Kennedy Jr all rights reserved
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Taxation of Beneficiaries of Retirement Plans –
Analytical Framework
Questions to ask when determining the U.S. tax
treatment of a foreign retirement plan:

• Unfunded plans
• Does the plan avoid current taxation under Section 409A?
• If not, review Section 409A for tax consequences.
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Taxation of Beneficiaries
of Retirement Plans –
Detailed Discussion
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Section 401(a) Qualified Plans
• Most U.S. domestic plans are treated as qualified plans. Very rarely are
foreign pension plans treated as qualified plan
• U.S. qualification requirements:
• Meets the requirements of Code§501(a).
• An employee’s trust created or organized in the U.S. and forming part of a
stock bonus, pension or profit sharing plan of an employer for the benefit of
its employees or beneficiaries.
•

Note: “Employees Trust” not defined in the Code.

•

IRS view: If plan is not an employee’s trust, then all contributions and earnings are
reported on U.S. individual’s tax return.

• Earnings/Accretions: Not taxed while in plan.
• Distributions: Taxed under Code§72.

©2020 C Edward Kennedy Jr all rights reserved
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Section 401(a) Qualified Plans
• What is an “Exempt Employees’ Trust”

• An acceptable definition of an “Exempt
Employees’ Trust” is a funded trust associated
with a qualified retirement plan. The employer
contributes more than 50 percent of the trust
assets and maintains the plan for the benefit of
the employees.
• See, generally, Regulation 1.402(b)-1(b)(6).
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Taxation Summary – Qualified Plans
Type of Plan

Section 401(a) Plan

EE Contributions

Deductible

ER Contributions

Non-Taxable

Earnings

Taxed in year of distribution
under Code Section 72

Increase in “vested accrued benefit”

N/A

Distributions

Taxable under Code Section
72
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Section 402(b) Nonexempt Employees'
Trust
• Most employer sponsored foreign pension plans fall under Section
402(b).
• Note that Section 402(b) covers contributions and earnings within a
nonexempt employee's trust, NOT transfers between plans.
• Must be an “employees' trust”.
• Characteristics
• Funded i.e., assets are protected from claims of employer’s creditors and
related entities.
• Will not meet Section 401(a) because it is not created or organized in theU.S.
• Rarely will meet Section 402(d), i.e., if foreign plan could qualify as Code§ 501(a)
exempt trust but for the fact it is organized outside the U.S., it will be treated as
trust exempt from tax under Code §501(a).

©2020 C Edward Kennedy Jr all rights reserved
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Section 402(b) Nonexempt Employees Trust
• What is an “Non-Exempt Employees’ Trust”

• An acceptable definition of a Non-Exempt
“Employees’ Trust” is a funded trust associated
with a non-qualified retirement plan. The
employer contributes more than 50 percent of the
trust assets and maintains the plan for the benefit
of the employees.
• See, generally, Regulation 1.402(b)-1(b)(6).
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Section 402(b) Nonexempt Employees Trust
• Contributions: Will be taxed currently.
• Treas. Reg.§1.402(b)-1(a) Employer contributions in foreign plan
added to employee’s gross income in year of contribution if:
• Contribution is substantially vested (i.e. not subject to a
substantial risk of forfeiture per Code
• §83(a) principles).

• Earnings/Accretions: Taxed in year of distribution
• What about NRAs whose Section 402(b) plan vests while U.S.
resident?
• Special rules where plan is discriminatory, or participant is a
highly compensated employee (see next slides).
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Section 402(b) Nonexempt Employees Trust
• Code§414(q) Highly Compensated Employee:
•
•
•
•

Is a 5% owner at anytime during the year; or
Has a compensation in excess of $120,000 (adjusted); or
Measurement at separation of service or > age 55.
Non-resident alien employees without U.S. sourced earned income
from employer are excluded from 414(q) testing.
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Section 402(b) Nonexempt Employees Trust
• Code§501(a) requires foreign plan to meet§401(a)
qualifications for qualified trust status.
• Code§401(a)(5) Nondiscrimination Requirements.

• Based on tests under Code§401(a)(26) and Code§410(b)
regarding minimum participation and coverage tests.
• Due to plan participants potentially excluded from testing pool,
the assumption is that a foreign private pension is almost
always discriminatory.
• Employees typically excluded:
• Nonresident aliens with no U.S. source earned income from
employer.
• Thus, it is difficult for foreign plans which would otherwise
qualify under Section 401(d) to be a qualified plan under the
Section 501(a) requirements.
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Section 402(b) Nonexempt Employees
Trust – Impact of Failure of HCE and NonDiscrimination Tests
• If Plan is discriminatory but U.S. person is NOT highly
compensated:
• Contributions: Fully vested contributions are included in gross income.
• Earnings/Accretions: Not taxed until distribution.
• Distributions: Taxed in year of distribution pursuant to Code§72
(annuity rules).
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Section 402(b) Nonexempt Employees Trust –
Impact of Failure to Meet HCE and NonDiscrimination Tests
• If Plan is discriminatory and U.S. person is highly compensated,:
• Participant is taxable on “vested accrued benefit” –
Code§402(b)(4)(A).
• PLR 9212019 (12/20/1991): Vested accrued benefit means “the
participant’s vested accrued benefit equal to the participant’s Trust
account balance, but not greater than the present value of the
participant’s vested accrued benefit under the Plan”.
• Rev. Rul. 2007-48, 2007-30 IRB 129 (7/2/2007).
• Contributions: All employer contributions included in gross income on a
current basis.
• Earnings/Accretions: Included in gross income on a current basis.
• Distributions: Taxed in year of distribution pursuant to Code§72 (annuity
rules).
©2020 C Edward Kennedy Jr all rights reserved
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Taxation Summary – Non-Qualified Plans
(Nongrantor Trust)
Type of Plan

Section 402(b) Plan (NonDiscriminatory and EE is not
HCE)

Section 402(b) Plan
(Discriminatory)

Section 402(b) Plan
(HCE)

EE Contributions

Non-Deductible

Non-Deductible

Non-Deductible

ER Contributions

Taxable

Taxable

Taxable

Earnings

Taxed in year of distribution
under Code Section 72

Taxed in year of
distribution under Code
Section 72

N/A

Increase in “vested accrued
benefit”

N/A

N/A

Taxed currently

Distributions

Taxable under Code Section
72

Taxable under Code
Section 72

Taxable under Code
Section 72
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Section 402(b) Nonexempt Employees Trust –
Grantor Trust Implications
Generally not treated as a grantor trust
• Code§402(b)(3) excludes employees’ trust from classification
as a grantor trust).
• Exception to grantor trust treatment if employee contributions
are not incidental.
• “Not incidental” means employee contributions > employer
contributions.
• If employee contributions are not incidental, then portion of
trust attributable to employee contributions is a grantor trust –
Treas. Reg.§1.402(b)-1(b)(6).
• See PTMA 2007-00173
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Section 671-679 Foreign Grantor Trust
• Applies to foreign trusts:
• Classification as trusts – see Treas. Reg.§301.7701-4(a).
• Treated as foreign – see Code§7701(a)(3) (Court and Control tests).

• Code§679(a)(1):
• A U.S. person who directly or indirectly transfers property to a foreign trust
shall be treated as the owner for his taxable year of the portion of such trust
attributable to such property if for such year there is a U.S. beneficiary of any
portion of such trust.

• Requirements:
• A U.S. person transferor/grantor.
• A U.S. person beneficiary.
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Taxation Summary – Non-Qualified Plans
(Grantor Trust)
Type of Plan

402(b) where EE Contributions >50%

EE Contributions

Non-Deductible; treated as Grantor Trust

ER Contributions

Taxable; treated as Section 402(b) plan

Earnings

Portion attributable to EE contribution taxed
currently; portion attributable to ER contributions
taxed in year of distribution under Code Section 72

Increase in “vested
accrued benefit”

N/A

Distributions

Taxable under Code Section 72

Other

Potential Forms 3520 and 3520-A filing requirement
subject to Rev. Proc. 20-17. Also review for Section
409A issues.
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Non-Qualified Deferred Compensation Plans –
Section 409A
• “Non-qualified deferred compensation plans” must comply
with various rules regarding the timing of income deferrals
and plan distributions.
• Taxation event occurs when assets are no longer “subject to a
substantial risk of forfeiture”
• Section 409A(a)(1)

• Examples
• Severance Agreements
• Employment Agreements
• Change in Control Agreements
• Bonuses
• Long-Term Incentive Plans
©2020 C Edward Kennedy Jr all rights reserved
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Non-Qualified Deferred Compensation Plans –
Section 409A
• The term "nonqualified deferred compensation plan" means any
plan that provides for the deferral of compensation, other than
• A qualified employer plan, and
• Any bona fide vacation leave, sick leave, compensatory time, disability
pay, or death benefit plan.
• Treas. Reg. 1.409A-1(a)(2)

• Non-qualified deferred compensation plans potentially include
employee trusts described in Section 402(b)(1), i.e. foreign
retirement plans.
• Section 409A(d)(1)
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Foreign plans not subject to Section 409A
• Foreign plans where contributions, earnings, etc. are excluded from
Federal income tax under an applicable bilateral income tax treaty.
• Nonresident aliens, resident aliens qualifying under the substantial
presence test, and bona fide residents of a possession described in
Section 937(a) participating in a broad-based foreign retirement plan
subject to the restrictions set forth on the following slide
• U.S. citizens and resident aliens participating in a broad-based foreign
retirement plan subject to the restrictions set forth on the following
slide
• Any social security system of a jurisdiction to the extent that benefits
provided under or contributions made to the system are subject to an
agreement entered into pursuant to section 233 of the Social Security
Act (42 U.S.C. 433) with any foreign jurisdiction.
• Any social security system of a foreign jurisdiction to the extent that
benefits are provided under or contributions are made to a
government-mandated plan as part of that foreign jurisdiction's social
security system.
©2020 C Edward Kennedy Jr all rights reserved
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Non-Qualified Deferred Compensation Plans –
Section 409A – Certain Foreign Plan Exceptions
• “Broad-Based Foreign Retirement Plan” criteria for all
participants
•
•
•
•

Written arrangement
Wide range of employees, substantially all are NRAs
Nondiscriminatory in coverage and benefits
Discourages use of plan benefits for non-retirement purposes

• Additional criteria for U.S. citizens and resident aliens:
•
•
•

Individual cannot be eligible to participate in U.S. qualified plan
Deferral is non-elective and relates to foreign earned income
Section 415 limits (on benefits and contributions) apply

• The above listing is not exhaustive.
• See Treas. Reg. 1.409A-1(a)(3).
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Non-Qualified Deferred Compensation Plans –
Section 409A: Penalties
Penalty for Non-Compliance:
• All amounts deferred under the plan for the current year and all previous years become
immediately taxable.
•

See Section 409A(a)(1)(A)

• Plus, 20% penalty tax
•

See Section 409A(b)(5)(A)

• Plus, interest at the underpayment rate plus 1%...
•

… on the underpayments that would have occurred had the amounts required to
be included in gross income been includible in gross income for the taxable year in
which first deferred or, if later, the first taxable year in which such amounts are not
subject to a substantial risk of forfeiture.
•

See Section 409A(b)(5)(B)

• Penalty also applies to increases in asset values.
•

See Section 409A(b)(4)
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Section 911 Foreign Earned Income Exclusion
(“FEIE”)
• Conditions for FEIE:
• Have foreign earned income;
• Have foreign tax home;
• Meet either the Bona Fide Residence Test or the Physical Presence
Test; and
• Have made a valid election.

• What is foreign earned income?
• Income for services performed in a foreign country.

• What is not foreign earned income?
• Income paid by U.S. government or its agencies to government
employees or to members of the U.S. armed forces, even if earned in
a foreign country.
• Pensions, annuities, social security benefits.
©2020 C Edward Kennedy Jr all rights reserved
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Section 911 Foreign Earned Income Exclusion
(“FEIE”)
• Treatment of pension contributions to a non-exempt employees trust
under Code§402(b) for FEIE purposes:
–

Employer contributions: Excluded from foreign earned income for purposes
of calculating the FEIE. See Code §911(b)(1)(B)(iii).

–

Employee contributions (aka elective deferrals): Included in foreign earned
income for purposes of calculating the FEIE. See PTMA 2007-00173.
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Treaty Considerations
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Applicable Tax Treaties
• U.S. Bilateral Income Tax Treaties:
• U.S. Model Income Tax Convention (“Model Treaty”) revised in
February 2016 includes proposed language under Articles 17
and 18 which describes how pension distributions and earnings
are to be taxed in each country and how transfers of funds
between pensions may be exempt under certain circumstances.
• United States has a network of 57 comprehensive income tax
treaties. Depending on outcome of treaty negotiations, final text
of treaty may or may not include Article 17 provision under 2016
Model.

©2020 C Edward Kennedy Jr all rights reserved

Page 62

Applicable Tax Treaties
• Why does it matter?
• U.S. individuals are subject to U.S. income taxes on their
worldwide income, which could include contributions and
earnings accrued within and distributions from their foreign
workplace retirement plan.
• Tax treaty provisions may reduce foreign income taxes owed by
U.S. individuals on income sourced from treaty country (through
credits, deductions, exemptions, tax rate reductions).

• The approach in this presentation is to start with 2016
U.S. Model Treaty provisions relating to pensions, etc.,
and then move to specific treaties which may or may
not follow the Model Treaty.
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Applicable Tax Treaties
• Absent specific treaty provisions, current U.S. tax law
does not exempt from U.S. taxation transfers in foreign
workplace retirement plans.
• Example: Hong Kong retirement system (Mandatory Provident
Fund) – automatic transfer of terminated employee’s account from
employer contribution account to a personal account in the same
plan is treated for U.S. tax purposes as a taxable transfer within the
foreign workplace retirement plan.
• Rationale: Transfer of retirement assets within or between plans
implies that the U.S. individual participant has some access to and
control over his or her retirement funds = “constructive receipt
doctrine”.
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How To Review a Tax Treaty Provision
• Identify tax residency of individual/plan participant.
• In the event of dual residency, apply tiebreaker rules to assign
residency to treaty country where the individual has closer
personal and economic relations.
• If tiebreaker rules do not apply, resort to Competent Authority.
• Review all protocols of applicable Treaty to see if residency
rule have changed.

• Review Pension/Annuity provisions of the Treaty
under Article 17, 18 or 19 as may be applicable.
• Refer to “Saving Clause” to ascertain scope.
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U.S. Bilateral Income Tax Treaty Benefits –
Cont’d
• 2016 U.S. Model Treaty – Article 17
– Generally, pensions beneficially owned by resident of Contracting
State is taxable only in that Contracting State.
– Amount of pension exempt from tax in Contracting State also
exempted in residency State.
– Deferral of plan earnings until distribution:
o Excepted from saving clause –available to U.S. citizens.
o Deferral does not extend to transfers within pension funds.

• Examples:
– U.S.-Canada Tax Treaty (Art XVIII) – beneficial owner of pension
resident in Contracting State subject to tax on distribution from
other Contracting State depending if periodic or lump sum.
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U.S. Bilateral Income Tax Treaty Benefits –
Cont’d
• 2016 U.S. Model Treaty – Article 17
– Generally, pensions beneficially owned by resident of Contracting
State is taxable only in that Contracting State.
– Amount of pension exempt from tax in Contracting State also
exempted in residency State.
– Deferral of plan earnings until distribution:
o Excepted from saving clause –available to U.S. citizens.
o Deferral does not extend to transfers within pension funds.

• Examples:
– U.S.-Canada Tax Treaty (Art XVIII) – beneficial owner of pension
resident in Contracting State subject to tax on distribution from
other Contracting State depending if periodic or lump sum.
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U.S. Bilateral Income Tax Treaty Benefits –
Cont’d
• Deduction of plan contributions and exclusion of accrued benefits for
U.S. citizens participating in foreign plans:
• Excepted from saving clause – available to U.S. citizens.
• Various limitations apply.
• e. g., foreign residence, foreign employer, foreign taxation, contribution limits
etc.

• Deduction of plan contributions and exclusion of accrued benefits for
certain tax payers participating in “home country” plans:
• Excepted from saving clause–generally only available to U.S. residents
(SPT) – not available for U.S. citizens / green card holders.
• Various limitations apply (e.g., plan established before exercise of
employment in other country, contribution limits, time limits).
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Model Treaty - Pensions
• Article 17(1)(a) of the 2016 U.S. Model Treaty states that,
“pensions and other similar remuneration” beneficially
owned by a resident of a contracting state are taxable only
in that contracting state.
• Article 17(1)(b) states that notwithstanding subparagraph
(a), the amount of any pension or similar remuneration
arising in a contracting state that, when received, would be
exempt from tax in that contracting state if the beneficial
owner were a resident of that state will be exempt from tax
in that contracting state of which the beneficial owner is a
resident.
• Article 17(1)(b) is subject to the saving clause, i.e., a U.S.
citizen resident in a treaty partner country could not claim
exemption from U.S. income tax on a distribution from a U.S.
pension plan, but if the distribution is exempt from U.S. tax
under internal U.S. law, the treaty exemption in the country of
residence is available.
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Model Treaty – Cross-Border Plan Earnings
• Under Article 17(2)(a) of the 2016 U.S. Model Treaty, income
earned by a pension fund in one contracting state that has
members, beneficiaries, or participants who are resident in
the other contracting state is not taxable to an individual
resident in the other contracting state until it is paid to, or for
the benefit of, that individual from the pension fund; and
only the amount actually paid is taxable.
• A transfer to another pension fund established in the other
contracting state* that qualifies as a tax-deferred transfer
under the internal laws of the other contracting state does
not constitute a taxable payment. If a payment is made,
Article 17(1) will apply to determine taxation.
*More on this later
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Model Treaty – Cross-Border Plan Earnings
• Under Article 17(2)(b) of the 2016 U.S. Model Treaty, the same rules apply to a U.S.
citizen resident in the other contracting state and a member, beneficiary of, or
participant in, a pension fund established in that other contracting state.
• The United States may not tax the income earned by the pension fund as income of
the individual unless, and only to the extent that, the income is paid to or for the
benefit of that U.S. citizen from the pension fund, and a transfer to another pension
fund established in that other contracting state in a transfer that qualifies as a taxdeferred transfer under the laws of that other contracting state does not constitute
a payment. In the case of a payment to the U.S. citizen, Article 17(1) will apply to
determine taxation.
• Article 1(5)(a) of the 2016 U.S. Model Treaty excepts Article 17(2) from the saving
clause. As a result, a U.S. citizen or resident can apply the treaty so that earnings of
a non-U.S. plan are not subject to U.S. tax until the time of payment. However,
Article 17(1), which applies at the time of payment, is subject to the saving clause.
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Model Treaty – Social Security Benefits
• Article 17(3) of the 2016 U.S. Model Treaty and Article 17(2) of the 2006 U.S.
Model Treaty provide that notwithstanding the provisions of paragraph 1 of
Article 17, payments made by a contracting state under provisions of the social
security or similar legislation of that state to a resident of the other contracting
state (or to a U.S. citizen) are taxable only by the contracting state making the
payment.
• The 2006 Technical Explanation to Article 17(2) states that paragraph 2 applies
to social security beneficiaries whether they contributed to the social security
system as private sector employees or as government employees. The 2006
Technical Explanation also states that the phrase “similar legislation” is intended
to refer to the U.S. tier 1 Railroad Retirement benefits.
• Neither Article 17(2) of the 2006 U.S. Model Treaty, nor Article 17(3) of the 2016
U.S. Model Treaty is subject to the saving clause; thus a U.S. citizen can claim an
exemption from U.S. income tax on social security payments or tier 1 Railroad
Retirement benefits (or similar legislation) received from a treaty partner
jurisdiction.
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Model Treaty – Cross-Border Plan Contributions
Article 18(1) provides that where an individual who is a member or beneficiary of, or
participant in, a pension fund established in one of the Contracting States exercises an
employment or self-employment in the other Contracting State:
• Contributions paid by or on behalf of that individual to the pension fund during the
period that he exercises an employment or self-employment in the other
Contracting State shall be deductible (or excludible) in computing the individual's
taxable income in that other Contracting State; and
• Any benefits accrued under the pension fund, or contributions made to the pension
fund by or on behalf of the individual's employer, during that period shall not be
treated as part of the employee's taxable income and any such contributions shall
be allowed as a deduction in computing the taxable income of the individual's
employer in that other Contracting State.
• The relief granted under Article 18(1) is capped at what would be allowed by the
other contracting state to its own residents for contributions to, or benefits accrued
under a pension plan established in that contracting state.
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Model Treaty – Cross-Border Plan Contributions
Article 18(2)(a) imposes some limitations on Article 18(1), specifically that the
individual must have participated in the plan (or a predecessor plan) prior to
working in the host country and the competent authority of the host country has
agreed that the plan generally corresponds to a pension plan established there.
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Model Treaty – Cross-Border Plan Contributions
Article 18(3)(a) addresses the situation where a U.S. citizen (does not apply to a
green card holder) participates in a host country pension plan under the following
circumstances:
• The citizen is a resident of the treaty partner country;
• Employed (not self-employed) in the treaty partner country and subject to tax
on the income from employment by the treaty partner country, and
• A pension contribution is borne by an employer that is resident in the treaty
partner country or by a permanent establishment situated in the treaty partner
country, and
• The individual is a member or beneficiary of, or participant in, a pension fund
established in that treaty partner country.
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Model Treaty – Cross-Border Plan Contributions
Provided the requirements on the prior slide are met:
• Contributions paid by or on behalf of that individual to the pension fund during the
period the individual is employed in the treaty partner country
• That are attributable to the employment.
• Are deductible (or excludible) in computing the individual's U.S. taxable income.
• Also, any benefits accrued under the pension fund, or contributions made to the
pension fund by or on behalf of the individual's employer, during that period of
employment, and that are attributable to the employment, are not included in
computing the employee's U.S. taxable income.
Article 18(3)(b) limits the relief granted under Article 18(3)(a) to the lesser of: (1) the relief
that would be allowed by the United States to its residents for contributions to, or benefits
accrued under, a generally corresponding pension fund established in the United States;
and (2) the amount of contributions or benefits that qualify for tax relief in the treaty
partner jurisdiction.
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Model Treaty – Cross-Border Plan Contributions
• Article 18(3)(c) provides that for purposes of determining an individual's
eligibility to participate in and receive tax benefits from a pension fund
established in the United States, contributions made to, or benefits
accrued under a pension fund established in a treaty partner country will
be treated as contributions or benefits under a generally corresponding
pension fund established in the United States to the extent relief is
available under Article 18(3) (that is, participation in the foreign pension
fund counts when determining eligibility for benefits under a U.S. plan).
• Article 18(3)(d) provides that none of paragraph 3 will apply unless the
U.S. competent authority agrees that the pension plan in question
generally corresponds to a pension plan established in the United States.
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Model Treaty – Cross-Border Plan Contributions
• Article 1(5)(a) (General Scope) of the 2016 U.S. Model Treaty provides that the
saving clause of Article 1(4) shall not affect the benefits conferred under Article
18(3) (i.e., the deductibility from (or exclusion from) U.S. taxable income of
certain contributions paid to a pension fund by, or on behalf of a U.S. citizen
resident in, and employed in, a treaty partner country; and the exclusion from
the U.S. taxable income of the employee of certain benefits accrued under the
pension fund or certain contributions made to the fund by or on behalf of the
individual's employer).
• Additionally, Article 1(5)(b) provides that the saving clause of Article 1(4) shall
not affect the benefits conferred under Article 18(1) on individuals who are
neither citizens of, nor have been admitted for permanent residence in, that
contracting state.
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Saving Clause
• A common provision in income tax treaties to which the
United States is a party allows the United States (and the
treaty partner country) to tax its own citizens and residents
(and certain former citizens and residents) as if the treaty
had not gone into effect — even if those citizens and
residents reside temporarily in another country. This
provision is commonly referred to as the saving clause.
• Under the saving clause each contracting state “saves” its
taxing authority over its own citizens and residents. The
2016 U.S. Model Treaty accomplishes this reservation of
taxing jurisdiction with a brief statement that, subject to
specified exceptions, “this Convention shall not affect the
taxation by a Contracting State of its residents . . . and its
citizens.”
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Saving Clause
• In general, the purpose of a saving clause is to
prevent a citizen or resident of the United States
from invoking treaty benefits to reduce his or her
U.S. income tax.
• However, like most legal rules, treaty saving clauses
are subject to exceptions, pursuant to which a
particular provision of a treaty may be invoked by a
U.S. citizen or resident (or in some cases, only a
U.S. resident who is not a citizen and not a green
card holder) to reduce his or her U.S. tax.
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Saving Clause
• The following saving clause is in Article 1(4) of the
2016 U.S. Model Treaty and is similar to the saving
clauses which appear in most of the income tax
treaties to which the United States is a party.
“Except to the extent provided in paragraph 5 of this
Article, this Convention shall not affect the taxation by a
Contracting State of its residents (as determined under
Article 4 (Resident)) and its citizens. Notwithstanding the
other provisions of this Convention, a former citizen or
former long-term resident of a Contracting State may be
taxed in accordance with the laws of that Contracting
State.”
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Saving Clause
• Important takeaways:

• The saving clause is not always found in Article 1 of
treaties. Assume the treaty has a saving clause and be
sure to find it. For example, it is found in Article XXIX of
the U.S. / Canada treaty.
• Retirement plans – pensions, annuities, social security
benefits, etc., may or may not be subject to the saving
clause depending upon the specific plan benefits and
the intent of the parties.
• Always review the retirement plan articles in
conjunction with the saving clause. The result may be
unexpected.
• More on this later
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How do In-Force Treaties Agree to the Model
Treaty??
• Deferral of earnings until distribution:
• Belgium, Bulgaria, Canada, Germany, Iceland, Malta, the
Netherlands, South Africa, Spain, and the United
Kingdom

• Deduction of Plan Contributions & Exclusion of
Certain Accrued Benefits for U.S. Citizens
• Belgium, Canada, Germany, the Netherlands, Spain, and
the United Kingdom
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How do In-Force Treaties Agree to the Model
Treaty??
• Deduction of Plan Contributions & Exclusion of
Certain Accrued Benefits for “Home Country”
Plans
• Austria, Belgium, Canada, France, Germany, Ireland,
Italy, the Netherlands, South Africa, Sweden,
Switzerland, and the United Kingdom
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How do In-Force Treaties Agree to the Model Treaty??
Country

Austria
Belgium
Brazil
Bulgaria
Canada
France
Germany
Iceland
Ireland
Italy
Malta
Mexico
Netherlands
Spain
South Africa
Sweden
Switzerland
United
Kingdom

Deferral of
Earnings Until
Distribution

Deduction of Plan
Contributions & Exclusion of
Certain Accrued Benefits for
U.S. Citizens

Art. 17(6)

Art. 17(9)

Deduction of Plan
Contributions & Exclusion
of Certain Accrued Benefits
for “Home Country” Plans
Art. 18(5)
Art. 17(7)

Art. 17(5)
Art. XVIII(7)

Art. XVIII(13)

Art. XVIII(8)

Art. 18A(5)

Art. 18(2)
Art. 18A(2)

Art. 18A(1)
Art. 17(4)

Art. 18(5)
Art. 18(6)
Art. 18
Art. 19(7)
Art. 20(5)

Art. 18(1)

Art. 19(10)

Art. 19(8)

Art. 18(5)

Art. 18(6)
Art. 19(4)
Art. 28(4)
Art. 18(2)
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How do In-Force Treaties Differ from the Model
Treaty??
• The U.S.-Canada Income Tax Treaty allows a citizen
or resident of one country who is working in the
other country to participate in a pension plan in the
host country and be taxed in the home country as if
he or she were participating in a home country
plan; or to continue participating in a plan in one
country that he or she was participating in
immediately before beginning working in the other
country and be taxed in the country where he or
she is working as if he or she were participating in a
plan in that country. This provision is not subject to
the saving clause.
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How do In-Force Treaties Differ from the Model
Treaty??
• There are a very small number of treaties which
address pensions but which, unlike the model
treaties, allow pensions to be taxed by the country
where the services were performed.
• Similarly, a few treaties provide rules similar to the
model treaties but include special rules designed to
prevent abuse by individuals who accrue pension
benefits while resident and working in one country
but change their residence before receiving
distributions.
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How do In-Force Treaties Differ from the Model
Treaty??
• Most treaties include both periodic payments and
lump-sum distributions in the definition of pensions
and similar remuneration. Moreover, the IRS has ruled
that even when a treaty defines “pension” as a periodic
payment, the term still includes lump-sum distributions
in the absence of a specific provision to the contrary.
• However, the U.S.-U.K. Income Tax Treaty specifically
provides that a lump-sum payment from a pension plan
maintained in one contracting state to a resident of the
other contracting state is taxable in the contracting
state where the plan is maintained, not in the
contracting state of residence.
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Social Security Benefits under In-Force Treaties
• Very few treaties are completely silent on the
subject of social security benefits, and most of the
treaties which do address the subject apply the
same rule as the U.S. model treaties (i.e., the payor
country has the exclusive right to tax).
• Treaties with Morocco, Pakistan, and Trinidad and
Tobago are silent
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Social Security Benefits under In-Force Treaties
• Under a few U.S. income tax treaties, the rule for
social security benefits is the reverse of the rule
under the model treaties, i.e., social security
benefits paid by one contracting state to a resident
of the other contracting state are taxable in the
country of residence — usually, but not always, to
the exclusion of tax in the payor country
• Canada, Egypt, Germany, , Ireland, Italy, Japan,
Switzerland, Tunisia, and the United Kingdom

©2020 C Edward Kennedy Jr all rights reserved

Page 90

Treaties Which Tax Social Security Benefits in Residence
Country
Treaty

Article

Comments

Canada

XVIII(5)

U.S. social security benefits paid to a Canadian resident
are taxable in Canada as if they were Canadian social
security benefits except that 15% of the payment is taxexempt; Canadian social security benefits paid to a U.S.
resident are taxable in United States as if they were U.S.
social security benefits, except the portion that would be
tax-exempt in Canada is also tax-exempt in United States.

Egypt
Germany

20
18(5)

Ireland
Italy
Japan
Switzerland

18(1)(b)
18(2)
17(1)
19(4)

Tunisia

18(1)

U.K.

17(3)
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Country of residence shall treat the payment as though it
were received under that country's social security laws.

Allows payor country to tax the social security benefits at
rate not in excess of 15%.
Allows both countries to tax social security benefits with
double taxation to be avoided through appropriate tax
credits.
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Social Security Benefits under In-Force Treaties
• Under a very small number of U.S. income tax
treaties, social security benefits paid by one
country to a resident of the other are exempt from
tax in both countries
• Israel and Romania
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International Social
Security
Contributions as
Pensions
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International Social Security Contributions as
Pensions
• While the social security programs of many countries remain
unfunded and unsecured, in the past two decades approximately 32
countries have modified their mandatory social security programs to
provide that the mandatory withholding is deposited into a Stateregulated account over which the participant has at least some
investment control. These countries include:
• Argentina, Australia, Bolivia, Bulgaria, Chile, China, Colombia, Costa Rica,
Croatia, Denmark, Dominican Republic, El Salvador, Estonia, Hong Kong,
Hungary, Italy, Kazakhstan, Kosovo, Kyrgyzstan, Latvia, Mexico, Mongolia,
Nigeria, Peru, Poland, Russia, Singapore, Slovakia, Sweden, United
Kingdom and Uruguay.
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International Social Security Contributions as
Pensions
• Mexico and other members of the Organization for Economic Co-operation and
Development (“OECD”) have modified their social insurance programs in this
manner. In sum, these social insurance programs are mandatory, publicly regulated
(though not publicly administered as in the United States) funded and secured
(“Funded and Secured”). These countries are:
• Australia, Austria, Belgium, Canada, the Czech Republic, Denmark, Finland, France, Germany,
Greece, Hungary, Iceland, Ireland, Italy, Japan, Korea, Luxembourg, Mexico, the Netherlands,
New Zealand, Norway, Poland, Portugal, the Slovak Republic, Spain, Sweden, Switzerland,
Turkey, the United Kingdom and the United States.

• Tax advisors should be wary that the above countries have foreign pensions that are
hybrid public-private pensions. They have nationalized private social security
programs that will not fit into a “traditional” foreign pensions analysis.

©2020 C Edward Kennedy Jr all rights reserved

Page 95

Foreign Pensions –
Ancillary Issues
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Foreign Pensions – Ancillary Issues
Impact of “in-country” rollovers of foreign pensions in a country
without favorable treaty benefits:
• No apparent guidance to avoid a taxable event.
• Potentially minor issue for U.S. executive working overseas due to operation
of Code § 402(b) (i.e., investment in contract will approximate fair value).
• Potentially major issue for foreign executive who later becomes a U.S.
taxpayer (i.e., investment in contract will be relatively low due to operation
of Code § 72(w)). Sample problem countries (Switzerland, Australia, etc.).
• Could be addressed as part of pre-immigration planning
.
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Foreign Pensions – Ancillary Issues
• Impact of “in-country” rollovers of foreign pensions in a country with
favorable treaty benefits:
• Most treaties permit rollovers to another in-country pension
plan
• Home-country tax-free rollovers to pension plan in another
jurisdiction (e.g., U.K. to Malta)
• Permitted under U.K. domestic law
• However, Model Treaty and US/UK treaty define the
term "pension fund" as a fund established in a Contracting
State
• The Contracting States are the U.S. and the U.K., not Malta
• Therefore, NOT a tax-free rollover under the Treaty
•

See INFO 2011-96
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Foreign Pensions – Ancillary Issues
• Foreign pension distributions – impact on Social Security
Benefits:
- Windfall Elimination Provision (“WEP”).
- May cause reduction in SSA benefits if taxpayer is receiving
pension distributions from a foreign employer who did not
withhold SSA taxes on wages paid.
- Exemption from WEP if taxpayer has 30 or more “substantial
earnings” years with SSA.
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Case Studies 4 and 5
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Case Study – United
Kingdom
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Facts
• Harry Sussex, a U.K. national, has had it with the
U.K. and the treatment of his wife.
• He explores several locations, including Canada,
Singapore, and the U.S., and decides to settle in the
U.S. to pursue an acting career on the remake of
HBO’s “Game of Thrones”
• (Note – he is killed off in the second episode)

• He and his wife, Megna, become U.S. citizens
• During his career in the U.K., he participated in the
following pension plans (next slide)
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Facts
• Harry’s plans:
Type of Plan

Funded by

Retirement
Benefit Scheme?*

Vested Accrued
Benefit?

Self-invested Pension
Plan (SIPP)

EE/ER
Contributions

Yes

Yes

Work Place Pension
(WPP)

EE/ER
Contributions

Yes

Yes

Executive Pension Plan
(EPP)

EE/ER
Contributions

Yes

Yes

Employer Funded
Unapproved
Retirement Benefit
Scheme (EFURBS)

ER Contributions
Only

No

Yes

*Qualifies under Chapter I of Part XIV of the Income and Corporation Taxes Act 1988
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Analysis
• Code Section Applicability:
Type of Plan

Code Section Applicability

Self-invested Pension Plan (SIPP)

§402(b); possible §§671-679 grantor
trust if EE contributions are >50%

Work Place Pension (WPP)

§402(b); possible §§671-679 grantor
trust if EE contributions are >50%

Executive Pension Plan (EPP)

§402(b); possible §§671-679 grantor
trust if EE contributions are >50%

Employer Funded Unapproved Retirement
Benefit Scheme (EFURBS)

§402(b)

*Qualifies under Chapter I of Part XIV of the Income and Corporation Taxes Act 1988
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Analysis
• Discriminatory plan / HCE applicability
• At this point is necessary to review the plans to
determine whether:

• The plan is discriminatory and fails the Section 409A tests
with the adverse consequences discussed previously
• No issue because all plans are currently funded

• Harry is an HCE and subject to current tax on the earnings
and accretions
• Let’s assume not.

• Assuming none of the plans fail these two tests, the
taxation would be as follows (next slide)
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U.S. Taxation – Domestic Law
Type of Plan

EE
ER
Earnings
Contributions Contributions

Increase in
Accrued Vested
Benetit

Self-invested
Pension Plan (SIPP)

NonDeductible

Taxable

Deferred
until
Distribution

Only if HCE

Work Place Pension Non(WPP)
Deductible

Taxable

Deferred
until
Distribution

Only if HCE

Executive Pension
Plan (EPP)

NonDeductible

Taxable

Deferred
until
Distribution

Only if HCE

Employer Funded
Unapproved
Retirement Benefit
Scheme (EFURBS)

N/A

Taxable

Taxable

Only if HCE
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U.S. Taxation – Treaty Considerations
Type of Plan

Exempt Under Treaty?

Reporting

Self-invested Pension Plan
(SIPP)

Yes – Earnings deferred
until distribution; EE
contributions currently
deductible; ER
contributions nontaxable
until distribution

Form 8833 (treaty
position); Form 8938 unless
reported elsewhere; Form
8621 not required since
exempt under treaty

Work Place Pension (WPP)

Same

Same

Executive Pension Plan (EPP)

Same

Same

Employer Funded
Unapproved Retirement
Benefit Scheme (EFURBS)

No

May be Subject to Form
8621 reporting; Form 8938
unless reported elsewhere
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Other Reporting Considerations
Type of Plan

Exempt Under Treaty?

Treaty
Reporting

Self-invested Pension
Plan (SIPP)

Yes – Earnings deferred until
distribution; EE contributions
currently deductible; ER
contributions nontaxable until
distribution

Form 8833;
Form 8621
not required
since exempt
under treaty

Work Place Pension
(WPP)

Same

Same

Executive Pension Plan
(EPP)

Same

Same

Employer Funded
Unapproved Retirement
Benefit Scheme (EFURBS)

No

May be
Subject to
form 8621
reporting
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Other Reporting Considerations
Type of Plan

Forms 3520
and 3520-A

Form 8621

Form 8938

FinCEN 114

Self-invested
Pension Plan (SIPP)

Only portion
considered
grantor trust,
if any

No, treaty
exempt

Yes

Yes

Work Place Pension Same
(WPP)

No, treaty
exempt

Yes

Yes

Executive Pension
Plan (EPP)

Same

No, treaty
exempt

Yes

Yes

Employer Funded
Unapproved
Retirement Benefit
Scheme (EFURBS)

Same

Yes if
invested in
PFICs

Yes, unless
reported
elsewhere

Yes
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Case Study – Singapore
Provident Funds (CPFs)
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Facts
• William Sussex, a U.S. citizen, has had it with the U.S.
and the treatment of his wife.
• He decides to move to Singapore to pursue an acting
career as part of the remake of HBO’s “Game of
Thrones” and becomes a Singapore permanent
resident.

• (Note – he kills his father Carolus in the fourth season and
becomes the king of Anglia. Also, there are unsubstantiated
rumours that he kills a relative, Harry Sussex, in the second
episode.)

• He and his wife, Keta, are U.S. citizens
• During his career in Singapore, he participates in the
Singapore Central Provident Fund
©2020 C Edward Kennedy Jr all rights reserved
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Singapore Central Provident Funds
• Coverage: Employed persons, including public sector
employees, self-employed with
annual net income greater than S$6,000 (MA only).
• Combined employee and employer contributions: Up to
37% of monthly wages*
– Employee contributions: up to 20%.
– Employer contributions: up to 17%.
• Benefits are nonforfeitable, can be withdrawn upon attaining
age 55, disability or death.
• Retirement age recently increased to age 65 since many
Singaporeans are living longer and can work until age 68.
* For those who are age 55 years and younger. Different contribution rates apply to
those with ages above 55 and older.

©2020 C Edward Kennedy Jr all rights reserved
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Threshold Question – Is CPF a Pension or Social
Security Benefit?
• IRS internal memoranda (attached) support the
IRS’s position that the CPF is a non-exempt
employees’ trust subject to the provisions of
Section 402(b).
• As a result, the recommended position is to treat
this as a non-exempt employees’ trust and report
accordingly.

©2020 C Edward Kennedy Jr all rights reserved
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Analysis - Code Section Applicability:

Type of Plan

Code Section Applicability

Singapore Central Provident Fund (CPF)

§402(b); possible §§671-679 grantor
trust if EE contributions are >50%

©2020 C Edward Kennedy Jr all rights reserved

Page 114

Analysis
• Section 409A does not apply since it is a
government-mandated social security plan
• HCE applicability
• William is an HCE and subject to current tax on the
earnings and accretions

©2020 C Edward Kennedy Jr all rights reserved
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U.S. Taxation – Domestic Law
Type of Plan

EE
ER
Earnings
Contributions Contributions

Increase in
Accrued Vested
Benetit

Singapore Central
Provident Fund
(CPF)

NonDeductible

Only if HCE

©2020 C Edward Kennedy Jr all rights reserved

Taxable

Deferred
until
Distribution
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Treaty Considerations
Type of Plan

Exempt Under Treaty?

Treaty
Reporting

Singapore Central
Provident Fund (CPF)

No treaty in force

N/A

©2020 C Edward Kennedy Jr all rights reserved
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Other Reporting Considerations
Type of Plan

Forms 3520
and 3520-A

Form 8621

Form 8938

Singapore Central
Provident Fund
(CPF)

Only portion
considered
grantor trust,
if any

Yes if
invested in
PFIC

Only if not
Yes
reported
elsewhere. If
reported
elsewhere,
indicate as
excepted
SFFA on
form

©2020 C Edward Kennedy Jr all rights reserved

FinCEN 114

Page 118

C. Edward “Ed” Kennedy Jr
Managing Director
C Edward Kennedy Jr PC
Ed has over 39 years of experience dealing with a variety of
international tax matters. He specializes in tax consulting
services to a wide variety of clients ranging from closely held
companies to multi-national businesses. His expertise includes
domestic and foreign income and social security tax planning,
tax compliance for individuals and corporations, tax treatment
of incentive compensation plans, international assignment
program administration and policy design.
Prior to establishing his own firm, Ed was with KPMG LLP,
where, in addition to providing the above services, he served
as the US firm’s lead for international social security matters.
Ed’s technical skills include all aspects of international tax and
social security planning, including individual and corporate tax
reporting of foreign assets, including controlled foreign
corporations, foreign trusts, passive foreign investment
companies, and foreign bank accounts, compliance with
domestic and foreign income and social security tax planning
for individuals and corporations, domestic and international
individual and corporate income tax compliance, and tax
treatment of incentive compensation plans.
©2020 C Edward Kennedy Jr all rights reserved

C Edward Kennedy Jr
Managing Director
C Edward Kennedy Jr PC
1510 Misty Oaks Drive
Atlanta, GA 30350
Tel 404-202 2186
ed@cekcpa.com

Page 119

IV. Informational Reporting

121

Foreign Retirement Plans,
Information Reporting &
Canada Case Study
October 6, 2020

By: Phoebe Trumpler

Kerkering, Barberio & Co.
1990 Main Street, Suite 801
Sarasota, Florida 34236

Email: ptrumpler@kbgrp.com
Phone: (941)-365-4617

IV. Informational Reporting
•
•
•
•
•
•
•
•
•

Rev. Proc. 2020-17 Exemption for Certain Tax-Favored Trusts
Forms 3520 & 3520-A Foreign Trusts
Form 8621 PFICs
Form 2555 Foreign Earned Income
Form 1116 Foreign Tax Credits
Form 8833 Tax Treaty Reporting
IRS Compliance Programs Reminder
Form 8938 Specified Foreign Financial Assets
FBAR Foreign Bank Account Report
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Rev. Proc. 2020-17
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Rev. Proc. 2020-17
Exemption for Certain Tax-Favored Foreign Retirement Trusts and
Nonretirement Savings Trusts
• Rev. Proc. 2020-17 is limited and narrow in scope.
• The exemption is from information reporting under Code Sec.
6048.
• The exemption does not extend to other information
reporting, such as the FBAR or Form 8938.
• The exemption does not extend to income recognition and
reporting.
• The effective date is March 16, 2020, and applies to all prior
open taxable years, subject to the limitations of Code Sec.
6511.
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Rev. Proc. 2020-17
Exemption for Certain Tax-Favored Foreign Retirement Trusts and
Nonretirement Savings Trusts
• There is no other guidance or FAQs from IRS on the
exemption.
• Treasury and IRS intend to issue proposed regulations that
would modify the requirements under Code Sec. 6048.
• Treasury and IRS request comments about these and other
similar types of foreign trusts that should be considered for an
exemption from Code Sec. 6048 reporting.
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Rev. Proc. 2020-17
Exemption for Certain Tax-Favored Foreign Retirement Trusts and
Non-Retirement Savings Trusts
• The draft instructions for 2020 Form 3520 include a reference
to the Rev. Proc. and exemption.
• There are no IRS procedures for transitioning from
information reporting under Code Sec. 6048 to filing under
Rev. Proc. 2020-17.
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Rev. Proc. 2020-17
Applies in general to an eligible individual with respect to
tax-favored foreign retirement trusts and non-retirement
savings trusts subject to the following:
• Created under jurisdiction’s law to operate exclusively or
almost exclusively to provide, or to earn income for the
provision of, certain specified benefits
• Conditions for withdrawal
• Host country information reporting
• Written restrictions, such as contribution limitations
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Rev. Proc. 2020-17
Eligible individual
• An individual who is, or at any time was, a U.S. citizen or
resident;
• Is compliant (or comes into compliance) with all
requirements for filing a U.S. federal income tax return (or
returns) covering the period such individual was a U.S.
citizen or resident; and
• To the extent required under U.S. tax law, has reported as
income any contributions to, earnings of, or distributions
from, an applicable tax-favored foreign trust on the
applicable return (including on an amended return).
• Business entities and trusts are not eligible individuals.
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Rev. Proc. 2020-17
Tax-Favored Foreign Retirement Trust
• A foreign trust for U.S. tax purposes that is created, organized,
or otherwise established under the laws of a foreign
jurisdiction (the trust’s jurisdiction) as a trust, plan, fund,
scheme, or other arrangement (collectively, a trust) to operate
exclusively or almost exclusively to provide, or to earn income
for the provision of, pension or retirement benefits and
ancillary or incidental benefits and meets the specific
requirements on the following three slides:
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Rev. Proc. 2020-17
Tax-Favored Foreign Retirement Trust Specific Requirements
• Withdrawals, distributions, or payments from the trust are
conditioned upon reaching a specified retirement age,
disability, or death, or penalties apply to withdrawals,
distributions, or payments made before such conditions are
met.
• Rollovers from other tax-favored retirement trusts are
permitted.
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Rev. Proc. 2020-17
Tax-Favored Foreign Retirement Trust Specific Requirements
• In the case of an employer-maintained trust, (i) the trust is
nondiscriminatory insofar as a wide range of employees,
including rank and file employees, must be eligible to make or
receive contributions or accrue benefits under the terms of
the trust (alone or in combination with other comparable
plans), (ii) the trust (alone or in combination with other
comparable plans) actually provides significant benefits for a
substantial majority of eligible employees, and (iii) the
benefits actually provided under the trust to eligible
employees are nondiscriminatory.
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Rev. Proc. 2020-17
Tax-Favored Foreign Retirement Trust Specific Requirements
• The trust is generally exempt from income tax or is otherwise tax-favored
under the laws of the trust’s jurisdiction.
• Annual information reporting with respect to the trust (or of its
participants or beneficiaries) is provided, or is otherwise available, to the
relevant tax authorities in the trust’s jurisdiction.
• Only contributions with respect to income earned from the performance
of personal services are permitted.
• Contributions to the trust are limited by a percentage of earned income of
the participant, are subject to an annual limit of $50,000 or less to the
trust or are subject to a lifetime limit of $1,000,000 or less to the trust.
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Rev. Proc. 2020-17
Tax-Favored Foreign Non-Retirement Savings Trust
• A tax-favored foreign non-retirement savings trust means a foreign trust for
U.S. tax purposes that is created, organized, or otherwise established under
the laws of a foreign jurisdiction (the trust’s jurisdiction) as a trust, plan,
fund, scheme, or other arrangement (collectively, a trust) to operate
exclusively or almost exclusively to provide, or to earn income for the
provision of, medical, disability, or educational benefits, and that meets the
following requirements:
• Withdrawals, distributions, or payments from the trust are conditioned
upon the provision of medical, disability, or educational benefits, or apply
penalties to withdrawals, distributions, or payments made before such
conditions are met.
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Rev. Proc. 2020-17
Tax-Favored Foreign Non-Retirement Savings Trust
• Rollovers from other tax-favored non-retirement savings
trusts are permitted.
• The trust is generally exempt from income tax or is otherwise
tax-favored under the laws of the trust’s jurisdiction.
• Annual information reporting with respect to the trust (or
about the beneficiary or participant) is provided, or is
otherwise available, to the relevant tax authorities in the
trust’s jurisdiction.
• Contributions to the trust are limited to $10,000 or less
annually or $200,000 or less on a lifetime basis.
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Rev. Proc. 2020-17
Penalty Abatement or Refund of Paid Penalty Under Rev. Proc.
2020-17
• Eligible individuals who have been assessed Code Sec. 6677,
the penalty for not complying with Code Sec. 6048, can
request penalty abatement or refund of paid penalty under
this procedure.
• Eligible individuals are not precluded from requesting relief
under any other applicable relief provisions.
• Abatements or refund relief are subject to the applicable
period of statute of limitations
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Rev. Proc. 2020-17
Form 843 Claim for Refund and Request for Abatement
• Section 6 of the Rev. Proc. includes procedures for requesting
relief.
• Complete Form 843 and mail to address in Rev. Proc.
• Write the statement “Relief pursuant to Revenue Procedure
2020-17” on Line 7.
• Include an explanation of how the eligible individual meets
each requirement under section 5.02 and how the foreign
trust meets each requirement under section 5.03 or 5.04.
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Form 3520 Annual Return to Report
Transactions with Foreign Trusts and
Receipt of Certain Foreign Gifts
Form 3520-A Annual Information Return
of Foreign Trust with a U.S. Owner
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Form 3520 Annual Return to Report Transactions with
Foreign Trusts and Receipt of Certain Foreign Gifts
Form 3520
• Report a foreign pension classified as a foreign trust
• Due 15th day of the fourth month
• Use Form 4868 to extend
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Form 3520 Annual Return to Report Transactions with
Foreign Trusts and Receipt of Certain Foreign Gifts

Exceptions to filing:
• Contributions to qualified plans and non-exempt employees
trusts (Sec. 6048(a)(3)(B)(ii)
• Distributions that are taxable as compensation (Sec.
672(f)(2)(B) & IRS Notice 97-34)
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Form 3520 Annual Return to Report Transactions with
Foreign Trusts and Receipt of Certain Foreign Gifts
Exceptions to filing:
• Rev. Proc. 2014-55: Election procedures and information
reporting with respect to interests in certain Canadian
Retirement Plans
• Rev. Proc. 2020-17: Procedures for eligible individuals with
interests in certain tax-favored foreign trusts and nonretirement savings trusts
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Form 3520 Annual Return to Report Transactions with
Foreign Trusts and Receipt of Certain Foreign Gifts

Form 3520 Watch List
•
•

Lack of adequate records and accumulation distribution
could result in the throwback tax (Sec. 6048(c)(2))
NEW – Electronic signatures (IR-2020-206)
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Form 3520-A Annual Information Return of Foreign
Trust with a U.S. Owner
Form 3520-A
• Report a foreign pension classified as a foreign grantor trust
• Due 15th day of the third month
• Use Form 7004 to extend
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Form 3520-A Annual Information Return of Foreign
Trust with a U.S. Owner

Form 3520-A Watch List
• Exceptions same as for Form 3520
• NEW - Electronic signatures (IR-2020-206)
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Form 8621 Information Return by a Shareholder
of a Passive Foreign Investment Company or
Qualified Electing Fund (QEF)
Form 2555 Foreign Earned Income
Form 1116 Foreign Tax Credit
Form 8833 Treaty-Based Return Position
Disclosure
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Form 8621 Information Return by a Shareholder of a
Passive Foreign Investment Company or Qualified
Electing Fund (QEF)
Foreign retirement plan treated as a grantor trust
• Non-U.S. mutual funds in the plan require PFIC reporting
• Certain other plan investments may require PFIC reporting
• Reporting is subject to the PFIC rules and elections
• Sections 1291, 1295, 1296, and 1298 Annual Reporting
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Form 8621 Information Return by a Shareholder of a
Passive Foreign Investment Company or Qualified
Electing Fund (QEF)
QEF election
• More than a few rules and tasks to follow
• Must have an Annual Information or Intermediary Statement
provided by the mutual fund or intermediary
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Form 2555 Foreign Earned Income
• Employee contributions (IRC Sec. 402(b) & PMTA 200700173)
• Elective deferrals included
• Non-elective deferrals excluded
• Employer contributions excluded (IRC Sec. 402(b) & Sec.
911(b)(1)(B)(iii))
• Pensions, annuities, social security benefits are not
foreign earned income
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Form 1116 Foreign Tax Credit
• Foreign tax credit is limited to treaty withholding rate
• Example:
• Canada – 25% non-resident withholding rate
• U.S./Canada Income Tax Treaty – Limits to non-resident
withholding rate to 15%
• Form 1116 FTC limited to lower treaty rate
• No FTC on excluded income
• Foreign earned income
• Pension, social security taxed only in other country
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Form 8833 Treaty-Based Return Position Disclosure
•

There is an exception to Form 8833 reporting under Reg.
301.6114-1(c)(iv):
• “The taxation of income derived from dependent
personal services, pensions, annuities, social security and
other public pensions, or income derived by artists,
athletes, students, trainees or teachers.” (Emphasis
added)
• Consider filing Form 8833 anyway as a protective disclosure
to support the treaty position
• Information reporting requirements are not altered by treaty
positions
• This includes residency, income, classification, etc.
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IRS Compliance Programs
Reminder
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IRS Compliance Programs Reminder
Options if one or more Information Returns were not filed
• Delinquent FBAR Submission Procedures
• Delinquent International Information Return Submission
Procedures
• Streamlined Filing Procedures – Foreign & Domestic
• Reasonable Cause or Non-Willful Statement
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Form 8938 Statement of Specified
Foreign Financial Assets
Form 114 Foreign Bank Account
Report FBAR
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Form 8938 Statement of Specified Foreign Financial
Assets
U.S. Person must file
• Citizen or tax resident (Sec. 7701(b))
• Specified Domestic Entity (SDE) including trusts
• Additional qualifying criteria apply for a SDE
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Form 8938 Statement of Specified Foreign Financial
Assets
Reportable Assets held for investment
• Interest in a foreign pension plan or deferred compensation plan
• FBAR accounts with a financial interest
• Securities including public and private funds not held in a financial account
• Note, bond or debenture issued by a foreign person
• Interest in a foreign corporation, partnership (capital or profits), trust or
estate
• Swaps or similar agreements
• Option or other derivative instrument
• Examples listed above do not comprise an exclusive list of assets required
to be reported
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Form 8938 Statement of Specified Foreign Financial
Assets
Interest in a Specified Foreign Financial Asset
• An asset has income, gains, losses, deductions, credits, gross
proceeds, or distributions from holding or disposing of the
assets which are or would be required to be reported,
included, or otherwise reflected in your income tax return
• Even if none of the above are included or reflected on the
income tax return for the tax year
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Form 8938 Statement of Specified Foreign Financial
Assets
Interest in a Specified Foreign Financial Asset
• Interest in a foreign pension or deferred compensation plan
• Interest in the assets in a grantor trust
• Interest in a foreign trust or estate only if you know or have
reason to know of the interest based on readily accessible
information
• Receipt of a distribution constitutes knowledge of the interest
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Form 8938 Statement of Specified Foreign Financial
Assets
Maximum Value
• Foreign pension/deferred compensation plan
• FMV of the beneficial interest in assets of the plan
• Or, if not readily accessible, the value of property/cash
distributed
• Or, if none of the above, use $0 value
• Foreign trust - Sum of property/cash distributed plus the value
of beneficiary’s rights to receive mandatory distributions (Sec.
7520)
• Assets with no positive value use $0 value
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Form 8938 Statement of Specified Foreign Financial
Assets
Filing Exceptions
• Foreign social security
• Bona fide resident of a U.S. possession
• Includes foreign pension/deferred compensation plans
• Even though certain other foreign financial assets are
excluded
• Foreign financial assets held in an IRA, in qualified U.S.
retirement plans, or in U.S. financial accounts
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Form 8938 Statement of Specified Foreign Financial
Assets
Filing Exceptions
• Part IV duplicative reporting of Excepted Specified Foreign
Financial Assets
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1040 Schedule B Q 7-8
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Form 114 Foreign Bank Account Report FBAR
U.S. Person must file
• Citizen or tax resident
• Domestic entities including disregarded entities, trusts and
estates

U.S. Tax Resident
• Non-U.S. person residing in the U.S.
• Residency tests (Sec. 7701(b))
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Form 114 Foreign Bank Account Report FBAR

Financial Account
• Bank, securities, commodity futures, and options accounts
• Insurance policies with cash value
• Mutual or pooled funds (available to the general public with
determinable net asset value)
• Virtual currency accounts
• Other accounts maintained in a foreign financial institution
• Or with a person performing such services
• RRSP, RESP & TFSA (CA), ISA (UK), Livret A (France)
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Form 114 Foreign Bank Account Report FBAR
Financial Interest
• Owner of record or holder of legal title
• Agent, nominee, attorney or person acting on behalf of a U.S.
person
• Owner of record or holder of legal title of a trust:
• U.S. person is a trust grantor and has ownership interest
(Sec. 671-679)
• U.S. person with > 50% present beneficial interest in
assets or income
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Form 114 Foreign Bank Account Report FBAR

Filing Exceptions
• IRA owners & beneficiaries with a foreign financial account
held in an IRA
• Tax-qualified retirement plan participants & beneficiaries with
foreign financial account held in the plan
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V. Canada Case Study
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V. Canada Case Study
Case Facts:
U.S. citizen client retired to Florida September 1 after living and working for ten
years in Canada.
•
Earned income in Canada from January-June of $100,000 gross.
•
Made elective deferral employee contributions
•
Non-registered brokerage account
•
TFSA tax-free savings account
•
RRSP registered retirement savings plan
•
Will become RRIF registered retirement income fund in December
•
Pension from employer – non-distributing
•
Pension from employer – inherited - distributing
•
Canadian Pension Plan and Old Age Security start in December
•
Named beneficiary of RRSP
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CANADA CASE STUDY

Rev. Proc.
2020-17
FBAR

8938

Earned income
Elective deferral of
earned income

2555

1116

8833

3520

3520-A

8621

1040

X

X

X

X

X

X

RRSP January - June

X

X

X

RRIF in December

X

X

X

X

Non-registered
brokerage

X

X

X

X

TFSA

X

X

X

Pension nondistributing 402(b)

X

X

Pension distributing
402(b)

X

X

X

X

X

X

Protective
Filing

X

Protective
Filing

X

X

Protective
Filing

X

CPP & OAS - January November
CPP & OAS - December
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Thank You!
If you have any questions, please contact the Kerkering Barberio team
at 941-365-4617.

By: Phoebe Trumpler
Kerkering, Barberio & Co.
1990 Main Street, Suite 801
Sarasota, Florida 34236
Email: ptrumpler@kbgrp.com
Phone: (941)-365-4617
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V. Case Study -- Australia
• Retirement system is trust-based, common
law structured retirement income
• Until 1993, a funded DB “superannuation”
was almost universal
• A change to mandatory superannuation
moved the country to about 99% DC
• Currently (2020) all employers must provide a
9.5% annual contribution (scheduled to rise to
10% in 2021 and gradually to 12% by 2025)
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V. Case Study -- Australia
• In addition, Australia has a social security
system, providing retirement income for all
• The system is means tested

171 | Presentation Title

V. Case Study -- Australia
Implications for US taxpayers in the Australian
system
• A funded DC plan, so contributions taxable
• Earnings? Complex rules about whether the
Australia system meets 410, so maybe earnings
taxable
• Income tax treaty protection (2001), but limited
• Social security totalization treats superannuation
as social security (subject to treaty), but income
tax treaty sees it as NOT social security
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V. Case Study -- France
• Only non-common law country in our case studies
• Civil law does not recognize “trusts” but starting in
2011 France has a civil law of trusts (trust), mostly
looking at tax avoidance
• Civil law funding not clear as to status of stichtung,
stichting or casse
• “Private” retirement plans are more like industry-based
multiemployer plans
• Unlike US (and other common law countries) the
“employer” is a formalistic determination, not a
substantive relationship; some technical issues arise
from this
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V. Case Study -- France
• US-France income tax treaty (2009)protects
accruals, give standard residence-based taxation
of distributions
• Many different pension plans/systems, basically
industry based
• French social security is generous, but taxes are
very high
• US-France social security totalization treaty is
outside the theory of choosing the correct system
of coverage, in that it grants US social security
coverage when not provided by US domestic law
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