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Focus: Reasonableness of Reasonable
Accommodation Process
 Has employer engaged in interactive dialogue?
 Has employer acted in good faith?

 Who (employer or employee) is responsible for breakdown of
interactive process?
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Interactive Dialogue
What Triggers Dialogue?
Employee lets employer know:
 (1) that adjustment or change at work is needed and (2) related to medical
condition.
 See McNair v. District of Columbia, 11 F. Supp. 3d 10 (D.D.C. 2014) – upon
employer’s receipt of a request for accommodation, interactive process begins
and both parties have a duty to act in good faith to identify possible
accommodation.
 Murray v. Warren Pumps, LLC, 821 F.3d 77 (1st Cir. 2016) – where disabled
employee agreed to let employer know if he needed accommodations,
employer could not be faulted when employee “opted to remain silent” and
failed to inform employer of his need for an accommodation.
 Tennial v. UPS, 840 F.3d 292, 307 (6th Cir. 2016) – employee’s “fleeting
reference to ‘my ADA deal’ was insufficient to put [employer] on notice of an
accommodation request” where employee “did not explain that the recorder
[device the employee asserted he needed] would help accommodate his
disability and the record evidence indicates that [employer] did not
understand his request as such.”
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 But, employee may not need to ask for accommodation if employer has reason to
believe that job performance affected by known disability and employee is
sufficiently impaired from asking. See EEOC Enforcement Guidance on the
Americans with Disabilities Act and Psychiatric Disabilities, No. 915.002 (March 15,
1997), available at http://www.eeoc.gov/policy/docs/psych.html.
 See Kowitz v. Trinity Health, 839 F.3d 742 (8th Cir. 2016) – employer’s knowledge that an
employee had a disabling condition and was unable to obtain a work related
certification until after she had undergone several months of medical treatment
presented sufficient evidence to raise a jury issue as to whether the employee had made
a request that the employer accommodate the employee’s inability to obtain the
certification the employer required.
 Brady v. Wal-Mart Stores, Inc., 531 F.3d 127 (2d Cir. 2008) – upholding jury verdict that
employer failed to reasonably accommodate employee with cerebral palsy even though
employee had not asked for accommodation where disability obvious.
 Walz v. Ameriprise Financial, Inc., 779 F.3d 842, 846 (8th Cir. 2015) – holding that
employee who engaged in disruptive behavior due to her bipolar disorder failed to put
employer on sufficient notice that she was disabled and required accommodation.
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Good Faith Interactive Dialogue
Is interactive process mandatory?
 Most courts say “no.” See, e.g., Fjellestad v. Pizza Hut of America, Inc., 198
F.3d 944 (8th Cir. 1999); Rehling v. City of Chicago, 207 F.3d 1009 (7th Cir. 2000);
Cf. Sheng v. M&TBank Corp., 848 F.3d 78 (2d Cir. 2017) (although there is no
independent claim under the ADA for an employer’s failure to engage in the
interactive process, an employer’s failure to engage in a good faith interactive
dialogue with a disabled employee may be introduced as evidence tending to
show disability discrimination).
 9th Circuit says “yes.” See Zivkovic v. S. Cal. Edison Co., 302 F.3d 1080 (9th Cir.
2002). But, employer can escape liability by proving no reasonable
accommodation available. See Morton v. UPS, 272 F.3d 1249, 1255 (9th Cir.
2001).
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Good Faith
What constitutes good faith effort to seek accommodations:






Meet with employee;
Request info about medical condition and employee limitations;
Ask what employee wants;
Consider employee request;
When request too burdensome, discuss alternatives.
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Documentation of Disability
 EEOC – Employer’s request may ask only for “reasonable” documentation.
Not reasonable – submission of all medical records from employee’s
healthcare provider.
 Medical Exam by Employer’s Doctor? Allowed only if the employee
“initially provides insufficient information to substantiate” disability and
need for accommodation.
SOURCE: EEOC, Enforcement Guidance: Reasonable Accommodation and
Undue Hardship Under the Americans with Disabilities Act, No. 915.002 (Oct.
17, 2001) at Question 6, available at
http://www.eeoc.gov/policy/docs/accommodation.html
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Responsibility for Breakdown in Interactive Reasonable
Accommodation Process
Courts will isolate cause of breakdown and assign responsibility:
Jury issue as to whether employer responsible for breakdown
 Lawlor v. Peoria School District, No. 150, 837 F.3d 779 (6th Cir. 2016) – former teacher
who suffered from post-traumatic stress disorder could proceed to trial on her claim
that the school district that employed her had failed to engage in the interactive
reasonable accommodation process. The school district summarily had refused to
authorize the accommodation requested by the teacher’s psychologist (a transfer to a
classroom with fewer students with severe behavior and emotional issues) and failed to
explore other possible accommodations, such as looking for vacant positions at other
schools.
 Osborne v. Baxter Healthcare, 798 F.3d 1260 (10th Cir. 2015) – deaf employee met initial
burden of showing accommodation requested (call buttons and visual and vibrating
alerts) were “reasonable on their face” to allow employee to operate plasma machines.
Jury issue as to whether accommodations would have rendered employee qualified.
 EEOC v. LHC Group, Inc., 773 F.3d 688 (5th Cir. 2014) – question of fact on failure to
accommodate where supervisor ignored employee’s requests for help.

Employer liability only where accommodation available
 Stern v. St. Anthony’s Health Ctr., 788 F.3d 276 (7th Cir. 2015).
 Rehling v. City of Chicago, 207 F.3d 1009 (7th Cir. 2001).
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Responsibility for Breakdown in Interactive Reasonable
Accommodation Process
Court finds that employee responsible for breakdown
 Ortiz-Martinez v. Fresenius Health PR, LLC, 853 F.3d 599 (1st Cir. 2017) – upholding the
dismissal of an employee’s ADA claim for failure to accommodate where in response to the
employer’s request for more specific information concerning the employee’s medical
restrictions in order to accommodate her injuries, the employee failed to respond. The
employer’s requests for more specific medical information were both reasonable and
important in assessing whether the employee could perform the essential functions of the job
and what type of accommodations might be required. Therefore, it was the employee who
had failed to meaningfully engage in the interactive process.
 Delaval v. PTech Drilling Tubulars, L.L.C., 824 F.3d 476 (5th Cir. 2016) – employer did not
violate the ADA by terminating employee who failed to provide doctor’s note or report
justifying employee’s statement to employer that he had been undergoing medical tests
during his week long absence.
 Frazier-White v. Gee, 818 F.3d 1249, 1257-58 (11th Cir. 2016) – where plaintiff failed to identify
any reasonable accommodation that would have allowed her to return to work, “there is no
basis for imposing liability on defendant for failing to engage in an ‘interactive process’ to
identify accommodations.”
 Ward v. McDonald, 762 F.3d 24 (D.C. Cir. 2014), cert. denied, 2015 U.S. 5225 (2015) –
employee who did not respond to questions from employer failed to engage in interactive
process.
 EEOC v. Kohl’s Dep’t Stores, Inc., 774 F.3d 127 (1st Cir. 2014) – employee’s premature
resignation after employer requested additional information failed to engage in interactive
process.
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General Accommodation Principles
1. Accommodation provided need only be effective; not employee’s
choice.
 Noll v. IBM (2d Cir. May 21, 2015) – Court (2-1) held that IBM had reasonably
accommodated deaf employee by providing ASL interpreters for work-related
Internet videos. Employee wanted on-screen captioning, but court found ASL
interpreters sufficiently effective. Dissent argued that whether accommodation
effective should be for jury.
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General Accommodation Principles
2.

No need to eliminate essential job functions.

 Stevens v. RiteAid Corp., 851 F.3d 224 (2d Cir. 2017), cert. denied, 2017 U.S. LEXIS 6347 (U.S.
Oct. 15, 2017) – pharmacist with needle phobia and whose job required that he give
immunization injections to customers suggested as a reasonable accommodation that the
company could hire a nurse to give immunization injections for him or assign him to another
pharmacy location with another pharmacist who could give immunizations. In rejecting the
employee’s arguments, the Second Circuit explained that neither accommodation was
required under the ADA because other employees would have been required to perform the
pharmacist’s essential immunization duties.
 EEOC v. Autozone, 809 F.3d 916 (7th Cir. 2016) – upholding jury verdict that company could
not accommodate employee’s 15 lb. lifting limitation because heavy lifting was essential
function of job.
 Lang v. Wal-Mart, 813 F.3d 447 (1st Cir. 2016) – pregnant employee with 20 lb. lifting
limitation could not be accommodated (assuming her pregnancy constituted disability)
because lifting 60 lbs. unassisted was essential function of her unloader position.
 Stern v. St. Anthony’s Health Center, 788 F.3d 276 (7th Cir. 2015) – eliminating administrative
and supervisory responsibilities of hospital’s chief psychologist not required because duties
were essential.
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General Accommodation Principles
3.

Accommodation Need Not Create Undue Hardship.

Undue hardship defined as significant difficulty or expense or would fundamentally
alter the nature of the job. 42 U.S.C.§§ 12111(10), 12112(b)(5)(A).
 See Reyazzuddin v. Montgomery County, 789 F.3d 407 (4th Cir. 2015) – Jury issue as to
whether providing accessible software to blind employee would be undue hardship
where estimates of cost ranged from $130,000 to $650,000.
 Stephenson v. Pfizer, 641 Fed. Appx. 214 (4th Cir. 2016) – Jury issue as to whether
providing driver for sales representative, whose vision impairments rendered her unable
to drive, constituted reasonable accommodation or undue hardship.

If providing one type of accommodation would be an undue hardship, employer has
obligation to consider other accommodations.
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TRENDING ISSUES: TELECOMMUTING
EEOC Guidance on Telecommuting (http://eeoc.gov/facts/telework.html.)

Employers with Telecommuting Programs:
 Employers not required to have telecommuting program
 If have a program, employees with disabilities must have “equal opportunity” to
participate
 Also, employer may need to (1) waive eligibility requirements (e.g., one year to
participate) (2) modify other requirements/limits of program
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EEOC Guidance on Telecommuting

Employers Without Telecommuting Programs:
 Work at home still may be required as reasonable accommodation
 Modify employer policy where work is performed
 Not required if (1) employee could not perform essential job functions at home or
(2) undue hardship, i.e., significant difficulty or expense
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Court Decisions
Work at Home May Be Reasonable Accommodation
 Humphrey v. Memorial Hosps. Assoc., 239 F.3d 1128 (9th Cir. 2001) – work at home
may be reasonable accommodation for medical transcriptionist; hospital
permitted some transcriptionists to work at home.
 Woodruff v. Peters, 482 F.3d 521 (D.C. Cir. 2007) – factual issue as to whether work
at home reasonable for federal employee who was team leader where agency had
policy allowing telework 5 days/wk and employee had previously telecommuted 2
days/wk and said that team was self-directed.
 Goonan v. FRB of N.Y., 2014 U.S. Dist. LEXIS 99922 (S.D.N.Y. July 22, 2014) – request
to work at home or be transferred to a different position could be reasonable
accommodation based on comparator evidence even though employer had policy
that teleworking was only available for strong performers, and employee was
regarded as a poor performer.
 Buie v. Berrien, 85 F. Supp. 3d 161 (D.D.C. 2015) – EEOC investigator’s request to
work at home could be reasonable accommodation where there was a dispute as
to whether the employee had to be physically present in the office.
New Case: EEOC v. Advanced Home Care, Inc., M.D.N.C., No. 1:17-cv-00646, complaint
filed 7/12/17 – EEOC charges a home care services provider for violating ADA when it
rejected telecommute requests from a call center worker whose asthma and COPD
made her sensitive to workplace smells.
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Court Decisions
Telecommuting Not Required
 Vande Zande v. Wis. Dep’t of Admin., 44 F.3d 538 (7th Cir. 1995) – unsupervised
work at home not required as accommodation; most jobs cannot be accomplished
by working at home alone; but recognizes that advances in technology may change
analysis.
 Heaser v. Toro Company, 247 F.3d 826 (8th Cir. 2001) – work at home not required
for marketing services coordinator because this would have required change in
overall manner of conducting business.
 Mason v. Avaya Communications, 357 F.3d 1114 (10th Cir. 2004) – work at home
not required for low level admin position that required both team work and
supervision; employer would not know what employee doing while logged on to
computer at home.
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Court Decisions
Telecommuting Not Required (cont’d)
 Robert v. Bd. of Cnty. Comm’rs of Brown Cnty., Kan., 691 F.3d 1211 (10th Cir. 2012) –
working from home not required for employee who needed to perform site visits.
 Valdez v. McGill, 462 Fed. Appx. 814 (10th Cir. 2012) (unpublished) – physical
attendance at work essential function of warehouse manager.
 EEOC v. Ford Motor Co., 782 F.3d 753 (6th Cir. 2015) (en banc) - employee with
irritable bowel syndrome requested accommodation to work from home up to 4
days a week. Ford had a telecommuting policy, but denied employee’s
accommodation request because her job as a resale steel buyer required her to
frequently interact face-to-face with coworkers. Court ruled in favor of Ford
because attendance at the job site was an essential function and employee’s
disability-related absences meant she was not a “qualified” individual under the
ADA.
 Credeur v. State of Louisiana, 860 F.3d 785 (5th Cir. 2017) – state attorney general
not required to accommodate a litigation attorney, who developed serious health
problems due to complications from a liver transplant, and wanted to work from
home. Litigation attorneys engaged in an interactive and team-oriented approach,
which could not be accomplished when an employee was working from home.
Additionally, the attorney’s working at home resulted in the employee’s cases
being reassigned to other attorneys.
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Critical Considerations for Telework
 Face-to-face interaction with supervisors

 Face-to-face interaction with other employees
 In-person interaction with clients or customers
 Access to documents and other materials located only in workplace; no
computer access
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TRENDING ISSUES: REASSIGNMENT TO VACANT POSITION
Limits on Reassignment
 US Airways, Inc. v. Barnett, 535 U.S. 391 (2002) – employer not required to violate
seniority policy in reassignment because seniority system “provides important
employee benefits by creating and fulfilling employee expectations of uniform
treatment.”
 Frazier-White v. Gee, 818 F.3d 1249, 1257 (11th Cir. 2016) – stating that in seeking
alternative position, disabled plaintiff would be required to follow civil service rules in
doing so because “[t]he ADA does not require Defendant to reassign Plaintiff in
violation of its governing civil service rules.”
 EEOC v. St. Joseph’s Hospital, 842 F.3d 1333 (11th Cir. 2016) – holding that allowing an
employee 30 days to apply for other vacant positions was reasonable because employer
agreed to extend the 30 day deadline for any vacant position for which the disabled
employee was being considered and the employer did not prohibit the disabled
employee from applying for other positions following her termination.
 Arthur v. Am. Showa, Inc., 625 Fed. Appx. 704 (6th Cir. 2015) – bumping another
employee to accommodate a disabled employee held not reasonable accommodation.
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TRENDING ISSUES: REASSIGNMENT TO VACANT POSITION
Plaintiff’s Burden to Show Vacancy
 Audette v. Town of Plymouth, 858 F.3d 13 (1st Cir. 2017) – to pursue a legal claim for
failure to reassign, disabled employee bears the burden to show there was an actual
vacant position to which he or she could have been transferred.
 Moss v. Harris Cnty. Constable Precinct One, 851 F.3d 413 (5th Cir. 2017) – to prevail on a
claim that employer failed to reassign disabled employee to vacant position as a
reasonable accommodation, employee must present evidence of a vacant job the
employee could perform at the time of his termination.
 Faidley v. UPS of Am., Inc., 853 F.3d 447 (8th Cir. 2017) – jury issue as to whether
employer had obligation to transfer disabled employee to a vacant position that would
have become open in the near future.
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Reassignment: Equal Treatment or Preference?
EEOC’s view: If disabled employee is qualified to perform vacant job, reassignment
required. See Equal Employment Opportunity Commission, Enforcement Guidance:
Reasonable Accommodation and Undue Hardship under the Americans with
Disabilities Act (Oct. 17, 2002), at Question 24, available at
http://www.eeoc.gov/policy/doc/accommodation.html.

Court Decisions Following EEOC:
 Aka v. Washington Hospital Center, 156 F.3d 1284 (D.C. Cir. 1998) (en banc) (7-4) –
“reassignment means more than treating disabled employee like any other job
applicant.”
 Smith v. Midland Brake, Inc., 180 F.3d 1154 (10th Cir. 1999) (en banc) (9-3) – ADA
requires more than right to be considered for vacant position.
 EEOC v. United Airlines, Inc., 693 F.3d 760 (7th Cir. 2012) – disabled employee who is
qualified must be offered vacant position unless undue hardship.
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Reassignment: Equal Treatment or Preference?
Court Decisions Holding No Preference Required:
 Daugherty v. City of El Paso, 56 F.3d 695 (5th Cir. 1995) – ADA is not affirmative
action statute and disabled employees have no priority in reassignment.
 Huber v. Wal-Mart Stores, Inc., 486 F.3d 480 (8th Cir. 2007) – no obligation to
reassign disabled employee in violation of “legitimate non-discriminatory policy of
employer to hire most qualified applicant.”
 EEOC v. St. Joseph’s Hospital, 842 F.3d 1333 (11th Cir. 2016) – holding that “the ADA
does not require reassignment without competition for, or preferential treatment
of, the disabled” because the statute “was never intended to turn nondiscrimination into discrimination against the non-disabled” and “[p]assing over
the best qualified job applicants in favor of less qualified ones is not a reasonable
way to promote efficiency or good performance.”
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Reassignment: Equal Treatment or Preference?
Court Decisions Indicating No Preference in Reassignment:
 Wernick v. Federal Reserve Bank of N.Y., 91 F.3d 379, 384 (2d Cir. 1996) – “nothing
in the law leads us to conclude that in enacting the disability acts, Congress
intended to interfere with personnel decisions within an organizational hierarchy.
Congress intended simply that disabled persons have the same opportunities
available to them as are available to nondisabled persons. . . .”
 Hedrick v. W. Reserve Care Sys., 355 F.3d 444, 459 (6th Cir. 2004) – “[a]lthough
[employer] may have had an obligation to reassign [plaintiff] to a vacant position
for which she was qualified, the ADA does not mandate that she be afforded
preferential treatment.”
 Burns v. Coca-Cola Enters., Inc., 222 F.3d 247, 258 (6th Cir. 2000) – “allowing [the
plaintiff] to recover despite his failure to abide by [the employer’s] nondiscriminatory policy requiring him to apply for a transfer to a new position within
his restrictions would ‘convert a non-discrimination statute into a mandatory
preference statute, a result which would be inconsistent with the nondiscriminatory aims of the ADA.’”
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TRENDING ISSUES: LIGHT DUTY
ADA does not require employer to create light duty position
 Frazier-White v. Gee, 818 F.3d 1249 (11th Cir. 2016) – stating that defendant was not required by
the ADA to create a permanent light duty position and could limit the length of time that
plaintiff was eligible for light duty status.
 Gera v. County of Schuylkill, 617 Fed. Appx. 144 (3d Cir. 2015) – employers are not required to
create a light duty position for disabled police officer who had degenerative joint disease where
CBA provided that light duty was only for temporarily injured officers.

Employer can limit duration of light duty
 Dunderdale v. United Airlines, Inc., 807 F.3d 849 (7th Cir. 2015) – employee who had suffered
work-related injuries and received several permanent work restrictions was not entitled to
remain in light duty position where continuing accommodation would have violated employer’s
collective bargaining agreement seniority system; employer’s adherence to the bargaining
agreement increased reliability and consistent application of the seniority system and
constituted a legitimate business purpose.
 See also Koesel v. Sublette County Sheriff’s Dep’t, 717 F.3d 736 (10th Cir. 2013) – ADA does not
require employer to make permanent a temporary position to which a disabled employee has
been reassigned, especially where the employer lacks funds to make the position permanent.
 Gratzl v. Office of the Chief Judges of the 12th, 18th, 19th & 22nd Judicial Circuits, 601 F.3d 674,
681 (7th Cir. 2010) – employer not required to alter practice of temporarily reassigning
employees to light duty to create permanent light duty position for disabled employee.
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TRENDING ISSUES: LIGHT DUTY
If employer reserves light-duty positions for employees with workers’ comp. injuries,
must employers consider reassignment of employee with non-work related
disability?
 EEOC says “yes,” if a vacant position is available. EEOC Enforcement Guidance: Workers’
Compensation and the ADA, Question 28.

If employer creates light duty positions for employees injured on the job, as a
reasonable accommodation, must employer create light duty position for employee
with non-work related disability?






EEOC says “no.” Id., Question 27
However, may have disparate impact so employer must show policy or practice is job
related and consistent with business necessity. Id.
Also, under reasoning of Young v. UPS, 135 S. Ct. 1338 (2015), employer may need to
justify refusal to create position for disabled workers under McDonnell-Douglas
framework.
Fryer v. Coil Tubing Servs., LLC, 415 Fed. Appx. 37 (10th Cir. 2011) (unpublished) – not a
retaliatory adverse job action for employer to decline to provide a light duty job to an
employee who had injured his back at home because the employer limited light duty
work to those employees who had sustained work-related injuries.
29

Jonathan R. Mook
DiMuroGinsberg, P.C.
1101 King Street, Suite 610
Alexandria, Virginia 22314-2956
(703) 684-4333
(703) 548-3181 (fax)
jmook@dimuro.com

Mr. Mook is a nationally recognized practitioner
in employment law and has written two treatises on the
Americans with Disabilities Act, Americans with
Disabilities Act: Employee Rights and Employer
Obligations and Americans with Disabilities Act: Public
Accommodations and Commercial Facilities, both
published by LexisNexis. He represents employers and
businesses on matters relating to employment law,
business torts and business disputes.
Mr. Mook frequently counsels employers on
issues involving compliance with the ADA and
accommodating disabled employees, as well as other
employment related matters. He is a co-editor of the
Virginia Employment Law Letter and is a regular
contributor to several legal publications, including
Bender’s Labor & Employment Bulletin. He is included in
Best Lawyers in America (2017 ed.) for employment law.
Mr. Mook is a member of the Virginia and
District of Columbia Bars, and is a member of the Labor &
Employment Law Section of the District of Columbia Bar
and has been a member of the Alexandria Commission on
Persons with Disabilities. Mr. Mook earned his Juris
Doctor from Yale Law School.
30

RECENT DEVELOPMENTS, CURRENT
TRENDS IN REASONABLE
ACCOMMODATION
Julie Stahr
Schiff Hardin LLP
233 S. Wacker Drive, Suite 6600
Chicago, Illinois 60606
(312) 258-5689
jstahr@schiffhardin.com

December 19, 2017

Leaves of Absence:
How Long is Too Long?
Indefinite leave not required.
EEOC: “[I]ndefinite leave—meaning that an employee cannot say whether or when she
will be able to return to work at all—will constitute an undue hardship, and so does not
have to be provided as a reasonable accommodation.” EEOC “Employer-Provided Leave
and the Americans with Disabilities Act” (May 9, 2016)
Punt v. Kelly Services 862 F.3d 1040 (10th Cir. 2017)
Peyton v. Fred’s Stores of Arkansas, Inc., 561 F.3d 900 (8th Cir. 2009)
Fiumara v. President and Fellows of Harvard College, 327 F. App’x. 212 (1st Cir. 2009)
Fogleman v. Greater Hazleton Health All., 122 F’Appx. 581 (3d Cir. 2004)
Larson v. United Nat. Foods W. Inc., 518 F’Appx. 589, 591 (9th Cir. 2013)
Myers v. Hose, 50 F.3d 278 (4th Cir. 1995)
Moss v. Harris County Constable Precinct One, 851 F.3d 413 (5th Cir. 2017)
Minter v. District of Columbia, 809 F.3d 66 (D.C. Cir. 2015)
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Leaves of Absence:
How Long is Too Long?
Per se rule?
Severson v. Heartland Woodcraft (7th Cir. 2017) – “multimonth” leave of absence is not
a reasonable accommodation under the ADA
- ADA only
- after 12 weeks of FMLA

33

Leaves of Absence:
How Long is Too Long?
Time periods unreasonable based on facts:
 Fact specific analysis required, no per se rules
Hwang v. Kansas State University, 753 F.3d 1159 (10th Cir. 2014) - 6-month leave after
6 months of paid leave
Luke v. Bd. of Trustees Florida A&M Univ., 674 Fed. Appx. 847 (11th Cir. 2016) - 6
month leave, after 9 month leave
Duckett v. Dunlop Tire Corp., 120 F.3d 1222 (11th Cir. 1997) – 2 months, after 10
months (where no evidence employee would have been able to perform the essential
functions at the conclusion of leave)
Echevarria v. AstraZeneca Pharmaceutical LP, 856 F.3d 119 (1st Cir. 2017) - 12 month
leave after 5-month leave held not reasonable
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Epps v. City of Pine Lawn, 353 F.3d 588 (8th Cir. 2003) – 6 months (where hiring of
additional employees or reallocation of essential functions required)

Hill v. Walker, 918 F. Supp. 2d 819 (E.D. Ark. 2013), aff’d, 737 F.3d 1209 (8th Cir. 2013)
– 2 weeks (where no evidence employee would have been able to perform the essential
functions at the conclusion of leave)
Boileau v. Capital Bank Fin. Corp., 646 Fed. Appx. 436 (6th Cir. 2016) – 8 to 12 weeks at
a time
Stallings v. Detroit Pub. Schs., 658 F’Appx. 221, 226-27 (6th Cir. 2016) – 4 months
(teacher)
Walsh v. United Parcel Serv., 201 F.3d 718, 727 (6th Cir. 2000) – 90 days after 18
months
Larson v. United Nat. Foods W. Inc., 518 F’Appx. 589, 591 (9th Cir. 2013) – indefinite but
at least 6-month leave
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But see:
Cehrs v. Northeast Ohio Alzheimer's Research Ctr., 155 F.3d 775 (6th Cir. 1998) –
8 weeks followed by request for additional 1-month leave may be a reasonable
Garcia-Ayala v. Lederle Parenterals, Inc., 212 F.3d 638 (1st Cir. 2000) – 5 months
may be reasonable

Dark v. Curry County, 451 F.3d 1078, 1090 (9th Cir. 2006) – 89 days may be
reasonable
Antone v. Nobel Learning Comm., Inc., 2012 WL 174960 (D.N.J. 2012) – additional
8 days after end of FMLA leave held reasonable
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Leaves of Absence:
How Long is Too Long?
Leave of absence may not be a reasonable
accommodation at all:
Petrone v. Hampton Bays Union Free Sch. Dist., 568 Fed. Appx. 5 (2d Cir. 2014) declining to resolve the issue of whether a paid or unpaid leave can constitute a
reasonable accommodation under the ADA.
See also Goodwin v. MTA Bus Co., 2017 WL 1251091 (E.D.N.Y. Mar. 27, 2017) (same).
Graves v. Finch Pruyn & Co., Inc., 353 F. App’x. 558 (2d Cir. 2009) - declining to
expressly hold that leaves of absence to recover from a disability are reasonable
accommodations under the ADA,” but even if they are, the employee had not shown that
the leave would allow him to perform the essential functions of the job; the medical notes
state that the employee was unlikely to be able to return to work in the foreseeable
future.
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Other Trending Topics
** Discussions are limited to ADA failure to accommodate holdings of the respective cases.

Light Duty
Boyle v. City of Pell City, 866 F.3d 1280 (11th Cir. 2017) - light duty not required to be continued
despite lengthy accommodation with same in the past
A city employee who developed spinal stenosis and related conditions after a work-related injury was allowed for
several years to perform office work generally performed by the department foreman, while the actual foreman
voluntarily agreed to do other work as a mechanic. Later, a new superintendent was hired and returned the
foreman to his usual duties which included the office work being performed by plaintiff, and moved plaintiff to an
inventory position that plaintiff claimed was difficult for him. The superintendent denied plaintiff’s request to be
placed back in the foreman role, noting he had a foreman who was being paid to perform that job and should be
doing the job. Plaintiff claimed the city should have allowed him to continue working in the foreman position, as it
had done for a lengthy period of time following his work-injury. The Eleventh Circuit affirmed summary
judgment for the employer, holding plaintiff did not identify a reasonable accommodation. Although the City
allowed plaintiff to perform foreman duties for several years, there was no evidence that the position, which
another person actually held, was ever vacant during that time. The City was not required to reassign plaintiff to a
non-vacant position, nor was it obligated to create a second foreman position or remove its existing foreman in
order to make a vacancy.
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Audette v. Town of Plymouth, 858 F.3d 13 (1st Cir. 2017) – employers are not required to create a
position where no vacancies exist
Police officer brought action against the Plymouth Police Department for violation of the ADA based on the
employer’s failure to transfer her to a clerical position after an ankle injury and surgery. The First Circuit
affirmed summary judgment for the employer. The court noted “[a]n employer is not required by the ADA to
create a new job for an employee, nor to re-establish a position that no longer exists.” The court found
unpersuasive plaintiff’s argument that formerly officers had been assigned to data entry when they had been
injured, noting the evidence supported that this temporary position was eliminated before plaintiff requested a
transfer, once the department caught up on overdue paperwork, eliminating the need for the position. As a result,
the court held plaintiff had failed to meet her burden of establishing that any data-entry vacancy actually existed
to which she could be assigned to reasonably accommodate her ankle injury.

Frazier-White v. Gee, 818 F.3d 1249 (11th Cir. 2016) – indefinite extension of light duty not required
A community service officer was injured in a work-related accident and was provided light duty work for about 10
months. She was notified that, per employer policy, she would be terminated if she did not return to full duty work
after 270 light duty days or, alternatively, she could discuss possible accommodations or apply for other jobs
within the department. Instead, plaintiff sent a handwritten note to the employer requesting “an extension [of light
duty] to continue to receive care,” to “get better and return to full duty 100%” . The note did not specify the length
of her requested extension or propose any reasonable accommodations that would enable her to return to fullduty work within the time frame provided by the employer. Plaintiff was subsequently terminated and brought
suit. The Eleventh Circuit affirmed summary judgment for the employer, finding the employee’s request for
indefinite extension of her light-duty status was an unreasonable accommodation. Thus, the employer had
complied with any obligation it had to initiate an informal, interactive process with plaintiff to determine appropriate
reasonable accommodations as they encouraged plaintiff to contact them to discuss accommodations and to
submit an application for other sheriff’s office positions and plaintiff’s only response was to request an
unreasonable accommodation by indefinite extension of light-duty.
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Gera v. County of Schuylkill, 2015 U.S. App. LEXIS 12176 (3d Cir. 2015) – employers are not
required to create a new position or transform temporary light duty in to permanent light duty
A corrections officer was diagnosed with a degenerative joint disease and requested light duty. The County
accommodated him at first, but he became ineligible for the light duty position because a new CBA
provided that light duty was only for temporarily injured officers. He was placed on medical leave, and
then terminated. The employee claimed he should have been permitted to stay in his light duty position, or
be transferred to a different position. The Third Circuit affirmed summary judgment for the employer.
The ADA does not require an employer to create a new position, or transform a temporary light duty
position into a permanent position, nor did the employee demonstrate that there were vacant, funded
positions that would have accommodated his restrictions.

Swanson v. Vill. of Flossmoor, 794 F.3d 820, 827 (7th Cir. 2015) – request for light duty held
unreasonable
A police officer had two strokes occurring six weeks apart that made him unable to return to work as a
detective. The Village allowed part-time work after the first stroke, but refused his request for light duty
after either the first or the second stroke. The Seventh Circuit affirmed summary judgment for the
employer, noting that the ADA does not entitle a disabled employee to the accommodation of his choice
but rather to a reasonable accommodation in view of his limitations and his employer’s needs, and the
employer’s actions here were reasonable.
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Unpredictable Absences/Flexible Work Schedule
Williams v. AT&T Mobility Services LLC, 847 F.3d 384 (6th Cir. 2017) – no duty to accommodate flex
schedule that would not address employee’s unpredictable anxiety attacks when at work
Employee with depression and anxiety attacks brought action claiming that AT&T failed to accommodate her
request for leave from work for treatment, flexible scheduling, and additional breaks during her shifts. The Sixth
Circuit affirmed summary judgment for the employer. The employee did not show that she would have been
otherwise qualified with the accommodation of flexible scheduling and modified breaks, because she could not
perform her job duties during her anxiety attacks. Because the attacks were unpredictable, and thus she was
unable to perform her job even with this reasonable accommodation. Further, employee’s request for leave was
unreasonable because employee was only able to provide an estimated return date, and the employee had
already taken multiple leaves, during which her condition failed to improve.

Capps v. Mondelez Global, LLC, 847 F.3d 144 (3d Cir. 2017) – granting of intermittent FMLA leave
also satisfied duty to accommodate
Employee with an arthritic condition was terminated based on the employer’s belief that he misused intermittent
FMLA leave. In addition to FMLA claims, the employee brought an ADA claim for failure to accommodate. The
Third Circuit affirmed summary judgment for the employer. While a request for FMLA leave may qualify as a
request for a reasonable accommodation under the ADA, to the extent the request for intermittent FMLA was a
request for accommodation, here, it was granted.
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Banks v. Bosch Rexroth Corp., 610 F. App’x 519 (6th Cir. 2015) – request for unpredictable
absences held unreasonable
An assembler for Bosch frequently had to leave work due to migraines. Her doctor recommended, among other
things, that she be able to leave work when she experienced a migraine for an undetermined period to see if
the migraine would subside. She was terminated for attendance issues. The Sixth Circuit affirmed
summary judgment for the employer on the failure to accommodate claim, holding that the employee’s
request contained no objective standard of evaluation or limitations on her ability to leave work if she
experienced a migraine.
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Transfer to a Different Position
Stevens v. Rite Aid Corp., 851 F.3d 224 (2d Cir. 2017) – employer need not assign assistants to
perform essential functions, or transfer employees where there are no vacant positions
Employee, a pharmacist who suffered from trypanophobia, fear of needles, brought action against his former
employer under the ADA after being discharged because he could not comply with company policy that required
pharmacists to administer immunization injections to customers. The Second Circuit affirmed summary
judgment for the employer. The court considered and rejected four arguments made by plaintiff involving
reasonable accommodations employer could have made to accommodate his disability, including: (1)
desensitization therapy; (2) transferring him to a pharmacy technician position; (3) hiring a nurse to give
immunizations for him; and (4) assigning him to a dual-pharmacist location. In turn, the court found that: (1) an
employer is not obligated to provide medical treatment as a reasonable accommodation; (2) uncontroverted
evidence showed that employer did offer plaintiff a different position, such as a pharmacy technician, and plaintiff
did not provide any evidence that he requested, considered, or was open to such a position; (3) an employer is not
required to have other employees perform a disabled employee’s essential job functions; and (4) plaintiff failed to
show that a vacant position at a dual-pharmacist store actually existed at the time of his termination.

Waggoner v. Carlex Glass America, LLC, 682 Fed.Appx. 412 (6th Cir. 2017) – no duty to
accommodate where no express request to accommodate a disability was made
Employee with bipolar disorder was fired for using abusive language toward co-workers, after repeated occurrences
of similar behavior. The employee claimed the employer should have accommodated his disability by transferring
him to another department because the employer was aware of his disability and he had complained about certain
employees, even though he never made a formal request for accommodation. The Sixth Circuit affirmed
summary judgment for the employer, because the employee had never made clear that his request for a transfer
was connected to his disability or stated that his coworkers triggered his disorder, and he had regularly volunteered
to work overtime under said coworker’s supervision.
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Zaffino v. Metropolitan Gov’t of Nashville and Davidson Cty., Tennessee, 688 Fed.Appx. 356 (6th
Cir. 2017) – no duty to grant accommodation that only addresses problems outside the workplace
A school guidance counselor with fibromuscular dysplasia was set to be transferred to a new school within the
school district. She requested to stay at her current school so she could be close to her doctors and avoid the
stress of transferring. The school district denied her request, and the employee sued. The Sixth Circuit affirmed
summary judgment for the employer. The requested accommodation addressed problems the employee faced
outside the workplace—travel time to nearby doctors and general, transfer-related stress— rather than the
essential functions of her job. Accordingly, the school district had no duty to accommodate.

Stallings v. Detroit Public Schools, 658 Fed.Appx. 221 (6th Cir. 2016) – no duty to transfer where
other position would not address the limitation
A fifth grade with an osteoarthritic knee condition was accommodated by being allowed to performed clerical work
until the end of the school year, when she underwent knee surgery. Before the start of the next school year, she
requested four months of FMLA leave or, alternatively, reassignment to a pre-kindergarten class. The school
declined, but offered to allow the teacher to work on the first floor to avoid steps and also assign her a teacher’s
aide. The teacher retired, and brought suit. The Sixth Circuit affirmed summary judgment for the employer.
The teacher’s request for four months of leave was not reasonable, and her request for reassignment to a prekindergarten class was not reasonable either, as there was no evidence this would be less strenuous on her knee.

Swank v. CareSource Management Group Corp., 657 Fed.Appx. 458 (6th Cir. 2016) – transfer not
reasonable where positions not available, would require a promotion, or did not address the limitation
Nurse with rheumatoid arthritis was unable to travel to make face-to-face patient visits due to flare-ups. She
brought a failure to accommodate claim alleging that her employer failed to offer her an alternate position. The
Sixth Circuit affirmed summary judgment for the employer. The positions identified by the nurse were either
unavailable, would not have addressed her driving limitations, would require a promotion, or were rejected by the
employee due to the need to relocate. In addition ,the nurse did not propose other accommodations.
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EEOC v. St. Joseph's Hospital, Inc., 842 F.3d 1333, 1346 (11th Cir. 2016) – ADA allows a
disabled employee to “compete equally” for a vacant position
A psychiatric ward nurse developed spinal stenosis and arthritis and underwent a hip replacement surgery
that required her to use a cane. Due to a fear that patient’s in the psychiatric ward could take the cane and
use it as a weapon, the hospital informed her that she had 30 days to identify and apply for other positions
that would allow her to use her cane. While the hospital normally required employees to be in a position
for at least six months and without any written warnings in their file, it allowed the nurse, who met neither
criteria, to compete for open positions that were suitable for her. She applied for three vacant positions
elsewhere in the hospital, but was not selected to interview for any of them. The EEOC brought suit,
claiming the hospital failed to reasonably accommodate the employee by allowing her to use her cane
while working in the psychiatric unit, and by not reassigning her to a vacant position without requiring she
compete with other candidates. The district court granted summary judgment for the employer on the
claim that the nurse should have been allowed to use her can in the psychiatric ward, but granted
summary judgment for the EEOC on the claim regarding the requirement that the employee compete for
vacant positions. The Eleventh Circuit reversed summary judgment for the EEOC. The court held that
the ADA “only requires an employer allow a disabled person to compete equally with the rest of the world
for a vacant position,” and, “this Court is cognizant that the intent of the ADA is that an employer needs
only to provide meaningful equal employment opportunities, and that [t]he ADA was never intended to turn
nondiscrimination into discrimination against the non-disabled.

Sneed v. City of Harvey, 598 F. App’x 442 (7th Cir. 2015) – reassigning other employees to
accommodate a disabled employee held not reasonable
A police officer with PTSD claimed the city failed to accommodate his request for desk duty and a midnight
shift position. The Seventh Circuit affirmed summary judgment for the employer. The late shift in the
radio room that met the work restrictions his psychiatrist had imposed was already filled, because the
police department was not required to reassign other employees to create a vacancy for the officer.
Moreover, the department provided paid medical leave for the entire time that his PTSD prevented him
from performing his regular duties, which may itself have been a reasonable accommodation.
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Spears v. Creel, 607 F. App’x 943 (11th Cir. 2015) – transfer to a role that altered essential functions
held not reasonable accommodation
The employee’s position as a lieutenant in the county jail’s medical unit was eliminated when the county hired an
outside contracting company to staff the medical unit. The county reassigned the employee, who was undergoing
cancer treatments, to be a detention deputy. Her doctor informed the county that she could not perform the duties
of a detention deputy. The plaintiff identified two potential accommodations, light duty or extended leave, neither
of which were granted, and her employment was terminated. The Eleventh Circuit affirmed summary
judgment for the employer. Transferring the employee to a non-shift, light duty, or part-time position until she
was able to return to full time work was unreasonable because it altered the essential functions of the detention
deputy position. While a leave of absence may have been a reasonable accommodation, there was no evidence
that the employee raised this proposal to the county.

Deister v. Auto Club Ins. Ass'n, 647 Fed.Appx. 652 (6th Cir. 2016) – request for employer to review
medical records, discuss employment conditions for a new position not sufficient to constitute
accommodation request
After an acute stress reaction while on assignment to investigate tornado damage, a property claims adjuster took
sought and was granted STD leave. When his leave was about to expire, he asked his employer for a meeting
about his working conditions, at which he said he would not return to his former position under the same
manager, citing his medical condition and referencing his medical records. The employer terminated him due to
his choice not to return to his former position. The employee sued. The Sixth Circuit affirmed summary
judgment for the employer. The employee did not sufficiently make an accommodation request by “blanket
requests for [the employer] to review his medical records, by setting a meeting to discuss employment conditions,
or by asking to be placed in a new position.”
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Lasisi v. Follett Higher Educ. Group, Inc., 598 F. App’x 437 (7th Cir. 2015) – request for
transfer held not reasonable
The employee was responsible for installing, analyzing and maintaining computer programs. He alleged
he was disabled due to a herniated disc and adverse effects of medication. The employer granted two
accommodation requests of an ergonomic chair and modified work tasks. The employer refused the
employee’s request to be transferred to a different position. The Seventh Circuit affirmed summary
judgment for the employer. The employer was not required to transfer the employee, where the
employee did not show a necessity, and could not demonstrate that he was qualified for any vacant
positions.

Arthur v. Am. Showa, Inc., 2015 U.S. App. LEXIS 14379 (6th Cir. 2015) – bumping another
employee to accommodate a disabled employee held not reasonable accommodation
An employee with spina bifida lost his position in the calibration department in a reduction-in-force. The
employee had previously worked on the manufacturing floor, and the employer offered him an open
position in manufacturing. The plaintiff did not accept the manufacturing position, and asked the
employer if it could move someone from the calibration department to the manufacturing floor to make
room for him in the calibration department. The employer refused. The Sixth Circuit affirmed summary
judgment for the employer, because once the employer indicated to the employee that his requested
accommodation would result in the bumping of other employees (i.e. undue hardship), the employer was
not required to propose a counter accommodation in order to participate in the interactive process in good
faith.
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Job Modification
Claiborne v. Recovery School District, 690 Fed.Appx. 249 (5th Cir. 2017) – employee requests for
job modifications must be more than based on speculation
A school paraprofessional injured herself while escorting two students to the office, and developed persistent pain
in her back, neck, and legs that required her to use a cane and made it difficult for her to climb stairs. She
requested modification of her job such that she would no longer have to climb stairs as frequently, to be excused
from lunch and bus duty, and to be able to “sit in a chair for a while to rest.” The school district temporarily
modified her duties but eventually required the employee to resume her normal duties due to job demands. She
was unable to maintain her regular work activity, was placed on leave, and subsequently terminated in a reduction
in force. She filed suit alleging employer failed to accommodate her by “not engaging in a meaningful conversation
about how to alleviate the pain she continued to suffer during the workday.” The Fifth Circuit affirmed summary
judgment for the employer. The employee admitted she was incapable of performing many essential functions
of her job, and her claims regarding reasonable accommodations were based “largely on little more than
speculation.” The employee failed to show that any reasonable accommodation existed that would allow her to
perform the essential functions of her job.

Brown v. Milwaukee Board of School Directors, 855 F.3d 818 (7th Cir. 2017) – broad and unfeasible
request for job modification did not satisfy employee obligation to engage in interactive process
A public school employee sought accommodation for a knee injury to avoid being “in the vicinity of potentially
unruly students.” The Seventh Circuit affirmed summary judgment for the employer, finding the employee
failed to properly engage in the interactive process with the employer by clarifying or lessening the extent of her
medical restriction. Specifically, the court found plaintiff failed to engage in the interactive process by merely
repeatedly presenting the district with the broad restriction of “avoiding potentially unruly students,” when the
district explained that almost every job in the district required some interaction with students, the employee did not
attempt to narrow the broad restriction or correct the district’s understanding of it, and employee’s doctor confirmed
the restriction on multiple occasions and advised that it was permanent.
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Scruggs v. Pulaski County, Ark., 817 F.3d 1087 (8th Cir. 2016) – no duty to accommodate 25
pound restriction where lifting 40 pounds was shown to be an essential function
A juvenile detention officer with fibromyalgia and degenerative disc disease was given annual FMLA
certifications from her doctor for unpaid intermittent leave. Her condition had deteriorated resulting in
restrictions that included no lifting over 25 pounds. The employer placed her on continuous, rather than
intermittent leave, because one of the requirements in her job description was the ability to lift and carry up
to 40 pounds. Before her FMLA leave expired, the employee requested another week of unpaid leave to
obtain an updated FMLA certification. The county initially agreed, but later decided to terminate her
because she could not meet the job requirement of lifting 40 pounds. The employee sued, claiming that the
40 pound lifting requirement was not an essential function of her job because she did not have to do it often.
The Eighth Circuit affirmed summary judgment for the employer, holding that lifting 40 pounds was an
essential function of employee’s position, and the employee had failed to establish that she could have
performed her position with reasonable accommodations.

Lang v. Wal-Mart Stores East, L.P., 813 F.3d 447 (1st Cir. 2016) – no duty to accommodate 20
pound restriction where lifting 60 pounds was an essential function, or to reassign employees to a
position where no suitable vacancies were identified
An unloader at Wal-Mart’s distribution center requested an accommodation for a 20-pound lifting restriction
due to pregnancy. Her position required lifting of up to 60 pounds. Wal-Mart refused, claiming pregnancy
was a temporary disability and not eligible for accommodation. Instead, plaintiff went on FMLA leave and
then gave birth. After returning to work, she suffered another injury, was placed on light-duty, took
additional leave, and moved to Florida. Wal-Mart requested medical documentation to support her
continued leave, but when the employee could not find a doctor in Florida to complete the paperwork by the
employer’s deadline, and she was terminated. Plaintiff brought suit. The First Circuit affirmed summary
judgment for the employer, because the uncontroverted evidence showed that 60-pound lifting was an
essential function which the employee could not perform. The court also rejected the employee’s contention
that Wal-Mart could have reassigned her to a less physically demanding job, because she failed to identify
any vacant positions for which she was suited.
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Mathis v. City of Red Bank, 657 Fed.Appx. 557 (6th Cir. 2016) – essential functions of laborer job
precluded reasonableness of request for indoor-only work
A laborer for the city who suffered from lupus claimed the city failed to accommodate his request for indoor
work. The Sixth Circuit affirmed summary judgment for the employer, because the essential functions of
his job involved significant outdoor work, and he was not qualified for either of the two indoor-only positions
available.

EEOC v. Womble Carlyle Sandridge & Rice, LLP, 2015 U.S. App. LEXIS 10874 (4th Cir. 2015)
– indefinitely excusing a disabled employee from an essential function, or requiring another
employee to perform an essential function, held not reasonable
The plaintiff was a support service assistant at a law firm whose duties included operating high-volume
copiers, shipping/receiving, and offsite deliveries. After undergoing medical treatments, she was given a
lifting restriction of 20 pounds. The job description required employees to be able to lift up to 75 pounds. The
law firm accommodated the restriction for six months before firing her. The EEOC contended that lifting
more than 20 pounds was not an essential function and that the employer should have accommodated the
employee by requiring other employees to assist with the lifting tasks. The Fourth Circuit affirmed
summary judgment for the employer. The evidence demonstrated that lifting over 20 pounds was an
essential part of the job. Providing a helper is not required by the ADA as it requires another person to
perform an essential function of the employee's job. Nor is reallocation of essential functions required by the
ADA.”
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Stern v. St. Anthony’s Health Ctr., 788 F.3d 276 (7th Cir. 2015) – accommodation that requires
another employee to perform essential functions held not reasonable
A chief psychologist with short-term memory deficiencies requested an elimination of his administrative and
supervisory responsibilities, which he contended was a job restructuring and as such, an appropriate
accommodation. The Seventh Circuit affirmed summary judgment for the employer, because the proposed
accommodation, which reallocated supervisor and administrative functions to other employees, eliminated
essential functions of the job. “To have another employee perform a position’s essential function, and to a certain
extent perform the job for the employee, is not a reasonable accommodation.”

Minnihan v. Mediacom Communs. Corp., 779 F.3d 803 (8th Cir. 2015) – employer does not concede
reasonableness of accommodation or essential functions by providing a temporary accommodation
The employee supervised technicians installing cable and internet services in customers’ homes. The employee
drove a company vehicle to service calls, until he began having seizures and was unable to drive. His employer
accommodated him for several months by having a co-worker drive him to service calls, but eventually terminated
him when the seizures continued and he would not take a different job that did not require driving. The employee
claimed that the employer conceded that driving is not an essential function of the job, because it accommodated
his driving restriction for several months. The Eighth Circuit affirmed summary judgment for the employer.
“An employer does not concede that a job function is non-essential simply by voluntarily assuming the limited
burden associated with a temporary accommodation.” Moreover, other employees had to work longer due to his
accommodation, and an accommodation that causes other employees to work harder or longer is not required.
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Work from Home/Telecommuting
Credeur v. Louisiana Through Office of Attorney General, 860 F.3d 785 (5th Cir. 2017) –
employee’s own opinion that on site attendance is not an essential function does not necessarily
defeat summary judgment
Employee who worked as a medical malpractice attorney for the Louisiana brought action against the State
for, among others, failure to accommodate under the ADA. The Fifth Circuit affirmed summary judgment
for the employer, finding plaintiff was not a “qualified individual” under the ADA. Here, the Louisiana DOJ
maintained that an essential function of plaintiff’s job as a litigation attorney was regular office
attendance. Despite plaintiff’s subjective judgment that regular in office attendance was not an essential
function of her job, the court held that this was insufficient to create a genuine issue of material fact to
overcome a motion for summary judgment. Instead, while “courts should not give blind deference to an
employer’s judgment,” they should “evaluate the employer’s words alongside its policies and
practices.” Accordingly, the court noted evidence of the DOJ’s policies and practices suggested that regular
work-site attendance was an essential function, and testimony indicating that the plaintiff’s absence was
placing a strain on the office.

Everett v. Grady Memorial Hospital Corp., No. 16-13495, 2017 WL 3485226 (11th Cir. 2017) –
need for teaching, supervising and meetings precluded reasonableness of work at home request
A project manager for a hospital requested that she be allowed to work exclusively from home after she was
diagnosed with complications from pregnancy. The Eleventh Circuit affirmed summary judgment for the
employer. Specifically, the court found that employee’s essential job functions as program manager of the
hospital’s car seat program required teaching, supervising, and meeting with patients and that her requested
accommodation of working from home full time was not reasonable. Thus, the employer satisfied its
obligation to engage in interactive process as the interactive process does not necessarily require the
employer to provide the employee with her desired accommodation, and the only accommodation the
employee thrice-requested was to work from home full time.
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Abram v. Fulton Cty. Gov’t, 598 F. App’x 672, 673 (11th Cir. 2015) – physical presence at
work held to be an essential function of receptionist position
The employee, a front-desk receptionist, had lupus. She requested to work at home, which the
employer denied, because the employee’s physical presence at the front desk was an essential function
of her position. The Eleventh Circuit affirmed summary judgment for the employer. Physical
presence at the front desk was an essential function of the front desk receptionist position.

EEOC v. Ford Motor Co., 782 F.3d 753 (6th Cir. 2015) – predictable on-site attendance held
to be an essential function of purchaser’s position
An employee with irritable bowel syndrome asked to work from home on an as-needed basis, up to four
days per week. Ford denied her request, deeming regular and predictable on-site attendance essential
to the employee’s highly interactive job of purchasing steel from suppliers and reselling it to parts
manufacturers. The employee had failed in three past opportunities to telecommute. The Sixth Circuit
affirmed summary judgment for the employer. Predictable, on-site attendance was essential to the
employee’s position, and the employee’s repeated absences made her unable to perform the essential
functions of her job.

Buie v. Berrien, 85 F. Supp. 3d 161, 166-67 (D.D.C. 2015) – request to work at home could
be reasonable accommodation
The employee was an investigator for the EEOC who had lung disease and asthma, which made her
sensitive to poor air quality. Due to a promotion, she was transferred from the EEOC’s Charlotte, NC to
its Washington, DC office. After the transfer, she requested that the EEOC accommodate her by either
providing her with a private office equipped with an air purifier or allowing her to work from home. The
EEOC denied both requests, but eventually transferred her back to Charlotte where she had a private
office and could telework. The employee filed suit alleging a failure to accommodate. The court
reversed the district court’s grant of summary judgment. The court found that there were questions
of fact including whether the transfer was a demotion, and that material issues were in dispute as to
whether the employee had to be physically present in the office and thus whether her request to work at
home was reasonable accommodation.
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Altering Performance/Behavior Standards
Dewitt v. Southwestern Bell Telephone Co., 845 F.3d 1299 (10th Cir. 2017) – retroactive
leniency in performance standards not reasonable accommodation
Former call-center employee who had Type I diabetes and was insulin dependent was allowed to take breaks
to eat or drink to raise her blood sugar as needed. However, on one occasion, she was unable to stabilize
her blood sugar even after eating food and drinking juice, and hung up on at least two customers. The
incident resulted in her termination. The Tenth Circuit affirmed summary judgment for the employer. The
court noted that the employee “did not request a reasonable accommodation to address concerns regarding
the possibility of dropped calls; instead, she requested retroactive leniency for her misconduct”—and
retroactive leniency is not a reasonable accommodation under the ADA.

Mayo v. PCC Structurals, Inc., 795 F.3d 941 (9th Cir. 2015) – compliance with behavior
standards held essential function of almost all jobs
The employee was diagnosed with major depressive disorder, and made threats to fellow employees. The
employer discharged him because of these threats and he sued alleging violations of Oregon state law. The
Ninth Circuit affirmed summary judgment for the employer. Compliance with fundamental standards,
like appropriately handling stress and not threatening co-workers, is an essential function of almost every job.
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Summary Judgment?
Summary Judgment for Employer Affirmed
1st Circuit
Echevarria v. AstraZeneca Pharmaceutical LP, 856 F.3d 119 (1st Cir. 2017) – employer not
required to grant additional 12 month leave where there was no showing it would enable the
employee to return to work
Audette v. Town of Plymouth, 858 F.3d 13 (1st Cir. 2017) – employee failed to show availability
of vacant position
Lang v. Wal-Mart Stores East, L.P., 813 F.3d 447 (1st Cir. 2016) – no duty to accommodate 20
pound restriction where lifting 60 pounds was an essential function, or to reassign employees to a
position where no suitable vacancies were identified
2nd Circuit
Stevens v. Rite Aid Corp., 851 F.3d 224 (2d Cir. 2017) – pharmacist with fear of needles failed
to show reasonableness of requested accommodations; employer not obligated to provide
medical desensitization treatment or hire other employees to perform essential functions, and no
open positions at a two-pharmacist store existed at the time of termination
Jarrell v. Hosp. for Special Care, 2015 U.S. App. LEXIS 16827 (2d Cir. 2015) – indefinite leave
held not reasonable accommodation
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3rd Circuit
McNelis v. Pennsylvania Power & Light Co., 867 F.3d 411 (3d Cir. 2017) – security officer for
nuclear power plant who developed paranoia and problems with alcohol use was unable to
show discrimination with evidence that the employer granted other employees greater
accommodations and more opportunity to prove fitness for duty before termination
Gera v. County of Schuylkill, 2015 U.S. App. LEXIS 12176 (3d Cir. 2015) – employers are not
required to create a new position or transform temporary light duty in to permanent light duty
4th Circuit
Lewis v. Gibson, 2015 U.S. App. LEXIS 14302 (4th Cir. 2015) – accommodation that would
require other employees to work harder, or required another employee to perform an essential
function, held not reasonable
EEOC v. Womble Carlyle Sandridge & Rice, LLP, 2015 U.S. App. LEXIS 10874 (4th Cir.
2015) – indefinitely excusing a disabled employee from an essential function, or requiring
another employee to perform an essential function, held not reasonable
Adams v. Anne Arundel Cnty. Pub. Sch., 789 F.3d 422 (4th Cir. 2015) – 3-month delay in
granting transfer request not actionable
5th Circuit
Credeur v. Louisiana Through Office of Attorney General, 860 F.3d 785 (5th Cir. 2017) –
employer not obligated to provide medical malpractice attorney employee with a work at home
schedule despite employee’s subjective assessment that regular on site attendance is not
necessary in her job
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Claiborne v. Recovery School Dist., 690 Fed.Appx. 249 (5th Cir. 2017) – school
paraprofessional request for modification of responsibilities to avoid stairs, removal from lunch
and bus duty, and to “sit in a chair for a while to rest” held little more than speculation
rendering employer not obligated to further engage in interactive process
Delaval v. PTech Drilling Tubulars, 824 F.3d 476 (5th Cir. 2016) – no duty to accommodate
one week leave for medical tests where employee failed to provide corroborating medical
documentation
Gordon v. Acosta Sales & Mktg., Inc., 2015 U.S. App. LEXIS 14753 (5th Cir. 2015) interactive process (breakdown in communication attributed to employee)
6th Circuit
Williams v. AT&T Mobility Services LLC, 847 F.3d 384 (6th Cir. 2017) – no duty to
accommodate requested flex schedule when it would not enable employee with unpredictable
anxiety attacks to perform essential functions when she was there
Zaffino v. Metropolitan Government of Nashville and Davidson County, Tennessee, 688
Fed.Appx. 356 (6th Cir. 2017) – no duty to grant accommodation that addresses problems
outside the workplace as opposed to essential functions
Waggoner v. Carlex Glass America, LLC, 682 Fed.Appx. 412 (6th Cir. 2017) – no duty to0
accommodate where no express request to accommodate a disability was made
Stallings v. Detroit Public Schools, 658 Fed.Appx. 221 (6th Cir. 2016) – no duty to
accommodate where accommodation does not address the disability
Swank v. CareSource Management Group Corp., 657 Fed.Appx. 458 (6th Cir. 2016) –
transfer to other positions not reasonable where positions not available, would require a
promotion, or did not address the employee’s limitation
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Mathis v. City of Red Bank, 657 Fed.Appx. 557 (6th Cir. 2016) – essential functions of
laborer job precluded reasonableness of request for indoor-only work
Deister v. Auto Club Ins. Ass'n, 647 Fed.Appx. 652 (6th Cir. 2016) – request for employer
to review medical records, discuss employment conditions for a new position not sufficient to
constitute accommodation request
Banks v. Bosch Rexroth Corp., 610 F. App’x 519 (6th Cir. 2015) – request for unpredictable
absences held unreasonable
Arthur v. Am. Showa, Inc., 2015 U.S. App. LEXIS 14379 (6th Cir. 2015) – bumping another
employee to accommodate a disabled employee held not reasonable accommodation
EEOC v. Ford Motor Co., 782 F.3d 753 (6th Cir. 2015) – predictable on-site attendance held
to be an essential function of purchaser’s position
7th Circuit
Severson v. Heartland Woodcraft, Inc., 872 F.3d 476 (7th Cir. 2017) – employee’s request
for in leave of “multiple months” held unreasonable, as was his request for reassignment to
vacant position and creation of light duty job
Brown v. Milwaukee Board of School Directors, 855 F.3d 818 (7th Cir. 2017) – school
employee merely presented employer with broad, permanent restriction of “avoiding
potentially unruly students” where nearly every job in the school district involved exposure to
potentially unruly students, and employee did not attempt to narrow or clarify the broad
restriction
Swanson v. Vill. of Flossmoor, 794 F.3d 820, 827 (7th Cir. 2015) – request for light duty
held unreasonable
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Sneed v. City of Harvey, 598 F. App’x 442 (7th Cir. 2015) – reassigning other employees to
accommodate a disabled employee held not reasonable
Lasisi v. Follett Higher Educ. Group, Inc., 598 F. App’x 437, 438 (7th Cir. 2015) – request
for transfer held not reasonable accommodation
Stern v. St. Anthony’s Health Ctr., 788 F.3d 276 (7th Cir. 2015) – accommodation that
requires another employee to perform essential functions held not reasonable
8th Circuit
Scruggs v. Pulaski County, Ark., 817 F.3d 1087 (8th Cir. 2016) – no duty to accommodate
25 pound restriction where lifting 40 pounds was shown to be an essential function
Minnihan v. Mediacom Communs. Corp., 779 F.3d 803 (8th Cir. 2015) – employer does
not concede reasonableness of accommodation or essential functions of position by
providing a temporary accommodation
9th Circuit
Romero v. County of Santa Clara, 666 Fed.Appx. 609 (9th Cir. 2016) – fourth requested
leave of unspecified duration with doctor’s “hope” employee could return not a reasonable
accommodation
Mayo v. PCC Structurals, Inc., 795 F.3d 941 (9th Cir. 2015) – compliance with behavior
standards held essential function of almost all jobs
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10th Circuit
Punt v. Kelly Services, 862 F.3d 1040 (10th Cir. 2017) – temporary employee not
entitled to accommodation of request to “not to come to work this week at all” and
additional time off for “some appointments and tests” and “five times of radiation”; no
duration of impairment provided and no way employer could ascertain if employee will be
able to perform essential functions in the near future
Dewitt v. Southwestern Bell Telephone Co., 845 F.3d 1299 (10th Cir. 2017) –
retroactive leniency in performance standards not reasonable accommodation
11th Circuit
Everett v. Grady Memorial Hospital Corporation, No.16-13495, 2017 WL 3485226
(11th Cir. 2017) – employee with pregnancy complications not entitled to work exclusively
from home, where essential functions as hospital program manager required teaching,
supervising, and meeting with patients
Boyle v. City of Pell City, 866 F.3d 1280 (11th Cir. 2017) – employee did not prevail on
failure to accommodate claim despite being allowed to perform office work for years
before being required to return to his former inventory position
Frazier-White v. Gee, 818 F.3d 1249 (11th Cir. 2016) – injured community service officer
not entitled to extension of light duty “to continue to receive care” to “get better and return
to full duty 100%,” after 10 months of light duty work, where employee did not specify
length of extension or any reasonable accommodation that would enable return to full
duty
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EEOC v. St. Joseph's Hospital, Inc., 842 F.3d 1333 (11th Cir. 2016) - psychiatric ward nurse
prohibited from using with patient care due to risk of cane being taken and used as a weapon,
was required to compete for new position rather than be given preference for vacant positions
Spears v. Creel, 607 F. App’x 943 (11th Cir. 2015) – transfer to a role that altered essential
functions held not reasonable accommodation
Abram v. Fulton Cty. Gov’t, 598 F. App’x 672, 673 (11th Cir. 2015) – physical presence at
work held to be an essential function of receptionist position
District of Columbia
Minter v. District of Columbia, 809 F.3d 66 (D.C. Cir. 2015) – employee off work “indefinitely”
not able to perform essential functions despite employee’s hope to return in three months
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Summary Judgment for Employer Reversed
1st Circuit
2nd Circuit
3rd Circuit
4th Circuit
Jacobs v. N.C. Admin. Office of the Courts, 780 F.3d 562 (4th Cir. 2015) – interactive
process
5th Circuit
6th Circuit
Gleed v. AT&T Mobility Servs., LLC, 613 F. App’x 535 (6th Cir. 2015) – allowing
employee to sit versus stand held to be reasonable accommodation
Mobley v. Miami Valley Hosp., 603 F. App'x 405 (6th Cir. 2015) - interactive process
Hurtt v. Int’l Servs., 2015 U.S. App. LEXIS 16583 (6th Cir. 2015) – denial of repeated
requests for accommodation could be constructive discharge
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7th Circuit
8th Circuit
Kowitz v. Trinity Health, 839 F.3d 742 (8th Cir. 2016) – employee FMLA leave could
place employer on notice of need for accommodation of disability
9th Circuit
10th Circuit
Yinger v. Postal Presort, Inc., 693 Fed.Appx. 768 (10th Cir. 2017) – denial of an
extra week of unpaid leave after FMLA leave expired could be denial of reasonable
accommodation
11th Circuit
Hill v. Clayton Cnty. Sch. Dist., 2015 U.S. App. LEXIS 13793 (11th Cir. 2015) – twomonth delay in granting accommodation while placing employee on unpaid leave
could be unreasonable
District of Columbia
Buie v. Berrien, 85 F. Supp. 3d 161, 166-67 (D.D.C. 2015) – request to work at home
could be reasonable accommodation
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EEOC Trends
ADA charges
 30% of total EEOC charges in FY 2015 and FY 2016
 Excludes retaliation charges
 Up from 20% of charges ten years ago and 25% five years ago
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What accommodation issues is EEOC pursuing?
 Perceived disability (EEOC v. M.G.H. Family Health Ctr., 230 F. Supp. 3d 796, 808
(W.D. Mich. 2017) (summary judgment denied)
 Whether employer violated its interactive process obligations by terminating employee
who stated she needed an indefinite amount of leave but would “know more” when she
visited her doctor (EEOC v. AccentCare Inc., 2017 WL 2691240 (N.D. Tex. 2017)
(summary judgment denied)
 Whether disabled employee must compete for vacant position with other candidates
(EEOC v. McLeod Health, Inc., 2017 WL 4173601 (D.S.C. 2017)) (summary judgment
granted on other grounds)
 Whether disabled employee must compete for vacant position with other candidates
(EEOC v. St. Joseph's Hosp., Inc., 842 F.3d 1333 (11th Cir. 2016)) (summary judgment
affirmed)
 Whether 10 pound lifting and pushing restriction prohibited nurse from performing
essential functions (EEOC v. Vicksburg Healthcare, 663 F. App'x 331, 336 (5th Cir.
2016)) (summary judgment reversed)
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 Whether permitting employee to occasionally ask co-workers for assistance with lifting
was a reasonable accommodation (EEOC v. Kroger Co. of Michigan, 2016 WL
852807, at *3 (E.D. Mich. Mar. 4, 2016)) (summary judgment denied)
 Diabetic who violated “anti-grazing” policy to treat low bloodsugar (EEOC v.
Dolgencorp, 196 F. Supp. 3d 783, 805 (E.D. Tenn.)), reconsideration denied, 206 F.
Supp. 3d 1309 (E.D. Tenn. 2016) (summary judgment denied)
But see EEOC v. Kohl’s Dep't Stores, Inc., 774 F.3d 127 (1st Cir. 2014)
(predictable shift sought for diabetic employee) (summary judgment affirmed)
 Whether three month leave was a reasonable accommodation (EEOC v. Rock-Tenn
Co., 2016 WL 6127844, at *4 (W.D. Mich. Feb. 3, 2016)) (summary judgment denied)
 Telecommuting for employee with IBS (EEOC v. Ford Motor Co., 782 F.3d 753 (6th
Cir. 2015)) (summary judgment affirmed)
 Reassignment of lifting requirements for law firm clerk restricted from heavy lifting
(EEOC v. Womble Carlyle Sandridge & Rice, LLP, 2015 U.S. App. LEXIS 10874 (4th
Cir. 2015)) (summary judgment affirmed)
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Best Practices Checklist
 Update job descriptions.
 Be prepared to identify essential functions of a job if an
accommodation request is received.

 Document, document, document.
 Be prepared to show the employee’s requests, the
company’s responses, essential functions, and other
relevant substance of the interactive process.

Employees leave, and memories fade.
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 Don’t skimp on the interactive process.
 Employers that can demonstrate legitimate, sincere efforts
to engage with the employee to try and fine a solution
tend to fare better in the courts.

 Consider outside assistance.
 Consultants or other third parties may provide fresh
approaches to resolve accommodation issues.
 Also helps show the company took the process seriously.
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 Consider other statutes.
 FMLA, workers’ comp, pregnancy discrimination laws, and
state statutes can impact employer rights and obligations.

 Be flexible.
 Do changed circumstances require a change in approach?
 Can existing policies be modified?

 Consider possible retaliation claims.
 Discipline carefully.
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 Maintain medical records confidentiality.
 Need to know access.
 Separate from personnel file, restricted access.
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