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Overview of Presentation Topics
▪ Focus: FCPA risks associated with soliciting
and securing foreign investment into U.S.
businesses, funds or projects
▪ A Different Twist on FCPA Risk, But
Fundamentals Remain The Same
▪ Recent Enforcement Actions Highlighting
Aspects of FCPA Risks Associated With
Attracting Foreign Investment Into the U.S.
▪ Effectively Managing Such FCPA Risks:
• “Flip the Script” on Due Diligence
• Transactional Risk Assessments
• Oversight and Monitoring
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Summary of FCPA
▪ U.S. Foreign Corrupt Practices Act (FCPA)
– Prohibits corruptly giving “anything of value” to a
“foreign official” in order to obtain or retain
business or any improper advantage
– A “foreign official” includes any employee or
representative of a non-U.S. government agency
or instrumentality (including state-owned or statecontrolled entities such as sovereign wealth funds)
– Third party intermediaries acting on behalf of a
U.S. company can create FCPA liability for the
company itself if “red flags” are ignored
– FCPA contains anti-bribery provisions and
accounting provisions that are enforced by the
DOJ and by the SEC
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Dealing with State-Owned Entities
▪ FCPA risks arise in foreign direct investment
transactions involving non-U.S. entities that may
be owned or controlled by foreign governments
▪ Such state-owned enterprises (“SOEs”) from
countries such as China, or sovereign wealth
funds from countries in the Middle East, are
frequent sources of foreign direct investment in
the U.S.
▪ U.S. entities need to exercise additional vigilance
in dealing with the employees or representatives
of such state actors and in structuring such
transactions (particularly if intermediaries are
involved)
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Identifying a State-Owned Entity
▪ The 11th Circuit in U.S. v. Esquenazi identified the following nonexclusive factors for determining whether an entity is controlled by a
foreign government for purposes of the FCPA:
– (1) whether the foreign government has formally designated the
entity as governmental;
– (2) whether the government has a majority interest in the entity;
– (3) the government’s ability to hire and fire the entity’s principals;
and
– (4) the extent to which the entity’s profits go to the government or
the extent to which the government funds the operation.

▪ The 11th Circuit identified the following considerations for
determining whether an entity performs a function that a foreign
government treats as its own:
– (1) whether the entity has a monopoly over the function it carries
out;
– (2) whether the government subsidizes the costs associated with
the entity’s services;
– (3) whether the entity provides services to the public at large; and
– (4) whether the public and the government perceive the entity as
performing a governmental function.
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Third Party Facilitator Risk
▪ The FCPA prohibits a U.S. domestic concern or issuer from
making corrupt payments both directly and indirectly through third
party agents, consultants or other intermediaries

▪ The anti-bribery provisions prohibit the offer or payment of
“anything of value” to a third party while “knowing” that all or
some of that payment will be offered or given by the third party to
a “foreign official” for unauthorized purposes
▪ Knowledge can be established by:
– Having actual knowledge that an improper payment will be
made.
– Having constructive knowledge that an improper payment may
be made due to the existence of “red flags.”
– Failing to conduct adequate due diligence or oversight of the
third party, which may cause U.S. authorities to take the
position that the knowledge element has been satisfied due to
willful blindness/conscious disregard.
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Third Party Facilitator Risk
▪ One of the greatest FCPA risks facing companies
today is from third party activity
▪ OECD estimates that approximately 75% of improper
bribes globally are paid through third party
intermediaries
▪ From a risk mitigation standpoint, it is imperative to
determine whether any third party “facilitators” are
involved in soliciting or securing foreign direct
investment into the U.S. by state-owned or statecontrolled entities and whether anything of value
(directly or indirectly) may be provided to such
facilitators through the proposed transaction (e.g.,
cash payments, extravagant gifts, excessive
entertainment, advantageous investment
opportunities, future job offers for relatives)
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Summary of FCPA Risks Arising from FDI
▪ US entities seeking to attract foreign
direct investment need to be mindful of
the following:
–

whether the potential foreign investor would be
construed as a foreign government agency or
instrumentality for purposes of the FCPA?
– whether anything of value may be provided to the
employees or representatives of the potential foreign
investor for purposes of facilitating the transaction or
obtaining any business advantage?
– whether any third party facilitators may be involved in
the proposed investment transaction?
– whether any compensation paid to third party
facilitators is reasonable, transparent and based on fair
market value for necessary and legitimate services?
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Relevant FCPA Enforcement Actions
▪ Although no recent FCPA enforcement actions
have involved the foreign direct investment
scenario, several recent settlements highlight the
risks associated with attracting investment
opportunities from sovereign wealth funds or
other foreign government instrumentalities
through intermediaries
▪ These enforcement actions highlight the risk of
U.S. investment firms doing business through
“introducing brokers” or other intermediaries, and
the importance of establishing robust and
effective internal controls around the retention,
oversight and monitoring of the activities of such
intermediaries in connection with U.S. business
transactions
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The Cautionary Tale of Libyan Investments
▪ Societe Generale (2018) – French financial institution
entered into Deferred Prosecution Agreement with
DOJ, agreed to pay $585 million global criminal fine
and one of its subsidiaries pled guilty to conspiring to
violate the anti-bribery provision of the FCPA as a
result of corrupt payments to a Libyan intermediary
who helped secure investments from Libyan
government investment agencies
▪ Legg Mason (2018) – U.S. investment firm entered
into Non-Prosecution Agreement with DOJ and
administrative settlement with SEC as a result of
involvement through Societe Generale in investment
transactions with Libyan government agencies and
agreed to pay $32 million criminal fine
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The Alleged “Cooking” Scheme
▪ Societe Generale secured over $3.6 billion in investments
from various Libyan sovereign wealth funds by making
commission payments on each transaction to a
Panamanian company owned by the Libyan intermediary,
whom its employees knew was making corrupt payments
and providing free travel, entertainment and gifts to foreign
officials at the sovereign wealth funds to secure the
business
▪ The structured investment notes purchased by the Libyan
government entities were linked to funds managed by a
Legg Mason subsidiary in the U.S., some of whose
employees also allegedly were aware of the corrupt
payments by the Libyan intermediary
▪ The Libyan intermediary reported to both Societe Generale
and Legg Mason subsidiary employees that he had
“cooked” various Libyan high-ranking foreign officials in
order to secure the investment opportunities
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Red Flags Ignored By The Investment Firms
▪ Societe Generale and Legg Mason subsidiary employees
“agreed to continue to use the Libyan Intermediary despite their
knowledge” that he was making corrupt payments to secure the
investment opportunities and in many cases had no involvement
in identifying, arranging or structuring the investment
opportunities despite holding himself out as “introducing broker”
▪ Legg Mason’s subsidiary signed an agreement with Societe
Generale committing to pay the Libyan Intermediary in order to
avoid scrutiny of the commission arrangements from other
Societe Generale divisions but such payments continued through
Societe Generale
▪ Societe Generale repeatedly ignored warnings from its
compliance division about the Libyan intermediary’s use of a
Swiss bank account as a transit account for moving payments
▪ Societe General explored ways to form a JV with the Libyan
Intermediary after the sovereign wealth funds raised questions
about his role and Societe General employees otherwise took
various steps to hide or conceal his involvement
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Hedge Fund FCPA Risks
▪ Och Ziff (2016) – entered into Deferred
Prosecution Agreement with DOJ,
administrative settlement with SEC and paid
over $400 million in criminal and civil penalties
as a result of allegations that it used
intermediaries to pay bribes to secure
sovereign wealth fund investments from Libya
and mining rights in various African countries
▪ Alleged conduct in Libya similar to activities
engaged in by Societe Generale and Legg
Mason
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Revised CFIUS Review Process
▪ FIRRMA established a revised CFIUS review process
for proposed foreign investments which implicate U.S.
national security interests
▪ Under a temporary pilot program, mandatory
declarations must be filed by non-U.S. investors
seeking certain types of non-controlling stakes in U.S.
companies involved in making or designing critical
technologies
▪ The additional layers of potential scrutiny associated
with the revised process, and the review backlog
caused by the partial federal government shutdown,
may create additional transactional pressures and
tighter review and approval timelines which may
increase the likelihood of corrupt payments being
made to ensure that proposed investment
transactions are consummated
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Mitigating FCPA Risk Associated with FDI
▪ Corporate liability under the FCPA often turns on the
extent to which a company undertook commercially
reasonable efforts to detect and prevent violations.
– See, e.g., Federal Sentencing Guidelines, Ch. 8,
Part B, Remedying Harm From Criminal Conduct,
and Effective Compliance and Ethics Program
– An effective compliance program includes due
diligence to prevent and detect criminal conduct
and taking reasonable steps to ensure the
compliance program is followed, including
monitoring and auditing to detect criminal conduct

▪ DOJ/SEC Resource Guide states that “companies
should undertake some form of ongoing monitoring of
third-party relationships. Where appropriate, this may
include updating due diligence periodically, exercising
audit rights, providing periodic training, and requesting
annual compliance certifications by the third party.”
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Roadmap for Effective Compliance Framework
▪ Societe Generale’s settlement with DOJ included the
following compliance program commitments:
– “The Company will institute appropriate risk-based due
diligence and compliance requirements pertaining to the
retention and oversight of all agents and business
partners”
– “Where necessary and appropriate, the Company will
include standard provisions in all agreements…with all
agents and business partners that are reasonably
calculated to prevent violations of the anti-corruption
laws, [including] (a) anti-corruption representations…; (b)
rights to conduct audits of the books and records of the
agent or business partner …; and (c) rights to terminate
the agent or business partner as a result of any breach of
the anti-corruption laws, the Company’s compliance
codes, policies or procedures, or the representations or
undertakings related to such matters.”
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Key Risk Mitigation Steps
▪ “Flip the Script” on Due Diligence of the Potential
Investor To Determine If Dealing With Foreign
Government Agency or Instrumentality
▪ Determine Whether Any Third Party
Intermediaries Are Involved In The Proposed
Transaction and Validate The Legitimacy of Their
Involvement
▪ Engage In Proactive Oversight and Monitoring of
the Structure of the Transaction, the Role of the
Third Party Intermediary, and the Implementation
of Other FCPA Compliance Program Controls
That May Normally Apply Only To Business
Activities Outside the U.S.
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“Flip the Script” – Due Diligence on
Potential Investor
▪ It is imperative that US entities seeking foreign
direct investment from an entity that may be
owned or controlled by a foreign government
engage in adequate due diligence about the
direct and indirect ownership and control of its
potential investor (i.e. the Esquenazi factors)
▪ This can be done through the use of an
investor questionnaire or commitment
agreement, by obtaining beneficial ownership
documentation and representations from the
potential investor, and through public record
verification and other validation processes and
procedures
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Sales & Marketing Agents

▪ Commissioned sales agents have traditionally posed the
highest third party risk under the FCPA due to their
significant, often unsupervised interaction with foreign
officials on behalf of their principals
▪ U.S. enforcement authorities now expect U.S. companies
to conduct some level of due diligence into the ownership
and activities of their sales agents and to implement
certain internal controls designed to monitor the activity
of sales agents in order to detect potential “red flags”
▪ Embraer (2017): Recent FCPA enforcement action
involving third party sales agent with no experience in the
relevant industry or region
▪ Lindsey Manufacturing (2011): Lindsey and two of its top
executives were convicted of violating the FCPA after a
five-week trial. The jury concluded that Lindsey’s sales
representative in Mexico secured contracts for the
company by passing a portion of his 30% commission to
officials from Mexico’s state-owned electric utility.
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Consultants

▪ Consultants are often used as the conduits for improper
payments under the guise of sham consulting service
contracts, and companies working with consultants in high-risk
markets should verify that the consultants are providing bona
fide, reasonable and necessary services and are being paid
fair market value for those services
▪ Alstom (2014): French power company allegedly paid $75
million to third party consultants to secure more than $4 billion
worth of projects in various countries while “knowing” that at
least a portion of the consultant payments would be used to
bribe foreign officials in those countries
▪ Alcatel-Lucent (2010): Alcatel allegedly engaged numerous
commissioned “consultants” in several countries, who paid for
bribes, gifts, entertainment, and travel expenses of
government officials to receive information and other business
advantages on behalf of Alcatel, despite numerous “red flags”
that these consultants were making corrupt payments.

24

Other Intermediaries
▪ U.S. enforcement authorities will be suspicious if any
transaction involves companies that do not appear to be
engaged in any substantive activities (so-called “shell
companies”), particularly if they are located in off-shore
banking jurisdictions. These companies often an used to
make corrupt payments and to keep the payments off the
books and records of the issuers and their subsidiaries
who are making the payments.
▪ Telia (2017): Swedish telecom company allegedly paid
bribes to a shell company that members of its management
knew was beneficially owned by a Uzbek government
official
▪ Cinergy and Terra Telecommunications (2011): Cinergy
and Terra executives allegedly used a series of shell
companies to launder money to pay bribes to Haitian
telecommunications officials for favorable contract terms.
▪ Comverse Technologies (2010): Executives at
Comverse’s Israeli subsidiary allegedly directed its agent to
establish a shell company through which Comverse,
Comverse employees, and the agent transferred money to
Greek government officials.
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Transactional Monitoring

▪ Once it is determined that the potential foreign investor would be
considered a foreign agency or instrumentality for purposes of
the FCPA, the U.S. entity should carefully review and confirm all
aspects of the proposed transaction to identify and monitor all
interactions with foreign officials (either directly or through any
third party facilitators)
▪ Written MOUs, NDAs or other documentation should be used to
obtain full disclosure of all involved parties, complete
transparency and compliance guarantees
▪ U.S. entity should implement standard FCPA compliance
controls (e.g. gift and entertainment policy, transaction review
procedures) with respect to all interactions relating to the
transaction even if the transaction relates solely to an investment
in a U.S. business, fund or project
▪ U.S. entity should continually assess FCPA risk involved with
foreign investment proposal at each major stage of transaction
before proceeding to mitigate risk (particularly if dealing with a
foreign investor from a country that the DOJ and SEC consider
“high-risk jurisdictions” such as China, Russia, or Brazil
26

QUESTIONS?
▪ Contact:
Ed Fishman
Nossaman LLP
1666 K Street N.W.
Suite 500
Washington, D.C. 20006
(202) 887-1410 (direct)
efishman@nossaman.com
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Risk Assessments Around Foreign Direct Investments into the US
– The Importance of Understanding the ‘Macro’ View

• FCPA activity has historically focused on operations of US issuers outside of the US

• However, FCPA risks to apply to seeking foreign investment into the US
• In assessing these risks it is important to understand the ‘macro’ view, specifically
global FDI flows
• Understanding the sources and trends around FDI inflows help prioritize proactive
risk assessments
• The US remains a top global destination for foreign direct investment (FDI) and in
recent years China has been one of the fastest-growing sources of capital…but the
dynamics around Chinese overseas investment is changing
• Performing proactive FCPA risk assessments on FDI transactions is similar to
Know-Your-Customers (“KYC”) assessments done abroad and can use many of the
same tools and techniques
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Worldwide Inward Stock of Foreign Direct Investment,
2000 and 2017

The US remains a top global destination for FDI, and the biggest single target
country destination.
Source: UNCTAD’s WIR18
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FDI Flows into the US: 2007-2017

The inflow peak in 2015-2016 was driven largely by FDI from China.
Source: Bureau of Economic Analysis
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Foreign Direct Investment Inflows in the United States
2016-2017

Europe historically has been the biggest source of FDI...
Source: Bureau of Economic Analysis
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Cumulative FDI into the US by Country Through 2017

…with the UK as the single largest investor.
Source: Bureau of Economic Analysis
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Cumulative FDI into the US from BRICS 2012-2017

China leads the way…and this does not include ‘Greater China’.
Source: Bureau of Economic Analysis
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Cumulative FDI into the US from Leading Countries
2012-2017

Rankings reflect
historical ‘cast of
characters’ but pay
attention to some
of the higher
growth sources…
…especially from
Greater China.

Source: Bureau of Economic Analysis
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Cumulative FDI into the US by Industry 2017

The manufacturing sector has led foreign investment into the US.
Source: Bureau of Economic Analysis
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Cumulative FDI into the US by Industry 2012-2017

The manufacturing sector has led foreign investment into the US.
Source: Bureau of Economic Analysis
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Cumulative FDI into the US in Manufacturing 2017

Investment in manufacturing does not just include acquiring production
capacity, but also acquisition of important technologies and know-how.
Source: Bureau of Economic Analysis
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Cumulative FDI into the US in Motor Vehicles and Parts
Manufacturing, 2012-2017

The US auto sector has been a big attraction for foreign investment.
This sector is also one of China’s designated priorities.
Source: Bureau of Economic Analysis
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China’s FDI into the US Auto Sector –
No major brands…but a lot under the hood

China’s investment into the US auto sector has been in parts and
components, including emerging technologies around clean energy
vehicles and autonomous driving.
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China’s Outbound M&A – Three Main Waves

1st Wave

Securing natural resources for a booming
China and the Belt and Road Initiative

2nd

Overseas expansion and asset diversification
by China’s new multinationals

Wave

3rd Wave

Made in China 2025 Policy
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Chinese Outbound M&A – Three Main Waves (cont.)
•

Chinese outbound investment has come in three fundamental waves over the past decade

•

1st Wave – Securing natural resources for a booming China and the Belt and Road Initiative
− Driven by state-sponsored economic planning
− Natural resources in Australia, Africa, and Latin America
− Wave has largely run its course as China faces industrial overcapacity across the board
− Export of China’s debt-fuelled, asset-building development model to the Belt and Road...now
facing backlash

•

2st Wave – Asset Diversification
− Driven by Chinese MNCs pursuing asset diversification and (China) risk hedging strategy
− Significant proportion of deals in the real estate and hospitality sectors
− This wave has now largely run its course due to Chinese government crackdown and capital
controls

•

3nd Wave – China Manufacturing 2025
− China’s industrial policy revolves around this policy to become a global leader in 10 priority sectors
1) New advanced information technology; 2) Automated machine tools & robotics; 3)
Aerospace and aeronautical equipment; 4) Maritime equipment and high-tech shipping; 5)
Modern rail transport equipment; 6) New-energy vehicles and equipment; 7) Power
equipment; 8) Agricultural equipment; 9) New materials; and 10) Biopharma and advanced
medical products
− On-going wave of deals supported by the Chinese government, but facing increasing political
backlash in target jurisdictions
− Deals primarily in US and Europe (i.e. locations with advanced manufacturing technology)
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Value of Announced Chinese Global M&A Transactions
(USD million)

2016 was a peak year, driven largely by 2nd wave deals.
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Value of Chinese FDI Transactions in Europe and North America
by Type (USD million)

China’s FDI are mostly strategic investments, in for the long-term.
Source: Rhodium Group
47

Value of Chinese FDI Transactions in Europe and North America
by Ownership (USD million)

Chinese state-owned companies drive China’s FDI. Also, note that many
private companies in China have SOE shareholders.
Source: Rhodium Group
48

Top Recipient Locations of Chinese OFDI in North America,
2000-2017 (USD billion)
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Top Recipient Locations of Chinese OFDI in Europe, 2000-2017
(USD billion)
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Top Chinese FDI Transactions in Europe and North America, 2017
(USD billion)
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China’s One Belt, One Road Initiative

China’s One Belt, One Road Initiative seeks to connect China with
markets in Europe and in the infrastructure along the way.
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Major Chinese FDI Transaction in “Belt and Road” – Related
Industries, 2017 (USD billion)
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Made in China 2025 – Target Sectors
In May 2015 the State Council officially released MIC 2025, which identifies ten
priority sectors:
•

Next-generation information technology;

•

High-end numerical control machinery and robotics;

•

Aerospace and aviation equipment

•

Maritime engineering equipment and high-tech maritime vessel manufacturing;

•

Advanced rail equipment

•

Energy-saving and new energy vehicles;

•

Electrical equipment;

•

New materials;

•

Biomedicine and high-performance medical devices; and

•

Agricultural machinery and equipment

The Made in China 2025 Policy will drive Chinese FDI for the foreseeable
future…despite geopolitical and trade tensions.
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Made in China 2025 aims at substitution – domestic Chinese
products over foreign ones

Source: Mercator Institute for China Studies
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Made in China 2025: replacing foreign smart manufacturing
technology

Source: Mercator Institute for China Studies
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Only one way to go: Automation in China’s industry is low…
for now…and the pressures to boost it are high

Increasing automation increases productivity…this is a critical element for
China’s economic growth in an increasingly evident structural slowdown.
Source: Mercator Institute for China Studies
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Made in China 2025 – examples of foreign acquisitions

Source: Mercator Institute for China Studies
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Under Pressure: Feeling the heat from Made in China 2025

Source: Mercator Institute for China Studies
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China’s Outbound M&A - Emerging Trends

Regulatory
Restrictions

Political Component /
Impact of Trade Tensions

FDI Drop-off

Emerging trends are changing investment flows, but watch the underlying
dynamics. This is important for risk assessments.
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Total Chinese Investment in the U.S. by Year
Peak in 2016, followed by a steep drop off to approx. $30bn in 2017 and just $4.8bn in 2018

The decline comes amid trade tensions between the U.S. and China, and
as Beijing adds pressure on Chinese companies to reduce their global
holdings and reduce debt levels.
Source: CNBC
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Chinese FDI in Europe & North America

Source: Rhodium Group. Data represents the combined value of direct investment transactions by Mainland Chinese companies, including
greenfield projects and acquisitions that result in significant ownership control (>10% of equity). Europe refers to the EU-28 and Iceland,
Liechtenstein, Norway, and Switzerland; North America refers to the US and Canada. Figures refer to deals closed 1 Jan – 31 Dec 2018. All figures
US dollars billion.
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Chinese FDI into North America and Europe in 2018 Falls 73% to
Six-Year Low of $30 Billion
• Drop driven by domestic Chinese policy shifts and new investment screening regulations in target destinations
• Total investment in Europe down but grew in France, Germany, Luxembourg, Spain, Sweden and Central & Eastern
Europe
• Automotive, Financial services and ICT top sectors for Chinese investment in Europe but among the most impacted
in the US by regulatory tightening. Investment in North America concentrated in basic materials and healthcare.
• Investment screening rules hit hard, with at least 21 Chinese acquisitions cancelled by foreign regulators in 2018 (7
in Europe, 14 in North America)
• Completed Chinese Foreign Direct Investment (FDI) into Europe and North America fell sharply in 2018, dropping
from $94 billion in 2016 and $111 billion in 2017 to $30 billion in 2018.
• This was the result of continued restrictions on outbound transactions in China, tighter US foreign investment
reviews, and a tense bilateral relationship between the two countries.
• In contrast, Canada saw an uptick of Chinese investment this year, up from $1.5 billion in 2017 to $2.7 billion in
2018 (up 80%) due to several large mining acquisitions. Net of divestitures, Canada received more Chinese
investment than the US in 2018.
• Chinese FDI in Europe also fell in 2018 but overall held up better than in the US. Total value of completed deals was
$22.5 billion in 2018, 70% down from the $80 billion in 2017. The bulk of 2017 investment came from ChemChina’s
acquisition of Syngenta for $43 billion. Stripping out this deal shows an underlying 40% decline in Chinese
investment into Europe in 2018. Large economies including France, Germany, Spain and Sweden saw increased
investment in 2018.
Increased Investment Screening by Target Destinations

• In 2018 there were at least seven cancelled deals in Europe worth $1.5 billion (same number as 2017; up 200% in
value) and 14 cancelled deals in North America worth $4 billion (up 17% in volume, down 65% value).
Rhodium Group, Baker McKenzie
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Value of Announced Outbound M&A Transactions by HNA, Wanda,
Fosun, and Anbang (USD million)
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China Retrenching
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From buying binge to sell-off: Some of HNA’s asset disposals in
2018

Source: South China Morning Post
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Putting on the brakes: Timeline of recent regulatory developments
in outbound China M&A

Source: BDA Partners
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Encouraged, Restricted and Prohibited Sectors Under China’s New
ODI Management Regime

68

The 36 Point “Code of Conduct” for Chinese private firms overseas
direct investment
36 Point “code of Conduct” for Private Firms – announced December 18, 2017
Chinese private enterprises must follow a new set of regulations to ensure that deals abroad are “in line with
their own conditions and capabilities”
Investment plans must be submitted to authorities beforehand for “record-keeping”
Stated goal is to reduce “fraudulent overseas deals”, highly-leveraged deals and investments into offshore
financial derivatives

Source: BDA Partners
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Streamlined reporting… but expanded oversight
Streamlined Reporting but Expanded Oversight – announced December 23, 2017
New regulation published by the NDRC to come into effect March 2018
Waives a 2014 provision requiring plans and bids for overseas projects worth over US$300m to be reported,
simplifies approval procedures, and relaxes deadline requirements for companies to obtain approval
Introduction of a nationwide online platform to make management and services for outbound investment
more convenient and transparent
Deals to come under additional scrutiny in terms of financing, valuation, and rationale
Tightened controls and supervision over foreign investments made by overseas subsidiaries

Source: BDA Partners
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Roadblocks to China’s outbound M&A ambitions: Blocked deals by
the U.S. in 2018 include the following:

The Buyer

Target

Reason of Termination

Ant Financial

U.S. money transfer service
provider MoneyGram

Consortium led by Chongqing
CASIN

Chicago Stock Exchange

Hubei Xinyan Equity
Investment Partnership

U.S. semiconductor
Automatic Test Equipment
(ATE) vendor Xcerra

Rejected by CFIUS

BlueFocus

Consulting service provider
Cogint, Inc.

Rejected by CFIUS

DBN

U.S. swine genetics provider
Waldo Farms, Inc. (100%
stake)

Rejected by CFIUS

Rejected by CFIUS
Rejected by SEC
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New CFIUS Rules Shut Down Chinese Investment in U.S.
Technology
Committee on Foreign Investment in the United States (CFIUS) review process – new developments
In August of 2018, CFIUS’s jurisdiction was substantially expanded by the adoption of the Foreign
Investment Risk Review Modernization Act
The new law expands CFIUS’s authority to review non-controlling investments by foreign companies (China)
in U.S. companies that deal in critical and emerging technologies
The US Dept of Commerce’s Bureau of Industry and Security has though provided a listing of the
general categories of technologies under tighter scrutiny:
1. Biotechnology
2. Artificial intelligence

3. Computer vision (e.g., object recognition, image understanding)
4. Position, Navigation, and Timing (PNT) technology
5. Microprocessor technology
6. Advanced computing technology
7. Quantum information and sensing technology
8. Logistics technology

9. Additive manufacturing (e.g., 3D printing)
10.Robotics
11.Brain-computer interfaces
12.Hypersonics
13.Advanced materials
14.Advanced surveillance technologies, such as Faceprint and voiceprint technologies
Source: https://www.chinalawblog.com/2019/01/new-cfius-rules-shut-down-chinese-investment-in-u-s-technology.html
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The Future

Chinese companies have stormed into the international M&A
stage, they will continue to be a major force.
Deals will continue for the foreseeable future, driven by the
Made in China 2025 policy framework.
Investment restrictions - on both sides - have caused Chinese
investment in the US to drop more than 90% in 2018 to around
USD 3bn from a record USD 55.3bn in 2016.
China has looked to Europe as a source of acquisition targets
with deals nearly doubling to USD 60.4bn from USD 33.2bn.

Investment restrictions will not go away even if a trade deal is
reached in March 2019. Also, China will not abandon its longterm development plans.
73

Contents

1. Risk Assessments Around Foreign Direct Investments into the US – The
Importance of Understanding the ‘Macro’ View
2. Overview of FDI Investment Flows into the US and Changing Flows from China
− Global Sources
− China
− Emerging Trends

3. Performing Proactive FCPA Risk Assessments of Foreign Investment Transactions
− Risk Prioritization
− Examples of Helpful Tools for Conducting Due Diligence on Foreign Investment Partners

74

Corruption Perceptions Index 2017

The Corruption Perceptions Index can be helpful in prioritizing risk in
conducting assessments of FDI sources.
Source: www.transparency.org/news/feature/corruption_perceptions_index_2017
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Where the Bribes Are
Penalties in U.S. Government FCPA Cases Since 1977

The Corruption Perceptions Index map generally correlates with FCPA cases.

Source: Mintz Group LLC
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The US-China FDI Project

It is important to note the high
degree of state ownership by Chinese
entities.
Also, it is important to note that
although an entity may be ‘private’,
it may be owned and controlled by
state-owned entities.
Rhodium Group
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2017 Cumulative Sources of FDI into the US (millions of dollars)

Europe
$2,369,770

Middle East
$84,331

USA

China
$58,048
Caribbean &
Atlantic Islands

$78,022

Hong Kong
$14,996

BRICS
$123,242

As the doorway for FDI into the US from China closes, look for
investments increasingly made through other countries.
Source: Bureau of Economic Analysis
78

Helpful Tools for Conducting Due Diligence on Foreign Investment
Partners
• As mentioned earlier, this process is similar to conducting due diligence and risk
assessments in other parts of the world, but in this case one ‘flips the script’
around.
• In addition to obtaining responses to an investor questionnaire with
representations on their ownership, one should check information through
established sources.
• These tools were developed to assist companies (initially financial institutions) in
AML (Anti-Money Laundering), Anti-Terrorist Initiatives, and Sanctions Compliance.

• Some examples for tools used for KYC (Know-Your-Client)/KYBP (Know-YourBusiness Partner) include the following:
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Helpful Tools for Conducting Due Diligence on Foreign Investment
Partners

Thomson Reuters World-Check provides
data on:
• Sanctions Screening

• PEP (Politically Exposed Persons) Monitoring
• Anti-Money Laundering
• Countering Terrorism Financing
• Anti-Bribery & Corruption Enforcement Actions
• Organized Crime Connections

Thomson Reuters World-Check was founded in 1999 to meet the Swiss
banking community’s KYC requirements.
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Source: Thomas Reuters World-Check
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Helpful Tools for Conducting Due Diligence on Foreign Investment
Partners

BvD/Orbis provides:
• Information on around 300 million companies
across the globe, with coverage continually
growing
• Public and private company data
• Associated news and independent research
• Corporate ownership structures and beneficial
ownership information

• original filed documents and document ordering
services
• Data on individuals associated with companies
• Global M&A deals
• PEPs and sanctions
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Helpful Tools – Final Thoughts
• These tools assemble and aggregate public source information and news
media from around the world, but can vary in specific coverage by
region/country and in types of information. You may need to use
different sources depending upon your needs.
• For companies in China, additional corporate structure and ownership
information can be found on the ‘National Enterprise Credit Information
System’ (in Chinese).
• Note that potential red flags from search results can vary, and false
positives can occur.
• Determining the course of action based on background search results
depends upon the risk tolerance level within your organization. Seek
advice from legal counsel, and ask yourself: Is partnering with a
particular entity or individual worth it?
• Finally, partnering with a state-owned or controlled entity need not be a
show-stopper per se, but evaluate the risks, reinforce the necessary
compliance awareness, and implement any necessary controls before
proceeding.
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Brent Carlson

Relevant experience

bcarlson@alixpartners.com

•

Engaged as expert witness in an international arbitration
matter involving a Ponzi-like fraud scheme discovered post
closing in a US$1 billion cross-border M&A transaction.

•

Advised a Fortune 500 company with respect to an
international arbitration matter stemming from its acquisition
of a private equity-backed target company in China and
discovery of fraud post closing. Compiled evidentiary record
which demonstrated fictitious revenue transactions,
overstated assets, and material misrepresentations made in
the period leading up to the acquisition.

•

Conducted an investigation into a fraudulent invoicing and
embezzlement scheme. Analysis was used to quantify the
client’s loss and was provided to its fidelity insurance carrier
for recovery. Expert testimony was presented in court for
criminal prosecution.

•

Retained as expert witness in a criminal fraud prosecution
case in U.S. Federal Court for the District of Columbia against
a former executive of a China-based company publicly listed
in the U.S.

•

Provided forensic and investigative services with respect to a
commercial dispute and theft of trade secrets litigation matter
between a U.S.-based branded consumer products company
and a key supplier in China.

•

Conducted FCPA due diligence, risk assessments, and internal
investigations for companies based in North America, Europe,
and
services in arbitration and
and expert
Asia withwitness
global operations.

+1 415 848 0303 (San Francisco)

+852 6055 9521 (Hong Kong)
+1 650 483 5086 (Mobile)

Brent helps companies and their stakeholders in the areas of
internal investigations, fraud and corruption detection and
remediation, mergers and acquisitions, dispute consulting,
expert witness services, restructuring and turnarounds, and
interim management roles.
As a Certified Fraud Examiner Brent has provided investigative
and dispute consulting services in corporate investigations, fraud
prevention initiatives, as well as in commercial disputes involving
mediation, arbitration, and litigation.
Brent has testified as an expert witness in fraud-related matters,
including criminal prosecution.

Brent is fluent in Mandarin Chinese.

BRENT'S EXPERTISE COVERS: Dispute consulting
litigation, fraud and corruption detection and prevention, corporate investigations, remediation
• Developed and implemented anti-corruption compliance
efforts and monitoring, and interim
management
rolesa wide range of industries and
programs
for companies across
geographies.
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