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Overview
Managing complex, multi-forum litigation can be a challenge, but
with strategic planning both federal and state litigation can be
managed effectively.
This webinar will focus on various multi-forum litigation
considerations including the MDL process, certain state
court coordination procedures and other strategies for
managing multi-forum litigation.
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MDL Litigation – Strategic Considerations
Preferred Venue – Federal or State?
Federal Court

–
–
–

Judges often have longer tenure, greater experience

–
–

PSLRA discovery stay during pendency of motion to dismiss

Better controls on discovery
Possibility for MDL if there are multiple cases spread throughout the country – but
MDL court cannot try the case. See Lexecon v. Milberg Weiss, 523 U.S. 26 (1998).

Discovery stays possible during parallel criminal/SEC prosecutions

State Court
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–
–
–
–

Proximity to defendant

–

May be slower

Familiarity with local system
Often perceived as plaintiff-friendly
Generally more liberal discovery process than federal court but less advanced on
electronic discovery

MDL Litigation – Strategic Considerations
To Coordinate or Not to Coordinate
Federal Court – MDL Benefits
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–

Allows centralization and coordination pre-trial only – fight procedural
battles on one front

–

May result in a more favorable venue for defendants – but no guarantees
on location

–

Ability to educate one judge who may be able to devote a greater amount
of time to the MDL proceedings

–

Judge is generally one of the best and the brightest with most experience
in complex litigation

–
–
–

Discovery coordinated for all cases within the MDL
Slows down fast-track trials, allows time to develop defenses
Cost reduction through coordination

MDL Litigation – Strategic Considerations
To Coordinate or Not to Coordinate
MDL – Further Considerations

–

Early case assessment is key – counsel must consider how cases are likely to
evolve when considering whether to coordinate or not, once the MDL is in place
some degree of control is lost

–

Does state
D
t t or federal
f d l llaw apply
l – eventual
t l remand
d could
ld result
lt iin very diff
differentt llegall
standards

–

Even if federal law governs, federal law in transferee district may be very different
from original forum’s interpretation

–
–
–

Facilitates settlement, but also adds pressure to settle

–
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If cases are overpriced at the beginning, MDL puts added power in plaintiffs’ hands
Cases involving strong individual defenses may be better litigated individually –
more difficult to achieve with an MDL
Inability to remove and transfer state court actions can frustrate MDL treatment but
MDL may still be useful strategy to achieve coordination

MDL Litigation – Strategic Considerations
To Coordinate or Not to Coordinate
MDL – Further Considerations
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–

Possibility of responding to one “Master Complaint” or set of Master Complaints –
see In re Mercedes-Benz TeleAid Litigation (MDL NO. 1914), 257 F.R.D. 46, 56

–

However, a Master Complaint could be considered merely an “administrative
administrative tool”
tool –
see In re NuvaRing Prods. Liab. Litig., MDL No. 1964, 2009 WL 2425391 (E.D. Mo.
Aug. 6, 2009) (refusing to consider a motion to dismiss a master complaint because
it is a mere administrative tool)

–

Possibility for Bellwether trials – but the cases that are used as bellwethers can
make or break settlement discussions

–

See Bellwether Trials in Multidistrict Litigation 82 Tulane Law Review 2323 (2008);
In re FEMA Trailer Formaldehyde
y Products Liabilityy Litigation,
g
No. 09-31131, slip
p op.
p
(5th Cir. Dec. 14, 2010) (holding that all plaintiffs in an MDL must be ready to move
their case to trial – any case may be picked as a bellwether, and plaintiffs who
refuse to bring their case to trial will be dismissed with prejudice)

MDL Litigation – Strategic Considerations
Decision to Seek MDL Treatment
Transfer is often approved, but is not a given

–
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In re Ambulatory Pain Pump-Chondrolysis Prods. Liab. Litig. – MDL No. 2139 –
Order Denying transfer

•

Number of different defendants and products at issue weighed against
centralization

•

Individual medical histories, issues of causation and liability are likely to
overwhelm the efficiencies that might be gained by centralization

MDL Litigation – Strategic Considerations
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MDL Litigation – Strategic Considerations
MDL - Transferee Court
Factors the JPML considers in designating
g
g a transferee court
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–

Where pending litigation has progressed furthest

–

Where the greatest number of cases are pending

–

Location of documents, parties and witnesses

–

Location with greatest opportunity for state/federal coordination

–

Availability of judges in proposed transferee court – special interest of a
particular judge may also be an undisclosed factor

–

Would transfer serve an ulterior motive of any
y of the parties
p
– forum
shopping

–

Burden on transferee district

MDL Litigation – Strategic Considerations
MDL Examples
• Mutual fund cases – over 30 class action complaints over multiple
states, all consolidated to a state with few ties to the litigation – In re
Oppenheimer Rochester Funds Group Sec. Litig., No. 09-MD-020630
JLK-KMT
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•

Hedge fund cases – multiple states, in some states plaintiffs agree to
transfer, in others they don’t and judges agree – cases progress – In re
Tremont Group Holdings, Inc., Sec. Litig., No. 09-MD-02052 TPG

•

Toyota brake issues – In re Toyota Motor Corp. Hybrid Brake
Marketing, Sales Practices and Prod. Liab. Litig., No. 10-ML-02172
CJC RNB

•

Asbestos Litigation – In re Asbestos Prod. Liab. Litig., No. 04
04-MDMD
00875 ER

MDL Litigation – Strategic Considerations
MDL- Impact on Class Action Litigation
Defendants typically not in favor of class treatment except for settlement
purposes

–

Also opposed to class benefit fund as it will likely raise costs of any potential
settlement

Plaintiffs may have concerns as well
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–

If not chosen as class counsel or liaison counsel, potential for loss of control

–

Recovery may be lower than in stand-alone litigation

–

May be required to pay into a class benefit fund, lowering recovery

MDL Litigation – Strategic Considerations
State Coordination with MDLs – Best Practices
•

No formal process, but ask MDL judge to assist with state coordination

–
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Example – In re Phenylpropanolamine Prods. Liab. Litig. – Judge Rothstein invited state
court judges to the Daubert hearings, both in person and via video feed

•

Regular communication is key- joint hearings and sharing of filed papers is common

•

Urge creation of MDL-State Coordination Committee with Liaison and Lead Counsel
and appropriate committees

•

If there are already coordinated/consolidated intra-state cases, may be easier to
coordinate with MDL

•

Judges may spend more time on management of coordinated cases – rather than
treating each as something to be pushed through the docket

•

Challenge – some state court judges refuse to cooperate, which can lead to early
trial/settlement which may impact all other cases

MDL Litigation – Strategic Considerations
State Coordination with MDLs
Discovery

–
–
–
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Court-to-court communication early in the process is key
Seek coordinated scheduled for discovery, dispositive motions, expert disclosures, etc.
Only federal cases are subject to PSLRA discovery stay, but under the PSLRA federal
judge may stay discovery in state court actions as well – for example
example, where a plaintiff has
filed a derivative action in state court to get around a federal court PSLRA discovery stay

–
–

Urge common discovery requests – form interrogatories and document requests

–
–
–
–
–

Urge judges to issue joint discovery plans and scheduling orders

Potential issuance of orders providing that discovery in one proceeding will apply to all
coordinated cases

Urge judges to appoint a common special master to oversee discovery
Seek common depositions
Urge judges to consult other judges prior to ruling to avoid conflicting rulings
If states are not cooperating, and no state stay has been issued by a federal judge, PSLRA
discovery stays in federal court can be foiled by FOIA requests

MDL Litigation – Strategic Considerations
State Coordination with MDLs
Pre-trial hearings and scheduling – other areas for coordination

17

–

Setting case milestones

–

Pre-trial hearings

–

Class certification

–

Summary judgment motions

MDL Litigation – Strategic Considerations
State Coordination with MDLs
Settlement Coordination
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–

State and federal judges can join together to form a mediation panel or jointly
appoint/approve mediators

–

Courts can hold joint settlement conferences or meetings

–

Courts may simply choose to share settlement information from separate
settlement proposals before approving any final settlement to avoid conflicting
decisions

MDL Litigation – Strategic Considerations
State Coordination with MDLs
Examples

–

Asbestos Litigation – In re Asbestos Prod. Liab. Litig., No. 04-MD-00875
ER

–

I re Oil S
In
Spill
ill b
by th
the Oil Ri
Rig "D
"Deepwater
t H
Horizon"
i
" iin th
the G
Gulf
lf off M
Mexico,
i
on
April 20, 2010, No. 2:10-md-02179 CJB-SS

–
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In re Phenylpropanolamine (PPA) Prod. Liab. Litig., MDL No. 1407 W.D.
W h – Judge
Wash.
J d R
Rothstein
th t i

MDL Litigation – Strategic Considerations
To Coordinate or Not to Coordinate
Inter-State Coordination
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–

No formal procedures in place – all informal cooperation

–

Seek the judge’s assistance in getting judges in other states to work together

–

Attempts to transfer cases to sister states generally struck down as unauthorized – see Rogers v. Rogers,
688 S
So. 2d 421
421, 422 (Fl
(Fla. Di
Dist.
t Ct
Ct. A
App. 1997)
1997); United
U it d C
Carolina
li B
Bank
k v. M
Martocci,
t
i 610 A
A.2d
2d 484
484, 487
487-88
88
(Pa. Super. 1992); Bliss v. Bliss, 493 A.2d 780, 782 (Pa. Super. 1985); Lustig v. Lustig, 560 N.W.2d 239,
244 (S.D. 1997).

–

Certain state statutes, laws or rules require or permit a stay or dismissal of a suit where an earlier filed
action is p
pending
g outside the state – see,, e.g.,
g , N.Y. C.P.L.R. 3211(a)(4);
( )( ); 735 Ill. Comp.
p Stat. §
§5/2619(a)(3); Space Master Int’l, Inc. v. Porta-Kamp Mfg. Co., 794 S.W.2d 944, 948 (Tex. App. 1990)

–

Dismissal or stay of actions on forum non conveniens ground is a possibility, but this is highly
discretionary and generally substantial weight is given to plaintiff’s choice of forum

–

State courts have issued injunctions
j
against
g
related p
proceedings
g in other states,,

•

requires the state to have personal jurisdiction over the parties to both actions

•

Federal Anti-Injunction Act does not apply to the state courts

•

injunctions are not always recognized by the sister-state, notwithstanding the Full Faith and Credit Clause

MDL Litigation – Strategic Considerations
To Coordinate or Not to Coordinate
Intra-State Coordination
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–

Similar to MDL process, but varies by state

–

Allows coordination and consolidation pre-trial and may allow trials to be
coordinated as well

–

Ability to educate one judge, but no guarantee as to the background of the
jurist

–

Coordination of discovery for all cases within the state – may ease the burden
on the defendant, but also allows plaintiffs to share information and may lead to
additional filings

MDL Litigation – Strategic Considerations
Intra-State Coordination
•

•
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Many states have MDL-type statues allowing for coordination
–

California

–

New Jersey

–

New York

–

Pennsylvania

–

Texas

New Jersey
y and California statues encourage
g the state MDL court to try
y the
cases as well –potential advantage once the judge has already been educated
about the case

MDL Litigation – Strategic Considerations
Intra-State Coordination
California
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•

Cal. Civ. Proc. Code § 404 (2001) and Cal. Rules of Court 1501 through 1550
govern coordination of complex actions pending in different courts

•

Three step process for coordination – 1) petition for coordination filed with
Chair of the Judicial Counsel; 2) Judicial Counsel appoints a coordination
motion judge to rule on coordination; 3) if in favor of coordination, Judicial
counsel appoints a coordination trial judge

•

Very similar to federal MDL process, but cases are coordinated for both pretrial and trial purposes

MDL Litigation – Strategic Considerations
Intra-State Coordination
New Jersey

•

Two methods: cross-county consolidation and a centralized mass tort regime

•

Cross-county consolidation –see N.J. R. Super.Tax Surr. Cts. Civ. R. 4-38-1.

•

–

I NJ Superior
In
S
i C
Court,
t courtt may order
d actions
ti
consolidated
lid t d on itits own or on motion
ti off a party
t

–

If actions are not triable in same county or vincinage, order to consolidate must be made by the
Assignment Judge of the county in which the first action was filed

–

If cases are pending in Superior Court and another court, only the Superior Court may remove
and consolidate the action with that pending in Superior Court

Mass Torts
–

24

Supreme Court of NJ centralizes cases claims involving a single product for disposition in the
Superior Court, Law Division, of Middlesex County

MDL Litigation – Strategic Considerations
Intra-State Coordination
New York
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•
•

N.Y. C.P.L.R. § 602 has been used to coordinate cases since at least 1980

•

Litigation Coordinating Panel determines coordination, sua sponte or by
application

•

Written orders are issued naming
g the cases to be coordinated and may
y
address cases not currently before the panel

•

Coordinating Justice must consult with federal or non-New York state court
judges presiding over actions related to the coordinated actions and may
require joint or coordinated discovery with those non
non-New
New York actions

•

If parties consent to trial by the Coordinating Justice, trial proceeds, otherwise
the Coordinating Justice may terminated coordination and remand

In 2002 § 202.69 was added to the Uniform Civil rules of the Supreme and
County Courts

MDL Litigation – Strategic Considerations
Intra-State Coordination
Pennsylvania
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•

Consolidation of actions pending within the same county or in different counties
– Pa. Rule Civ. P. 213.1

•

Often applied
pp
in motor vehicle accident cases and mass tort litigation
g

•

PA developed special rules of court to streamline, but not consolidate asbestos
litigation

•

PA also
l d
developed
l
daC
Complex
l Liti
Litigation
ti C
Center
t iin Phil
Philadelphia
d l hi tto administer
d i i t
certain mass tort cases, it was the first state courthouse in the US dedicated
exclusively to complex mass tort litigation

•

Liaison
Li
i
Counsel
C
l Committees
C
itt
are nominated
i t db
by b
both
th plaintiffs
l i tiff and
dd
defendants
f d t
and act as a conduit for the orderly flow of information

MDL Litigation – Strategic Considerations
Intra-State Coordination
Texas
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•

Actions pending in the same court may be consolidated under Texas Rule of
Civil Procedure 174(a) (derived from F.R.C.P. 42(a))

•

Actions p
pending
g in different courts within the same jjudicial district ((county)
y) may
y
be transferred under Texas Government Code § 24.303(a) and Tex. R. Civ. P.
330(e) – allowing judges wide discretion to transfer within a county. Texas
Government Code § 74.121 allows transfer between courts other than district
courts within the same county

•

There are five methods to transfer a case to a different county within Texas –
four of these (based on improper venue, consent of parties, impartiality of judge,
inconvenient forum) are typical in federal and other state courts. The fifth, under
Rule 11 of the Texas Rules of Judicial Administration allows for coordinated
pretrial proceedings in the interest of judicial and litigant economy

MDL Litigation – Strategic Considerations
1404 – Change of Venue
Sec. 1404. Change of venue
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(a)

For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil
action to any other district or division where it might have been brought.

(b)

Upon motion, consent or stipulation of all parties, any action, suit or proceeding of a civil nature or any motion
or hearing thereof, may be transferred, in the discretion of the court, from the division in which pending to any
other division in the same district.
district Transfer of proceedings in rem brought by or on behalf of the United States
may be transferred under this section without the consent of the United States where all other parties request
transfer.

(c)

A district court may order any civil action to be tried at any place within the division in which it is pending.

(d)

As used
A
d iin thi
this section,
ti
the
th tterm ``di
district
t i t court''
t'' includes
i l d th
the Di
District
ti tC
Courtt off G
Guam, th
the Di
District
ti tC
Courtt ffor th
the
Northern Mariana Islands, and the District Court of the Virgin Islands, and the term ``district'' includes the
territorial jurisdiction of each such court.

•

Where cases are pending in a limited number of federal jurisdictions, MDL may be avoided
through use of 1404 motions to transfer to one jurisdiction

•

Transfer under Sec. 1404 is permanent – no remand to transfer district

•

May be useful for ancillary cases not subject to an MDL but related in terms of discovery or
parties
p
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William K. Dodds
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•

William K
K. (“Ned”)
( Ned ) Dodds,
Dodds chair of the firm’s
firm s white collar and securities litigation group
group, focuses his securities practice on
defense of public and private companies, financial institutions, officers and directors, and professionals in securities fraud
class actions, derivative and corporate governance litigation, SEC proceedings, and enforcement proceedings commenced
by FINRA, state attorneys general, and other regulators.

•

Mr. Dodds has tried class actions and other securities matters in federal and state courts, before various arbitration panels
and before professional disciplinary panels. He has also led internal investigations for public companies and investment
entities relating to potential violations of both U.S. law and foreign regulations.

•

In recent years, Mr. Dodds has represented numerous investment advisors, fund boards, and professionals in the mutual
fund and broker-dealer community in handling litigation, SEC and state enforcement matters, and internal investigations
relating to valuation, excessive fees, disclosure, market timing, late trading, revenue sharing, and breakpoint discount issues,
among others.

•

Mr. Dodds’ current class action and complex commercial litigation matters include:

–
–

defense of a international public company in class and derivative litigation relating to options back-dating;

–

representation of a major high technology company in putative securities fraud class actions involving accounting and internal
control issues; and

–

defense of the chairman of the audit committee of a federally-chartered mortgage lending entity in a matter relating to its massive
financial restatements.

representation of a large mutual fund investment complex in a putative class action relating to disclosure of real estate securitized
assets;

•

Other recent representations include defense of various public companies, broker-dealers, and underwriters in putative
securities fraud class actions, representation of hedge funds in connection with domestic and foreign disputes with
regulators, and defense of directors against breach of fiduciary duty charges relating to the insolvency of a major insurance
company.

•

In addition to experience in securities and corporate governance litigation, Mr. Dodds is frequently called upon to provide
advice to senior management, boards and board committees on issues of corporate governance, litigation exposure and
regulatory issues.

William K. Dodds
•

Mr Dodds has served on the Government Ethics,
Mr.
Ethics State Courts of Superior Jurisdiction,
Jurisdiction and Federal Courts Committees of
the Association of the Bar of the City of New York and is currently a member of the Securities Litigation Committee of the
American Bar Association Section of Litigation. He is also a court-appointed mediator for the Commercial Division of the
Supreme Court of the State of New York for New York County. Since 2001, Mr. Dodds has served as pro bono outside
litigation counsel for the Lower Manhattan Development Corporation, the entity formed to restore lower Manhattan following
the events of 9/11. He also handles disability claims for the Veteran’s Consortium.

•

As a featured speaker at various industry and legal seminars, Mr. Dodds has spoken in recent months on securities-related
and legal ethics topics at programs sponsored by organizations including the Investment Company Institute, the Bond Market
Association, the American Corporate Counsel Association, and the National Association of Small Business Investment
Companies and by clients such as GlaxoSmithKline, Lehman Bros., and American Express. Mr. Dodds also appeared on the
television program Lawline to debate Mel Weiss on issues relating to the IPO securities litigation.

•

Some of his recent publications and lectures include:

•
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–
–

Co-author, “Shareholder Consent Is The Key To Forum Selection,” Law360 (February 2011) (with Matthew Bleich)

–

Co-author, “When a Fund is Sued: An Independent Director's Guide to Fund Litigation–Part 1,” The Investment Lawyer, Vol. 17,
No. 7 (July 2010) (with Robert Helm, David Geffen, and Jeanette Wingler)

–

Co-author, “Second Circuit Significantly Limits Secondary Actors’ Liability in Private Securities Fraud Suits,” DechertOnPoint,
Special Alert (May 2010) (with Elisa T. Wiygul)

–

“Federal Court Rejects Claim of Excessive Fees as Supreme Court Looks at Standard for Liability,” Wall Street Lawyer
(November 2009)

–
–

“Effects Of 2nd Circ. Stance On ‘F-Cubed’ Securities,” Law 360 (November 20, 2008)

–

“SEC, Civil and Tax Litigation Update,” CLE International’s Stock Option Backdating Conference, San Francisco
(January 28, 2008)

Co-author, “When a Fund is Sued: An Independent Director's Guide to Fund Litigation–Part 2,” The Investment Lawyer, Vol. 17,
No. 8 (August 2010) (with Robert Helm, David Geffen, and Jeanette Wingler)

“The Extraterritorial Reach of the US: Assessing the Risk and Learning the Lessons from Recent US Securities Litigation,” C5
I
Inaugural
lE
European Securities
S
iti Litigation
Liti ti Conference,
C f
London
L d (April
(A il 29,
29 2008)

Mr. Dodds is a graduate of University of Wisconsin at Madison (B.A., with honors, 1975) and New York University School of
Law (J.D., 1980). He is a member of the New York and Massachusetts Bars and is admitted to practice before numerous
federal district and circuit courts
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Dechert – A Leading Firm with Top-Ranked
Practices
74 leading lawyers and 24 standout practices recognized
– Source: Chambers USA, 2010



International law firm with
offices throughout the United
States, Europe, and Asia.



Lawyers who provide
practical legal advice to
clients involved in business
transactions, litigation, tax,
government,
t and
d other
th
matters.



Commitment to client service
and satisfaction across all
practice areas and
industries, no matter where
our clients reside.
reside

A “go to” law firm for litigation, labor and employment,
and corporate transactions
– Source: Corporate Counsel,
“Who Represents America’s Biggest Companies,” 2010
“The blend of US and London expertise at Dechert
provides clients with an insight and gateway into two of
the most dynamic corporate markets in the world”
– Source: Chambers UK, 2010
“Dechert
Dechert LLP's
LLP s solid practice is rated for its international
expertise”
– Source: The Legal 500 (Europe), 2010
Consistently recommended among the best firms in the
country for national-scale, "bet-the-company" litigation
– Source: Benchmark Litigation, 2009
One of the world’s top 50 law firms in “The Global 50”
– Source: The Legal Business' Global 100, 2009
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Dechert LLP
Definitive advice
Practical guidance
Powerful advocacy
For more information about Dechert’s lawyers,
services and offices visit us at
www dechert com
www.dechert.com
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MDL LITIGATION
Strategic Considerations for
Plaintiffs
J R Whaley
J.R.

jrwhaley@nbalawfirm.com

1-800-256-1050

PLAINTIFFS IN FEDERAL COURT

J.R. Whaley 1-800-256-1050
36

jrwhaley@nbalawfirm.com

PLAINTIFFS IN FEDERAL COURT
• Federal
ede a cou
courtt u
universally
e sa y tthought
oug t by bot
both ssides
des as
less friendly to plaintiffs.
g sometimes ggets the
• But strongg federal jjudge
defendant’s attention.
• Federal courts are familiar with complex
litigation.
– Manual for Complex Litigation is a well‐known tool of
federal judges
judges.
– MDL judges are the best of the best.
J.R. Whaley 1-800-256-1050
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PLAINTIFFS IN STATE COURT

J.R. Whaley 1-800-256-1050
38

jrwhaley@nbalawfirm.com

PLAINTIFFS IN STATE COURT
• Which state’s
state s laws are most beneficial?
• Where is the defendant, or potential
defendant located?
defendant,
• What is the value of the case?
• Can it, or hundreds like it, be tried
economically as stand‐alones?

J.R. Whaley 1-800-256-1050
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jrwhaley@nbalawfirm.com

PLAINTIFFS IN STATE COURT AND
FEDERAL COURT
• Q: Would you rather be in state court or
federal court?
• A: Yes.
Yes

J.R. Whaley 1-800-256-1050
40

jrwhaley@nbalawfirm.com

CHAOS – COORDINATED AND
UNCOORDINATED

J.R. Whaley 1-800-256-1050
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jrwhaley@nbalawfirm.com

COORDINATED STATE AND FEDERAL
COURT FILINGS
• Certain advantages of coordinated filings.
filings

J.R. Whaley 1-800-256-1050
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STRUCTURAL DIFFERENCES BETWEEN MDL
AND INDIVIDUAL STATE COURT CASES
•
•
•
•
•

No class treatment
treatment.
Faster trial dates.
Less discovery.
di
Lower Daubert thresholds.
Less bureaucracy.

J.R. Whaley 1-800-256-1050
43

jrwhaley@nbalawfirm.com

DISCOVERY COORDINATION
• 7 hour rule in federal court for depositions.
depositions
• Leniency of some state courts for more robust,
creative discovery vs
vs. what may be allowed by
federal magistrate.
• Difficulty
Diffi l in
i denying
d i advantages
d
off
coordination.
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UNCOORDINATED STATE AND FEDERAL
COURT FILINGS
• Arguments sometimes exist why there should
be no coordination.
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TENSIONS BETWEEN STATE COURT
AND FEDERAL COURT PLAINTIFFS
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TENSIONS BETWEEN STATE COURT
AND FEDERAL COURT PLAINTIFFS
• Common benefit work
work.
– In Re: Genetically Modified Rice Litigation

• Settlements outside the confines of a master
settlement.
• Most favored nation status.
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CLASS ACTION LITIGATION ‐ CAFA

J.R. Whaley 1-800-256-1050
48

jrwhaley@nbalawfirm.com

CLASS ACTION LITIGATION
• State court class actions
• Less of a “rigorous analysis” in state court for
class treatment than in federal court?
• 50 state classes difficult to certify?
• 8TH Circuit jurisprudence (stipulation under
$5M prevents removal)
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CLASS ACTION LITIGATION
• Grant v.
v Chevron overruled by CAFA?
• Settlement classes in state court
– Hunter
H t v. TTransamerica
i (Supreme
(S
C
Courtt off
Arkansas)
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BAYER V. SMITH
• In this case,
case the Supreme Court will consider
whether a federal court that has previously
denied class certification in a case can then
prohibit a different state court lawsuit seeking
certification of the same or similar class.
• The underlying issues in Bayer v. Smith arise from
Bayer’s
y
marketingg and distribution of Baycol,
y
a
drug Bayer contended lowered cholesterol.
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BAYER V. SMITH
• The drug was pulled from the market when
reports of adverse reactions, such as
rhabdomyolysis, surfaced.
• Numerous lawsuits followed.
• Consolidation was ordered of all suits filed in
federal court by JPML.
• One federal lawsuit argued that Bayer violated
West Virginia’s consumer protection statute.
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BAYER V. SMITH
• The MDL court denied a request for
nationwide certification of a consumer class.
• Bayer subsequently moved for a specific
denial of certification of a West Virginia class
and asked for summary dismissal of the
individual West Virginia consumer’s claim.
• The
Th di
district
i court granted
d both
b h requests.
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BAYER V. SMITH
• After
te tthat
at cclass
ass ce
certification
t cat o de
denial,
a,ad
different
ee t
group of West Virginia Baycol users sought
certification in West Virginia state court asserting
similar
l claims
l
on behalf
b h lf off West Virginia Baycoll
purchasers.
• Bayer
B
sought
ht an iinjunction
j ti ffrom th
the ffederal
d l MDL
court asking that the West Virginia state court
plaintiffs be prohibited from re
re‐litigating
litigating the
certification issue.
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BAYER V. SMITH
• The federal MDL court enjoined
j
the West Virginia
g
state
case under the Anti‐Injunction Act.
• The United States Eighth Circuit Court of Appeals
affirmed.
ffi
d
• The West Virginia plaintiffs sought certiorari that was
granted by the United States Supreme Court.
• The question in that case appears to be whether or
not the West Virginia state court plaintiffs are the
“same party” who brought the prior proceedings in
federal court for preclusion principles.
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BAYER V. SMITH
• A related
e ated issue
ssue iss what
at due p
process
ocess rights
g ts
putative class members must be afforded to block
them from litigating the same issue later.
• There also may be interesting dicta that parties
may cite in the future about the authority of a
f d l MDL courtt tto exercise
federal
i jurisdiction
j i di ti over
the cases assigned to it and the deference that
should be paid to decisions of that court by state
courts overseeing the same or similar issues.
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BAYER V. SMITH
• Bayer vv. Smith was argued to the Supreme
Court on January 18, 2011. A decision is
expected before June.
June
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Questions?
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