
WHO TO CONTACT DURING THE LIVE EVENT 
 

For Additional Registrations: 

-Call Strafford Customer Service 1-800-926-7926 x10 (or 404-881-1141 x10) 
 

For Assistance During the Live Program: 

-On the web, use the chat box at the bottom left of the screen 
 

If you get disconnected during the program, you can simply log in using your original instructions and PIN. 

 

 

IMPORTANT INFORMATION FOR THE LIVE PROGRAM 
 

This program is approved for 2 CPE credit hours. To earn credit you must: 

 

• Participate in the program on your own computer connection (no sharing) – if you need to register 

additional people, please call customer service at 1-800-926-7926 x10 (or 404-881-1141 x10).  Strafford 

accepts American Express, Visa, MasterCard, Discover. 

 

• Listen on-line via your computer speakers. 

 

• Respond to five prompts during the program plus a single verification code.  You will have to write 

down only the final verification code on the attestation form, which will be emailed to registered 

attendees. 

 

• To earn full credit, you must remain connected for the entire program. 
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Tips for Optimal Quality 

Sound Quality 

When listening via your computer speakers, please note that the quality  
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Notice 

 ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY 

THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY 

OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT 

MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR 

RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN.  

  

You (and your employees, representatives, or agents) may disclose to any and all persons, 

without limitation, the tax treatment or tax structure, or both, of any transaction 

described in the associated materials we provide to you, including, but not limited to, 

any tax opinions, memoranda, or other tax analyses contained in those materials. 

 

The information contained herein is of a general nature and based on authorities that are 

subject to change.  Applicability of the information to specific situations should be 

determined through consultation with your tax adviser. 

 



Strafford Webinar  

MULTISTATE CHALLENGES TO QUILL PHYSICAL PRESENCE 
STANDARD: NAVIGATING NEXUS IN STATE SALES AND 
INCOME TAX 

August 30, 2017 

Sylvia Dion 

Managing Partner, PrietoDion Consulting Partners LLC 

Tim Gustafson 

Counsel, Eversheds Sutherland (US) LLP 

James Ortiz 

Senior Manager, REDW LLC 



 Nexus Overview 

 Sales Tax Nexus 

 Physical Presence Defined and Redefined 

 Physical Presence Under Fire, States Adopt Economic Nexus for Sales Tax 

 Other Expansive Efforts: Marketplace Provider Nexus, Notification & Reporting 

 Federal Remote Seller Legislation 

 Legal Challenges to Economic Nexus – Sales Tax 

 Income Tax Nexus  

Economic Nexus for Income Tax  

Key Legal Decisions  

Federal Constraints 

 Other Nexus Controversies 

 Recap and Planning  Tips 

 Q&A 

 

 

 

 

AGENDA 

6 



NEXUS OVERVIEW 
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Framework 

NEXUS OVERVIEW 
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Outer limits of a state's 
authority to tax 

Federal 
Restrictions 

State’s statutory authority to 
impose tax on a particular entity Jurisdiction  

to T a x 

Preference for taxing out-of-state, 
as opposed to in-state, businesses Political 

Reality 

Constitutional nexus 
[Taxable if the state wants to] 

Statutory  
“Doing business” 
[Taxable because the  

state wants to] 



Due Process Clause 

NEXUS OVERVIEW 

“[N]or shall any State deprive any person of life, liberty, or property, without due process of 
law...”  U.S. Const. amend. XIV.  

Requires “definite link” or a “minimum connection” between a state and the person, property 
or transaction it seeks to tax.   

Due process embodies “traditional notions of fair play and substantial justice.” Quill Corp. v. 
North Dakota, 504 U.S. 298 (1992). 
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Commerce Clause  

NEXUS OVERVIEW 

The Constitution gives Congress the power to “regulate Commerce … among the 
several States.” U.S. Const., Article I, Section 8, Clause 3. 

Complete Auto Transit Inc. v. Brady, 430 U.S. 274 (1977) 

 The U.S. Supreme Court established a four prong test for determining whether a tax 
will pass Commerce Clause muster.   

 The tax must:  

(i) be applied to an activity with a substantial nexus with the taxing State;  

(ii) be fairly apportioned;  

(iii) not discriminate against interstate commerce; and  

(iv) be fairly related to the services provided by the state. 
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Substantial Nexus Prong  

Quill Corp. v. North Dakota, 504 U.S. 298 (1992) 

NEXUS OVERVIEW 

State argued that direct marketer’s “economic presence” in the state met both Due 
Process and Commerce Clause nexus concerns, and that based on commercial and 
technological innovations, the “bright-line” physical presence nexus test of Bellas 
Hess (1967) was obsolete.  

Court reaffirmed physical presence nexus standard, but distinguished the Due 
Process and Commerce Clause nexus standards for the first time: 

 Due Process Clause: Court overruled Bellas Hess to say that a taxpayer’s 
“purposeful availment” of the market place – i.e., its economic presence – 
satisfied Due Process.   

 Commerce Clause: Still requires “substantial nexus,” which equals physical 
presence that is not de minimis. 
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Income Tax 

NEXUS OVERVIEW 

The state tax nexus standards for income and transaction taxes differ.  

For income tax purposes, state statutes and state courts generally provide or have 
held that only an economic presence is required to create an income tax filing 
requirement in the state.  This standard has been applied more aggressively to: 

 Trademarks and intangibles 

 Financial institutions   

Federal law provides some protection from the imposition of income taxes by states 
to sellers of tangible personal property through PL 86-272. 
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Transaction Tax 

NEXUS OVERVIEW 

For sales, use, and other transactional taxes purposes, more of a 
connection with the state is required.    

In order for a state to impose a collection obligation on an out-of-
state seller, the U.S. Supreme Court has held that a physical 
presence in the state is required. Quill Corp. v. North Dakota, 504 
U.S. 298 (1992). 

The physical presence must be more than de minimis.  

13 



SALES TAX NEXUS 

Physical Presence Defined and Redefined 
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Overview 

PHYSICAL PRESENCE DEFINED AND REDEFINED  

What we know from Quill: 

 “Substantial nexus” entails some level of physical presence, i.e., more than a de 
minimis physical presence may result in substantial nexus.  

 

 What constitutes “physical presence”? 

 More than slightest presence:  

Employees working in the state 

Employees performing activities in the state  

Lease or ownership of tangible property 

Lease or ownership of real property 
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Attributional Nexus 

PHYSICAL PRESENCE DEFINED AND REDEFINED  

Traditional Categories 

 Independent Contractors 

 Representatives 

Expanded Categories 

 Agency Nexus 

 Affiliate Nexus 

 Intangible Nexus 

 Click-Through Nexus 

 Economic Nexus  
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SALES TAX NEXUS 

 Physical Presence Under Fire, States Adopt Economic Nexus 

18 



Alabama Regulation 810-6-2-.90.03, effective 1/1/2016 (challenged): 

Retail sales of TPP sold into AL exceed $250,000 (in previous calendar year); and 

Remote seller conducts one of more of the activities described in Alabama § 40-
23-68.Alabama Rule 810-6-2-.90.03. 

 Occupying, using  a facility directly or indirectly (though sub or agent) 

 Employing/engaging sales rep, agent, solicitor, installer 

 Engaging in substantial  & recurring solicitation of orders for TPP if retailer 
benefits from banking, financing, debt collection, telecommunication or 
marketing activities in AL or from authorized installation, servicing or repair 
facilities located in AL 

Indiana, HB 1129, enacted April 28, 2017, effective 7/1/2017: 

Gross revenue from sales of TPP, products transferred electronically, or services 
into IN exceed $100,000 (in previous or current calendar year); or 

In 200 or more separate transactions. 
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PHYSICAL PRESENCE UNDER FIRE:   STATES ADOPT ECONOMIC NEXUS FOR SALES 
TAX VIA LEGISLATION OR REGULATION 



PHYSICAL PRESENCE UNDER FIRE:   STATES ADOPT ECONOMIC NEXUS FOR SALES 
TAX VIA LEGISLATION OR REGULATION 

Maine, LD 1405,  effective 10/1/2017: 

Gross revenue from sales of TPP and other taxable items exceed $100,000 (in 
previous or current calendar year); or 

In 200 or more separate transactions. 

Passed via legislative override of Gov. LePage’s veto. 

Enforcement against remote sellers  enjoined while legal action is pending . 

Prospective enforcement from date injunction is lifted. 

North Dakota, SB 2298, enacted April 10, 2017 (contingent effective date): 

Gross revenue from sales of TPP and other taxable items exceed $100,000 (in 
previous or current calendar year); or 

In 200 or more separate transactions. 

Effective date contingent on SCOTUS overturning Quill or confirming state may constitutionally 
impose sales/use tax on remote seller  meeting economic nexus standard. 
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PHYSICAL PRESENCE UNDER FIRE:   STATES ADOPT ECONOMIC NEXUS FOR SALES 
TAX VIA LEGISLATION OR REGULATION 

Tennessee Rule 1320-06-01-.129 (Rule 129), effective date 7/1/2017 (stalled): 

Engages in regular or systematic solicitation of Tennessee consumers through any 
means; and 

Sales to TN consumers during the previous 12 month period exceeded $500,000. 

South Dakota, SB 106, enacted March 22, 2016, effective date 5/1/2016 (challenged): 

Gross revenue from sales of TPP, products transferred electronically, or services into SD 
exceed $100,000 (in previous or current calendar year); or 

 In 200 or more separate transactions. 

Vermont, HB 873, enacted May 25, 2016 (contingent effective date): 

Engages in regular or systematic solicitation in VT; and  

Sales into VT of $100,00 or more (in previous or current calendar year); or 

In 200 or more separate transactions. 

Effective later of 7/1/2017 or first day of first quarter after physical presence requirement of 
Quill is abrogated. 
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PHYSICAL PRESENCE UNDER FIRE:   STATES ADOPT ECONOMIC NEXUS FOR SALES 
TAX VIA LEGISLATION OR REGULATION 
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Wyoming, H.B. 119, enacted March 6, 2017, effective date 7/1/2017: 

Gross revenue from sales of TPP, admissions or services into WY exceed $100,000 
(in previous or current calendar year); or 

 200 or more separate transactions. 

 

Massachusetts, Proposed Reg. 830 CMR 64H.1.7, effective 10/1/2017: 

Massachusetts sales exceed $500,000; and 

100 or more separate transactions. 

Effective 10/1/2017 if out-of-state vendor met above thresholds in the one year 
period from 10/1/2016 – 9/30/17.  

Beginning  with 2018, applies if vendor met the $500,000 sales/100 transaction 
threshold in preceding calendar year. 

Economic nexus rule first announced on April 3, 2017 via DOR Directive 17-1.   

 



PHYSICAL PRESENCE UNDER FIRE:   STATES ADOPT ECONOMIC NEXUS FOR SALES 
TAX VIA LEGISLATION OR REGULATION 
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 Massachusetts, Proposed Reg. 830 CMR 64H.1.7 (continued): 

 DOR Directive 17-1 significant for many reasons: 

Issued with no advance  notice : no preliminary Working Draft Directive issued, no 
opportunity for taxpayers or practitioners to offer comments or voice concerns.  

Clearly targeted “Internet vendors.”  

Identified activities of internet vendors that would create substantial “physical 
presence,” e.g., mobile apps, cookies, CDNs, enhance services provided by 
marketplace and delivery service providers.  One of first states to focus on “cookie 
nexus.” 

 DD 17-1 challenged (American Catalog Mailers Association and NetChoice v. Heffernan) 

 Revoked on June 28th via DOR Directive 17-2,  which noted that DD-17 was revoked in 
anticipation of issuing regulations as required under M.G.L. c. 30A. 

 Regulation drafted in response to legal challenge  of DD 17-1. Based on legal rationale 
articulated in DD 17-1.  Public hearing on Aug 24th.  

 Regulation notes that rule applies to both Internet and non-Internet vendors. 

 



PHYSICAL PRESENCE UNDER FIRE:   STATES ADOPT ECONOMIC NEXUS FOR SALES 
TAX VIA LEGISLATION OR REGULATION 
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NEW: Rhode Island, H.B. 5175, enacted Aug. 3, 2017, effective 1/1/2018. 
“Non-collecting retailer “with RI sales of $100,000 or more (in preceding 

calendar year); or 
 200 or more separate transactions. 

 Non-collecting retailer  includes  “remote sellers” , “marketplace providers”, “referrers”. 

 Also includes a seller with no physical presence in Rhode Island that has its software or 
“cookies” downloaded onto the computers or devices of Rhode Island customers.  

 H.B. 5175 is EXPANSIVE legislation that includes economic nexus, affiliate nexus (related party), 
“marketplace provider” nexus and  notification and reporting provisions. 

Collection and remittance duties on marketplace providers that facilitate a retailer’s sales in 
RI.  By Jan 15, 2018 , marketplace must provide RI Div of Taxation list of retailers for whom 
facilitator provided services. 

Notification & reporting provision:  (1) Within 48 hours after purchase, must notify purchaser 
via email that  RI sales /use tax due on their purchase,  (2) By Jan 31st of each year, send 
notification to purchasers making $100 or more in purchases. 
 



PHYSICAL PRESENCE UNDER FIRE:   NUMEROUS STATES HAVE PROPOSED 
ECONOMIC NEXUS BILLS IN 2017 – WILL THIS TREND CONTINUE? 
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State Bill # Type of Legislation State Bill # Type of Legislation 

Arkansas S.B. 140 Economic Nexus ($100,000) Nebraska L.B. 564 
Economic Nexus ($25,000); 
Reporting/Notification 

Georgia H.B. 61, H.B. 62 Economic Nexus ($250,000) New Mexico 
H.B 202, S. B. 

123 
Economic Nexus ($100,000) 

Hawaii 
S.B. 620, S.B. 622, H.B. 

345 
Economic Nexus ($100,000) New Mexico S.B. 264 Economic Nexus/Marketplace 

Indiana H.B. 1129 Economic Nexus ($100,000) North Carolina S.B. 81 Economic Nexus ($100,000) 

Kansas H.B. 2400 Economic Nexus ($100,000) North Dakota S.B. 2298 Economic Nexus ($100,000) 

Maryland H.B. 1213 Economic Nexus ($10,000) Utah S.B. 110 Economic Nexus ($100,000) 

Maryland S.B. 855 Economic Nexus ($10,000) Washington 
H.B. 1549, S.B. 

5112 
Economic Nexus ($267,000) 

Massachusetts H. 1558 Economic Nexus ($100,000) Washington S.B. 5112 Economic Nexus ($267,000) 

Mississippi Proposed Rule Economic Nexus ($250,000) Wyoming H.B. 19 Economic Nexus ($100,000) 

Mississippi H.B. 480 Economic Nexus ($250,000) Passed in 2017:  IN (H.B. 1129), ND (S.B. 2998), WY (H.B. 19)  



PHYSICAL PRESENCE UNDER FIRE: 
STATES SHIFT NEXUS FOCUS TO MARKETPLACE FACILITATORS 
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 States’ shift focus to imposing sales / use tax collection and remittance duties to marketplace 
provider, facilitators (e.g., Amazon, eBay) 

 Minnesota, H.F. 1, enacted May 30, 2017: 

Imposes collection and remittance duties on marketplace providers for all sales facilitated 
for a retailer (and is subject to audit for those sales). 

Effective earlier of  7/1/2019 or date SCOTUS modifies physical presence requirement of 
Quill to permit retailers with no in-state physical presence to collect/remit tax.  

 Rhode Island, HB 5175 - As noted in prior slide – marketplace providers included in definition 
of “non-collecting” seller. 

 New York FY 2013 Executive Budget - marketplace provider provision did not pass.  

 Arizona Transaction Privilege Tax Ruling 16-3 (Sept 20, 2016): 

Online marketplace with nexus to AZ is  responsible for collecting and remitting the retail 
TPT on any Arizona sales (whether its own or on behalf of its third party merchants). 

 



PHYSICAL PRESENCE UNDER FIRE:    
STATES RENEW THEIR FOCUS ON NOTIFICATION & REPORTING LAWS 
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Vermont, H.B. 873,  enacted 2016 , effective 7/1/2017: 

Non-collecting  vendor must notify Vermont purchaser that sales or use tax due, Penalty of $5 
per instance of non-compliance. 

Non-collecting vendor must send notification to VT purchasers who made $500 or more in 
purchases in preceding tax year. Penalty is $10 per instance of non-compliance. 

Effective earlier of 7/1/2017 or first day of first quarter after sales and use tax reporting 
requirements challenged in DMA v. Brohl are implemented in Colorado. 

Louisiana, H.B. 1121, effective 7/1/2017: 

Remote retailer required to provide notice at time of purchase notifying LA purchaser no 
exemption based on purchase over the internet, via catalog and tax due to LA. 

By Jan 31st of each year,  remote retailer must send annual notice to LA purchasers. 

By March 1st, remote retailer must file annual statement with VT Dept. of Revenue. 

Remote retailer defined as out-of-state vendor not subject to VT sales tax making cumulative 
sales to LA purchasers of $50,000 or more. 

Rhode Island, H. B 5175, notification and reporting provision part of comprehensive sales tax 
legislation enacted (prior slide). 
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FEDERAL REMOTE SELLER LEGISLATION 
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CONGRESS ONCE AGAIN INTRODUCES FEDERAL REMOTE SELLER LEGISLATION 

PHYSICAL PRESENCE UNDER FIRE: 

Federal Remote Seller Proposals Introduced on April 27, 2017: 

 Marketplace Fairness Act of 2017, S. 976 

 Remote Transactions Parity Act of 2017, H.R. 2193 

 Identical to proposals introduced in 2015 

Federal Proposal Codifying Physical Presence Standard: 

 No Regulation Without Representation, H.R. 2887 

 House Judiciary Committee Hearing on July 25, 2017 

Other Federal Proposal We May See Introduced:  

Online Sales Simplification Act (“OSSA”)  

 Released as discussion draft on August 25, 2016, by Rep Goodlatte (VA); never 
formally introduced.  
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WILL CONGRESS FINALLY PREVAIL OR IS IT TIME FOR SCOTUS TO ACT? 

 

PHYSICAL PRESENCE UNDER FIRE: 

Efforts to pass a federal remote seller legislation have failed repeatedly.   

 Federal Remote Seller proposals have been introduced almost since Quill decision.  

 Marketplace Fairness Act has been introduced no less than four times (2011, 2012, 
2015, 2017) 

 Remote Transactions Parity Act  introduced  in 2015, again in 2017 

 The 2017 versions of these two proposals virtually unchanged from prior versions. 

 

Is it Time for Action? And Who Will Act First ς Congress? SCOTUS? 

 Has been 25 years since Quill Corp. v. North Dakota, 504 U.S. 298 (1992), which 
affirmed National Bellas Hess, Inc. v Illinois Dept of Rev., 386 U.S. 753 (1967) – a 
case decided 25 years prior to Quill.  
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LEGAL CHALLENGES TO CONTROVERSIAL SALES TAX RULES 
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Direct Marketing Association v. Brohl, 135 S. Ct. 1124 (2015)  

LEGAL CHALLENGES 

Direct Marketing Association (DMA) asked for an injunction to prevent enforcement of 
Colorado’s notice and reporting obligations for out-of-state retailers. 

In 2012, the federal district court in Colorado declared the law unconstitutional and issued a 
permanent injunction. 

In 2013, the 10th Circuit Court of Appeals reversed the injunction and held that the Tax 
Injunction Act (TIA) bars federal jurisdiction.  

In 2015, the US Supreme Court held that the notice and reporting requirements do not violate 
TIA. 

In 2016, the 10th Circuit Court of Appeals held that the notice and reporting requirements did 
not violate the Commerce Clause.     

On December 12, 2016, the U.S. Supreme Court denied review. 

On February 22, 2017 the parties settled the matter, allowing the state to enforce the reporting 
requirements beginning July 1, 2017.  
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Justice Kennedy’s Concurrence 
 

LEGAL CHALLENGES 

In DMA, Justice Anthony Kennedy went out of his way to invite reconsideration of Quill. 

 “Given these changes in technology and consumer sophistication, it is unwise to delay any 
longer a reconsideration of the Court’s holding in Quill.  A case questionable even when 
decided, Quill now harms States to a degree far greater than could have been anticipated 
earlier….It should be left in place only if a powerful showing can be made that its rationale is 
still correct.” 

In response, states have taken legislative efforts to force remote vendors to collect sales tax. 
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Legal Challenges – Sales Tax  
 

PHYSICAL PRESENCE UNDER FIRE 

Tennessee’s Regulatory Challenge 

 Am. Catalog Mailers Ass’n v. Gerlach, No. 7-0307-IV (Tenn. Ch. Ct) 

 Rule challenged on grounds that the Department of Revenue did not follow proper 
administrative procedures in promulgating the rule. 

 Tennessee Department of Revenue not pursuing taxpayers while law is being challenged.  

 It is pursuing discovery, though! 

Wyoming’s Statutory Challenge 

 American Catalog Mailers Association and NetChoice v. Noble, No. 188-137 (Laramie Cty., 1st 
Jud. Dist.) – challenging law as unconstitutional 

 Wyoming v. Newegg Inc., et al., Civil Action No. 34238 (Laramie Cty., 2ndJud. Dist.) – seeking 
declaratory judgment to enforce the statute against out-of-state retailers 
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Legal Challenges – Sales Tax 
 

PHYSICAL PRESENCE UNDER FIRE 

South Dakota’s Statutory Challenge 

 South Dakota v. Wayfair, Inc., et al., No. 32CIV16-00092 (6th Judicial Cir., S.D. 2017) 

 Online retailers removed the case to federal district but case remanded back to state trial 
court. 

 State trial court found the remote sales tax law to be unconstitutional under Quill. 

 Positioned for an expedited appeals process. 

 Am. Catalog Mailers Ass’n v. Gerlach, No. 32CIV16-___ (6th Judicial Cir., S.D.) (suit filed 
challenging validity of S.B. 106) 

Alabama’s Regulatory Challenge 

 Newegg Inc. v. Ala. Dep’t of Revenue, No. S 16-613 (Ala. Tax Tribunal) 

 Challenge to the rule as unconstitutional under Quill 

 Alabama Department of Revenue arguing Quill physical presence rule “no longer workable in 
today’s national economy” 
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Legal Challenges – Sales Tax 

PHYSICAL PRESENCE UNDER FIRE 

Massachusetts’ Challenge to Department Directive 

 American Catalog Mailers Association and NetChoice v. Michael J. Heffernan, Mass. Superior 
Court, Civil Action No. 1784CV01772 

 Department withdrew  DD 17-1 after ACMA and NetChoice moved for preliminary injunction 
and in anticipation of a proposed regulation 

 Proposed regulation likely subject to challenge on similar grounds 
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INCOME TAX NEXUS  

Economic Nexus 
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Overview  

ECONOMIC NEXUS  

Economic nexus is an extension of what constitutes “substantial nexus” under the [Dormant] 
Commerce Clause. 

 Most states assert that Quill does not apply to income taxes. 

 Taxpayer has substantial nexus with a state by virtue of the intentional exploitation of the state’s 
market without a physical presence in the state. 

 Licensing intangible property for use in a state may be sufficient. 

 Lending activities in the state may be sufficient. 
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DŜƻŦŦǊŜȅΣ LƴŎΦ ǾΦ {ƻǳǘƘ /ŀǊƻƭƛƴŀ ¢ŀȄ /ƻƳƳΩƴ, 437 S.E.2d 13 (S.C. 1993) 

ECONOMIC NEXUS 

Held, company that licensed trademarks and trade names (i.e., a holding company) to a 
corporate affiliate with retail stores in South Carolina had income tax nexus in the state. 

Holding company purposefully directed activity into the state; received income based on in-
state sales by the licensee of the marks. 

Presence of intangible property (accounts receivable) and franchisee created Due Process 
minimum contacts; income from South Carolina customers provides rational relationship to 
values connected with the state. 

Quill’s physical presence requirement under Commerce Clause only applies to sales/use tax. 
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Capital One Auto Fin. Inc. v. hǊΦ 5ŜǇΩǘ. of Revenue, No. TC 5197, 2016 WL 7429522 
(Or. Tax Ct. 2016) 

 

OREGON – NO PHYSICAL PRESENCE NEEDED 

The Oregon Tax Court held that physical presence in Oregon is not required to be subject to the 
state's corporate income tax or corporate excise tax. 

The court found that two banking subsidiaries have substantial nexus in the state based on their 
extensive economic activities - lending money to and charging fees from Oregon customers 
through the banking subsidiaries’ credit cards, consumer loans, and deposit products.   
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Bright-Line/Factor Presence Nexus  

ECONOMIC NEXUS 

Version of economic nexus 

Doing business is satisfied for corporate income tax purposes if any of the following exist:   

 Sales sourced to the state exceed the lesser of $500,000 or 25% of the taxpayer’s total sales.  

 Real property and tangible personal property in the state exceed the lesser of $50,000 or 25% 
of the taxpayer’s total real and tangible personal property. 

 The amount paid in the state by the taxpayer for compensation exceeds the lesser of $50,000 or 
25% of the total compensation paid by the taxpayer.  

Broadly applicable. 
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Crutchfield, Inc., v. Testa, Nos. 15-0386, 15-0483, 15-0794, 2016 WL 6775765 (Ohio 

2016) 

 

OHIO - FACTOR PRESENCE NEXUS  

Ohio adopted factor nexus provision for CAT purposes. 

The Department claimed the CAT is not governed by Quill because it is not a sales and 
use tax. 

The Department also argued that the physical presence was met because of 
“cookies” placed on in-state customers’ computers. 

On November 17, 2016, the Ohio Supreme Court upheld the factor nexus provision 
because the Quill physical presence nexus standard does not extend to business-
privilege taxes such as the CAT. The court distinguished physical presence as a 
condition sufficient to impose a business-privilege tax, but not a necessary one. 

On April 14, 2017, the parties settled the matter.  

 

44 



Flow Through Nexus 

ECONOMIC NEXUS 

With increased frequency, states resort to “flowing through” the in-state activities of a related 
party to justify their attempts to tax out-of-state entities. 

Generally, depends on: 

 Type of entity (e.g., general partnership vs. limited partnership) 

 Type of ownership interest held (e.g., general partner vs. limited partner) 

 Nature and degree of control over entity by owner 

 Relationship between the entity and the owner of the interest or other entities affiliated with 
the owner 
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aȅǊƛŀ IƻƭŘƛƴƎǎ LƴŎΦ ǾΦ Lƻǿŀ 5ŜǇΩǘ ƻŦ wŜǾŜƴǳŜ, No. 15-0296, 2017 WL 1103175 (Iowa 2017) 

IOWA – NEXUS CREATING ACTIVITIES  

On March 24, 2017, the Iowa Supreme Court found that a group's parent company could not be 
joined in the filing of a consolidated Iowa income tax return because it lacked nexus with 
Iowa. 

In addressing the creation of nexus, the court determined that: 

 The parent company’s management and administration activities performed on behalf of the 
subsidiaries doing business in Iowa do not create nexus; and 

 Ownership of subsidiary stock and money from reimbursements fell within the ownership and 
control safe harbor. 
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INCOME TAX NEXUS 

Federal Constraints 
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P.L. 86-272 – Nuts and Bolts  

FEDERAL CONSTRAINTS 

A non-resident corporation is protected by P.L. 86-272 from the imposition of a net 
income tax if its only in-state activity is: 

“Solicitation of orders” for the sale of tangible personal property 

• Approved outside the state, and 

• Shipped or delivered from a point outside the state. 

MTC Statement of Practices under P.L. 86-272 includes a listing of: 
• 13protected activities 
• 20 unprotected activities 
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Does P.L. 86-272 Apply to New Business Models? 

FEDERAL CONSTRAINTS 

Digital products 

Sellers of software 

 Electronically delivered software 

 Application service providers 

 Software as a Service business models 

Online service providers 

 Services provided outside the state? 

Licensing/Royalties  
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OTHER NEXUS CONTROVERSIES 



!ǾƴŜǘΣ LƴŎΦ ǾΦ ²ŀǎƘΦ 5ŜǇΩǘ ƻŦ wŜǾŜƴǳŜ, 187 Wash.2d 44 (Wash. 2016) 

WASHINGTON – NO TRANSACTIONAL NEXUS NEEDED 

The Washington Supreme Court held that drop shipments and sales from out-of-state are 
subject to the Washington business and occupation (B&O) tax even when an in-state office 
was not involved in placing or completing the sales.   

The taxpayer sold products through its Arizona headquarters and its regional sales offices, 
including one in Washington, but excluded its national and drop-shipped sales from its B&O 
tax liabilities. 

The dormant Commerce Clause was satisfied because the Washington employees’ activities 
(i.e., providing Washington market intelligence, meeting with sales teams and suppliers, 
and working with customers for product improvement) were associated with establishing 
and maintaining a Washington market for the sale of its products. 
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Petition of Staples Inc. and Staples the Office Superstore, LLC, and the Decision of the 
Md. Tax Court, No. C-02-CV-15-002009 (Md. Cir. Ct. 2016) 

MARYLAND – ENTERPRISE DEPENDENCY = NEXUS 

Affirmed that enterprise dependency with in-state affiliates created nexus 
for out-of-state entities.  

Affirmed the Comptroller’s application of an alternative apportionment 
formula because the out-of-state entities failed to carry their burden of 
proving that the Comptroller’s non-statutory formula “produced a tax 
liability out of all appropriate proportion to the business transacted in 
Maryland or led to a ‘grossly distorted result.’” 

 Comptroller used an alternative apportionment method identical to used in Gore. 
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RECAP AND PLANNING TIPS 

• On sales tax side, physical presence most definitely under fire as evidenced by influx of states 
adopting economic nexus for sales tax either through enacted legislation or regulation. 

• States proposing and enacting comprehensive sales tax proposals that include various 
provisions, e.g., click-through, affiliate nexus, economic nexus, notification & reporting. 

• Newest trend – transferring collecting and remittance duties to marketplace providers. 

• Unlikely that federal remote seller proposal will pass anytime, existing proposals largely 
unchanged from prior year proposals. Is it time for SCOTUS to act?  

• On income tax side, factor-presence nexus thresholds are surviving legal challenges; would 
expect to see more states adopt such provisions. 

• More and more, courts are limiting Quill to sales and use tax. 

• Perennial push for bright-line physical presence test for income tax purposes at the federal 
level continues but never materializes.  Is it time for SCOTUS to act? 
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