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Tips for Optimal Quality

FOR LIVE EVENT ONLY

Sound Quality
If you are listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.
If the sound quality is not satisfactory, you may listen via the phone: dial
1-866-570-7602 and enter your PIN when prompted. Otherwise, please
send us a chat or e-mail sound@straffordpub.com immediately so we can
address the problem.
If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the F11 key on your keyboard. To exit full screen,
press the F11 key again.

Continuing Education Credits
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In order for us to process your continuing education credit, you must confirm your
participation in this webinar by completing and submitting the Attendance
Affirmation/Evaluation after the webinar.
A link to the Attendance Affirmation/Evaluation will be in the thank you email
that you will receive immediately following the program.
For additional information about continuing education, call us at 1-800-926-7926
ext. 35.

Program Materials
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If you have not printed the conference materials for this program, please
complete the following steps:
•

Click on the ^ symbol next to “Conference Materials” in the middle of the lefthand column on your screen.

•

Click on the tab labeled “Handouts” that appears, and there you will see a
PDF of the slides for today's program.

•

Double click on the PDF and a separate page will open.

•

Print the slides by clicking on the printer icon.
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What is Native Advertising?
• Native advertising is content that has been paid for and, in some
cases, developed by, an advertiser that appears to be editorial in
nature or is otherwise not readily identifiable as advertising.
• Intent is generally to make the paid advertising feel less intrusive
and thus increase the likelihood consumers will engage
• Content will often times be useful and informative or entertaining,
but the ultimate purpose is to promote (directly or indirectly) a
product, a service or a brand
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Print “Advertorials”
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The Golden Rule
• “Regardless of context, consumers should be able to tell
what’s an advertising pitch, whether it’s an advertorial, an
infomercial, word-of-mouth marketing or native
advertising.”
• Mary Engle, director of advertising practices for the FTC

FTC Guidance on Native Advertising
• Advisory Opinion to Publishers
• 1968

• Guidance on Sponsored Search Results
• 2002 and 2013

• Guides Concerning Testimonials and Endorsements
• 1980 and 2009

• Inquiry re TV Product Placement
• 2005

• Enforcement Policy Statement on Deceptively Formatted
Advertisements
• December 2015
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1968 Advisory Opinion
• Guidelines to newspapers suggesting that any advertisement in
the news or feature article format be prominently accompanied
by the word “ADVERTISEMENT”
• A sponsored news column that “uses the format and has the
general appearance of a news feature and/or article for public
information which purports to give an independent, impartial and
unbiased view… [must] clearly and conspicuously disclose that
it is an advertisement.”

• Heavily relied upon by NAD

Guidance on Sponsored Search Results
• 2002 – FTC provided guidance to search engines on
distinguishing advertising from natural results, in order to prevent
deception
• June 2013 – FTC updated guidance due to decline in compliance
• Failing to clearly and prominently distinguish paid search results from natural
search results could be a deceptive practice
• Including search result based on payment is advertising
• Consumers expect search results are based on relevance to a search, and not based
on payment from a third party
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Guidance on Sponsored Search Results
• Updated guidance emphasizes the need for visual cues, labels, or
other techniques to effectively distinguish advertisements from
organic search results, in order to avoid misleading consumers
• Shading: (1) prominent shading that has a clear outline; (2) a prominent border
that distinctly sets off advertising from the natural search results; or (3) both
prominent shading and a border.

• Text label: (1) uses explicit language conveys that search result is advertising;
(2) is large and visible enough for consumers to notice it; and (3) is located
near the search result
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Sponsored Search Results
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FTC Activity on Product Placement
• 2005 – FTC rejects calls for regulation of product placement
• FTC stated:
• Ads should be identified because “consumers may give more
credence to objective representations about a product … by an
independent third party than … the advertiser.”

• “The rationale for disclosing that an advertiser paid for a product
placement (i.e., that consumers will give more credence to objective
claims about a product’s attributes when made by a party independent
from the advertiser), is absent.”
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Guides Concerning Endorsements and
Testimonials
• Updated in 2009 - The Guides require disclosure of any material
connection whenever an endorsement is made by a “third party”

• While not directly applicable to native advertising, the concern and
principal is similar:
• Statements (content) is presumed to be objective and unbiased unless
disclosure of a material connection is made

• However, note that the FTC Guides only apply when an
“endorsement” is made
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Enforcement Policy Statement on
Deceptively Formatted Advertisements
• “The FTC’s policy applies time-tested truth-in-advertising
principles to modern media,” said Jessica Rich, Director of the
Bureau of Consumer Protection. “People browsing the Web,
using social media, or watching videos have a right to know if
they’re seeing editorial content or an ad.”
• If the source of advertising content is clear, consumers can
make informed decisions about whether to interact with the
advertising and the weight to give the information conveyed in
the ad.

Enforcement Policy Statement on
Deceptively Formatted Advertisements
• Any qualifying information necessary to prevent deception must
be disclosed prominently and unambiguously to overcome any
misleading impression created.
• Regardless of an ad's format or medium of dissemination, …
deception occurs when an advertisement misleads reasonable
consumers as to its true nature or source.
• An ad’s format is deceptive if it materially misleads consumers
about the ad’s commercial nature, including through any implied
or express representation that it comes from a party other than
the sponsoring advertiser.

Enforcement Policy Statement on
Deceptively Formatted Advertisements
• The Policy Statement sets forth the following factors to
determine whether a native advertisement is deceptive:
1. An advertiser’s format can mislead consumers as to its nature
or source.
• The Commission considers the “net impression” the advertisement conveys
to reasonable consumers, not statements in isolation.

• To be reasonable, an interpretation or response of consumers to a particular
ad need not be the only one nor be shared by the majority (target audience)

• Qualifying information contained in the ad
• A disclosure must be made in “simple, unequivocal” language, so that
consumers can understand what it means. (conspicuousness depends on
method of delivery & placement w/in ad)

Enforcement Policy Statement on
Deceptively Formatted Advertisements
2. Misleading claims about the nature or source of advertising are
likely material
• Commission also considers certain misleading formats to be presumptively
material
• Depending on the facts, false claims that ad and promo materials reflect the
independent, impartial views, opinions, or experiences of ordinary
consumers/experts are presumed material

• Commission views as material any misrepresentation that advertising content is a
news or feature article, independent product, review, investigative report, or
scientific research

• Commercial communications that mislead consumers that they are from the
government, a legitimate business, or a marketing surveyor are also presumed to
be material.

Enforcement Policy Statement on
Deceptively Formatted Advertisements
3 formats that the agency believes may mislead consumers as to
their commercial nature:
1. Advertisements appearing in a news format or that otherwise
misrepresent their source or nature,
2. Misleading door openers and
3. Endorsements that do not disclose the sponsoring advertiser.

Online Sponsored Content
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Brand Created Online Content
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In-Feed Ads
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Sponsored Posts
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Promoted Tweets
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Native Advertising: A Guide for
Businesses
• First Part: Summarizes the consumer protection principles that
serve as the foundation for the Enforcement Policy Statement
• Second Part: Includes examples to explain how effective
disclosure can help prevent deception.
• Third Part: Features staff guidance on how to make clear and
conspicuous disclosures within the format of native advertising.

FTC Complaint Against Lord & Taylor
• L&T had Nylon (an online
fashion magazine) run an article
about Design Lab featuring a
paisley dress
• L&T reviewed, approved, and
paid for the article, but didn’t
require a disclosure

Lord & Taylor Complaint

Lord & Taylor Complaint
• L&T gave 50 influencers the dress and paid them between
$1,000-$4,000 to post photos of themselves

Lord & Taylor Complaint
• The influencers were asked to:
• 1) use the @lordandtaylor Instagram
user designation and the campaign
hashtag #DesignLab in the photo
caption; and

• 2) tag the photo @lordandtaylor
• L&T reviewed and approved each
post; also edited what some of the
Influencers planned to say.

Lord & Taylor Complaint
• The FTC complaint charges Lord & Taylor with:
1. Falsely representing that the Instagram posts reflected the
independent statements of impartial fashion influencers, when they
really were part of an ad campaign;

2. Failing to disclose that the influencers were the company’s paid
endorsers – a connection that would have been material to
consumers; and
3. Falsely representing that the Nylon article and Instagram post
reflected Nylon’s independent opinion about the Design Lab line,
when they were really paid ads.

Lord & Taylor Complaint
• Under the terms of the proposed settlement:
• Lord & Taylor can’t falsely claim – expressly or by implication – that
an endorser is an independent user or ordinary consumer.

• If there is a material connection between the company and an
endorser, Lord & Taylor must clearly disclose it “in close proximity” to
the claim.

• Lord & Taylor can’t suggest or imply that a paid ad is a statement or
opinion from an independent or objective publisher or source.

Takeaways From Lord & Taylor
1. If you use native advertising, consider the context.
2. If there is a material connection between your company and
an endorser, disclose it.
3. Disclosures of material connection must be clear and
conspicuous.
4. Train third parties and monitor what they’re doing on your
behalf.

Takeaways From Lord & Taylor
1. If you use native advertising, consider the context.
As the FTC explained in Native Advertising: A Guide for
Businesses, “The watchword is transparency. An advertisement
or promotional message shouldn’t suggest or imply to consumers
that it’s anything other than an ad.” Review your native ads from
the perspective of consumers who don’t have your industry
expertise about new forms of promotion.

Takeaways From Lord & Taylor
2. If there is a material connection between your company
and an endorser, disclose it.
What’s a material connection? According to the FTC’s
Endorsement Guides, it’s a connection between the endorser and
the seller that might materially affect the weight or credibility a
consumer gives the endorsement. Read The FTC’s Endorsement
Guides: What People Are Asking for nuts-and-bolts compliance
advice and apply those principles if you enlist influencers,
bloggers, or others in your marketing efforts.

Takeaways From Lord & Taylor
3. Disclosures of material connection must be clear and
conspicuous.
What about explaining a material connection in a footnote, behind
an obscure hyperlink, or in a general ABOUT ME or
INFORMATION page? No, no, and no. As with any disclosure of
material information, businesses should put the disclosure in a
location where consumers will see it and read it, i.e., “in close
proximity” to the claim.

Takeaways From Lord & Taylor
4. Train third parties you engage and monitor what they’re
doing on your behalf.
If your company uses social media campaigns like this, make your
expectations clear at the outset with influencers and follow through with
an effective compliance program. There’s no one-size-fits-all approach,
but The FTC’s Endorsement Guides: What People Are Asking lists
elements every program should include:
• Instruct them about their responsibilities for disclosing their connection to you;
• Periodically search to make sure they’re following your instructions; and
• Follow up if you spot questionable practices.

Discussion
• Who should determine how native advertising is identified as
paid content, the advertiser who is placing the content or the
media company?

• Why didn’t the FTC go after Nylon?

Discussion
• Is all content marketing
“advertising”?
• Is there a material connection
between the source of the material
and an attempt to influence a
purchasing decision?

• Are we selling a product or a
service?

• Is it misleading to the consumer?

• Probably ok without a
disclosure under Example 2 of
the FTC’s 2015 guidelines

Discussion

Discussion
• What language should advertisers be requiring in their
agreements with media companies and influencer networks?
• Insertion Orders:
• Custom Materials shall mean any custom content or materials, which may
include, but will not be limited, to native advertising content, blogs, or other
quasi-editorial or custom creative content that may be developed or created
by Media Company or by employees, agents, editors, bloggers, independent
contractors or other third parties acting on behalf of or engaged by Media
Company (collectively “Authors”), specifically for Advertiser. Media
Company shall be responsible for ensuring that Custom Materials are
compliant with all applicable laws, rules and regulations, including but not
limited to FTC endorsement rules, and that each Author includes any and all
required disclosures of endorsement, sponsorship, financial benefit, and/or
other disclosures, as appropriate.

Discussion
• Influencer Agreements:
• Contractor further represents and warrants that Contractor and its personnel
shall ensure that any and all aspects of the Promotion (as defined herein)
which include social media and/or websites shall comply with all applicable
federal, state, or local laws, rules or regulations including without limitation,
ensuring that Contractor includes clear and conspicuous disclosures in
accordance with the Federal Trade Commission’s then-current Native
Advertising guidelines, dot.com disclosure guidelines, and endorsement and
testimonial guidelines, and without limiting and consistent with the foregoing,
Brand’s own editorial standards such that consumers are aware that any
applicable aspects of the Promotion are sponsored content.

Brian D. Fergemann
bfergema@winston.com

Miri Frankel Miller
miri.miller@dentsuaegis.com
Madhu Goel Southworth
madhu.southworth@amcnetworks.com

Questions?

