FOR LIVE PROGRAM ONLY

New Cryptocurrency Guidance: Identifying Units,
Hardforks, and Airdrops
TUESDAY, JANUARY 14, 2020, 1:00-2:50 pm Eastern

IMPORTANT INFORMATION FOR THE LIVE PROGRAM
This program is approved for 2 CPE credit hours. To earn credit you must:
• Participate in the program on your own computer connection (no sharing) – if you need to register
additional people, please call customer service at 1-800-926-7926 ext. 1 (or 404-881-1141 ext. 1).
Strafford accepts American Express, Visa, MasterCard, Discover.
• Listen on-line via your computer speakers.
• Respond to five prompts during the program plus a single verification code.
• To earn full credit, you must remain connected for the entire program.

WHO TO CONTACT DURING THE LIVE PROGRAM
For Additional Registrations:
-Call Strafford Customer Service 1-800-926-7926 x1 (or 404-881-1141 x1)
For Assistance During the Live Program:
-On the web, use the chat box at the bottom left of the screen
If you get disconnected during the program, you can simply log in using your original instructions and PIN.

Tips for Optimal Quality

FOR LIVE PROGRAM ONLY

Sound Quality
When listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.
If the sound quality is not satisfactory, please e-mail sound@straffordpub.com
immediately so we can address the problem.
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Notice
ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY
THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY
OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT
MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR
RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN.
You (and your employees, representatives, or agents) may disclose to any and all persons,
without limitation, the tax treatment or tax structure, or both, of any transaction
described in the associated materials we provide to you, including, but not limited to,
any tax opinions, memoranda, or other tax analyses contained in those materials.
The information contained herein is of a general nature and based on authorities that are
subject to change. Applicability of the information to specific situations should be
determined through consultation with your tax adviser.

Steven Toscher
Managing Principal

Michel Stein
Principal

Evan Davis
Principal

New Cryptocurrency Guidance: Identifying
Units, Hardforks, and Airdrops

Tuesday, January 14, 2020
1 pm Eastern | 12 pm Central | 11 am Mountain | 10 am Pacific

STEVEN TOSCHER, ESQ.
Hochman Salkin Toscher Perez P.C.
9150 Wilshire Blvd., Suite 300, Beverly Hills, California 90212
T: 310 281-3200|F: 310 859 1430|toscher@taxlitigator.com
www.taxlitigator.com|www.taxlitigator.me
STEVEN TOSCHER specializes in civil and criminal tax controversy and litigation. He is a Certified Tax
Specialist in Taxation, the State Bar of California Board of Legal Specialization, a Fellow of the American
College of Tax Counsel and has received an “AV” rating from Martindale Hubbell. In addition to his law
practice, Mr. Toscher has served as an Adjunct Professor at the USC Marshall School of Business since
1995, where he teaches tax procedure. He has also served on the faculty of the American Bar Association
Criminal Tax Fraud Program since 1998. He is a former Internal Revenue Agent with the Internal Revenue
Service and a trial attorney with the Tax Division of the United States Department of Justice in
Washington where he received its Outstanding Attorney Award.
Mr. Toscher is past‐Chair of the Taxation Section of the Los Angeles County Bar Association and served as a member of the
Editorial Board for the Los Angeles Lawyer during 1996‐1999. He is a member of the Accounting and Tax Advisory Board of
California State University, Los Angeles, Office of Continuing Education.
Mr. Toscher was the 2018 recipient of the Joanne M. Garvey Award. The award is given annually to recognize lifetime
achievement and outstanding contributions to the field of tax law by a senior member of the California tax bar.
Mr. Toscher is a frequent lecturer to professional groups and author on civil and criminal tax controversy topics. He is
frequent contributor to the Los Angeles Lawyer, The Journal of Tax Practice and Procedure and Tax Management Bureau of
National Affairs. He is a co‐author of “Tax Crimes,” Bureau of National Affairs ‐ Tax Management, Publication 636 2nd.
Mr. Toscher received his Bachelor’s Degree in Accounting from the University of Nevada, Las Vegas (with honors), and
received his Law Degree from the University of San Diego (summa cum laude). Mr. Toscher is a member of the State Bars
of California, Nevada, and Colorado. Mr. Toscher has been a member of the Faculty of the ABA Criminal Fraud Program for
many years.
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MICHEL R. STEIN is a principal at Hochman Salkin Toscher Perez, specializing in
controversies, as well as tax planning for individuals, businesses and corporations.
For almost 20 years, he has represented individuals with sensitive issue civil tax
examinations where substantial penalty issues may arise, and extensively advised
individuals on foreign and domestic voluntary disclosures regarding foreign account
and asset compliance matters.
Mr. Stein is well respected for his expertise and judgment in handling matters arising from the U.S.
Government’s ongoing enforcement efforts regarding undeclared interests in foreign financial accounts and
assets, including various methods of participating in a timely voluntary disclosure to minimize potential
exposure to civil tax penalties and avoiding a criminal tax prosecution referral. He has assisted hundreds of
individuals who have come into compliance with their foreign reporting requirements through the OVDP,
Streamline or otherwise.
Throughout his career, Mr. Stein has represented thousands of individual, business and corporate taxpayers
involved in civil examinations and administrative appeals, tax collection matters as well as with possible
assertions of fraudulent conduct and in defending criminal tax investigations and prosecutions at every
administrative level within the IRS. He has litigated tax cases in the U.S. Tax Court, the U.S. District Court, and
various U.S. Circuit Courts of Appeal. He continues to provide tax advice to taxpayer’s and their advisors
around the world.
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Evan J. Davis is a principal at Hochman Salkin Toscher Perez, P.C.. Before joining the
firm, Evan spent nearly 20 years with the US Department of Justice. He was a civil
trial attorney with the Department of Justice Tax Division, Assistant U.S. Attorney in
the Tax Division of the U.S. Attorney’s Office in Los Angeles) handling civil and
criminal tax cases and, subsequently, a criminal AUSA in the USAO’s Major Frauds
Section handling white‐collar, tax, and other fraud cases through jury trial and
appeal. He served as the Bankruptcy Fraud coordinator, Financial Institution Fraud
Coordinator, and Securities Fraud coordinator, Financial Institution Fraud
Coordinator, and Securities Fraud coordinator for the USAO’s Criminal Division.
The U.S. Attorney General awarded him the Distinguished Service Award for his work on the $16
Billion RMBS settlement with Bank of America.
Mr. Davis represents individuals and closely held entities in criminal tax investigations and
prosecutions, foreign bank reporting, civil tax controversy and litigation, sensitive issue or complex
civil tax examinations and administrative tax appeals, and federal and state white‐collar criminal
investigations including money laundering, Bank Secrecy Act, public corruption, FARA, campaign
finance, and health care fraud.
Mr. Davis is a magna cum laude and Order of the Coif graduate of Cornell Law School and cum laude
graduate of Colgate University.
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Introduction
•

Cryptocurrency is drawing increased attention from government
regulators.

•

Coinbase, Inc. (largest virtual currency exchange) has been ordered
to release information for an estimated 14,000 customers.

•

Huge cryptocurrency market valuations and fluctuations.
―

$300 to $500 Billion Market Cap

•

Some have made huge profits on cryptocurrency.

•

Some are now experiencing large losses.

•

There is now mainstream media attention.

•

Increased acceptance by 100,000’s of retail establishments.

11

Introduction (cont.)
•

At one point, there were 100,000’s of new users each week.

•

In 2014, the IRS set forth rules treating Cryptocurrency as
property, wherein treating it more so like currency may prove
more easy to administer.

•

The explosion of cryptocurrency has created challenging tax
reporting issues with no further guidance from the IRS.

•

Guidance reportedly is in the works, but there are so many
issues with cryptocurrency that we shouldn’t expect the
guidance to address all or even most outstanding issues.
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IRS Commissioner Charles Rettig on
Virtual Currency Letters: Take a Hint
If you received a letter from the IRS reminding you that taxpayers
must pay taxes on virtual currency transactions, you’d better take
action before the IRS does.
That’s the message of IRS Commissioner Charles Rettig, who said July
30, 2019 that he was surprised to find experts parsing what the IRS
was trying to say when the agency announced it would send roughly
10,000 letters reminding taxpayers of their virtual currency tax
obligations.
Practitioners have urged taxpayers to be careful when responding to
the IRS’s virtual currency tax compliance letters to avoid accidentally
incriminating themselves.
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IRS Commissioner Charles Rettig on
Virtual Currency Letters: Take a Hint (cont.)
“If you get a letter, and your name is on the letter, and it’s your home address
or the address that matches your tax return, and it’s from the IRS, and it’s
encouraging you to maybe take a second look at your return . . . one might
assume we had information, “ Rettig said dryly.
“We didn’t send a letter to every seventh address. One might assume we had
information, and we’re encouraging people to get there first,” he said at the
National Association of Enrolled Agents conference in Las Vegas.
For those who still continue to be intentionally noncompliant, “I’m all in on
using our criminal enforcement resources to the fullest extent that we can,” he
said.
“Rettig added that while he was fully supportive of the IRS’s enforcement
efforts, “I’m all about taxpayer service; I’m about fair warning.”
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Types of Cryptocurrency
(aka Virtual Currency)
Virtual Currencies

Exchanges

Bitcoin

Coinbase, Inc.

Bitcoin Cash

Gemini

Ethereum

Bitfinex

Litecoin

Kraken

900+

50+
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Means of Obtaining Cryptocurrency
(aka Virtual Currency)
• Mining/Proof-of-Stake
• Exchanging Virtual Currency (“VC”) for Sovereign (fiat)
currency
• Exchanging VC for property (i.e. Barter)
• Exchanging VC for VC
• Hardfork/Air Drops
• Initial Coin Offerings (ICOs)
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Cryptocurrency
(aka Virtual Currency) Guidance
1.

FinCEN’s Regulations to Persons Administering, Exchanging or Using Virtual
Currencies FIN-2013-G001 (March 18, 2013)

2.

Virtual Economies and Currencies, GAO 13-516 (May 2013)

3.

IRS Notice 2014-21 (2014)

4.

AICPA Comments on Notice 2014-21 dated June 10, 2016

5.

As the Use of Virtual Currencies in Taxation Become More Common,
Additional Actions are Needed, TIGTA Report, Sept 21, 2016

6.

US v. Coinbase, Inc. Case No 17-cv-01431, Order to Enforce IRS Summons
(November 28, 2017)

7.

May 9, 2019 FINCEN notices: Guidance (to MSBs) and Advisory (to banks)

8.

IRS Revenue Ruling 2019-24 and IRS FAQs October 9, 2019
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Tax Reporting Requirements of Virtual Currency
(IRS Notice 2014-21)
•

Notice 2014 -21 describes how existing tax principles apply to
transactions using virtual currency (“VC”)

•

Notice 2014-21 is the only IRS position on Tax Reporting
Requirements to date

•

Sale or exchange or use of VC to pay for goods or service has
tax consequences that may result in a tax liability.

•

Gain or loss on sale of VC is gain or loss from sale of exchanges
of profits, treated in a manner similar to sale or exchange of
securities.
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IRS Notice 2014-21 – Key Provisions
•

VC is Property (Not Currency).

•

Sales or exchange can produce gains or losses.

•

Income from exchanging VC for goods or services is FMV of VC on date
property was received (in USD).

•

Basis = FMV on date currency was received (in USD).

•

If FMV of property received exceeds TP’s basis in VC, then TP has
taxable gain (or vice versa a loss).

•

Character of gain or loss depends on whether VC is a capital asset in
the hands of TP. If held as investment property, the gain or loss on
sale would be capital in nature.
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IRS Notice 2014-21 – Key Provisions
•

Employers paying VC as remuneration for services constitute wages for
employment tax purposes and is subject to Federal tax withholding.

•

VC Payments are subject to the same information reporting as other
payments (i.e. Forms W-2, 1099, 1042 – Misc., etc.)

•

Payments made by VC are subject to back-up withholding rules to the same
extent as other payments.

•

―

Payors must solicit TIN from payees

―

Issue re: Anonymity

Property Settlement Entities are required to report payments made to
merchants to settle payments between merchants and their customers on
Form 1099-K if the number of transaction exceeds 200 and the gross
amount of payments made to merchant exceeds $20,000.
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Tax Reporting Requirements for
Cryptocurrency Exchanges – Unresolved Issues
•

•

•

•

Mining Activity
―

Does the mining of VC produce taxable income? Yes

―

Subject to self-employment tax? Yes (Query whether proof-of-stake is the same)

―

Expenses associated with mining activity deductible? Should be

Section §1031 – Like Kind Exchanges
―

Is exchanging VC for VC a Like-Kind Exchange (Pre-2018 Exchanges)?

―

Eliminated for Post-January 1, 2018 Exchanges (Tax Cuts and Jobs Act of 2017)

Treatment of Hard Forks (split into two or more VC with shared history)
―

An airdrop of new cryptocurrency following a hard fork results in gross income to the
taxpayer. Rev. Rul. 2019-24, 2019-44 IRB 1004 issued October 9, 2019. Also see IRS FAQ 23.

―

Analogous to Stock Split? Not Exactly

―

New Asset with Zero Basis – Perhaps

Gains Subject to 3.8% Net Income Tax
―

Probably Yes
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Tax Reporting Requirements for
Cryptocurrency Exchanges - Unresolved
•

•

•

Initial Coin Offerings (ICO)
―

Is the raising of funds recognizable in income?

―

Stock offerings v. Sale of goods and services

―

What about offsetting liability?

AICPA Proposals for Further Guidance
―

De minimis exception for small transactions (i.e., $200 – similar to
Currency Rule IRC §988 (e)(2))

―

Charity contribution above $5,000 and need for Qualified Appraisal

―

VC’s held by Retirement accounts

―

FBAR and Form 8938 Guidance

―

Expensing guidance for mining activity

ABA Comments
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Unresolved Issues
•

•

Accounting for Gains and Losses
―

FIFO if the specific identification method is not used when selling multiple units of the
same cryptocurrency. See IRS FAQ 40.

―

LIFO

―

Specific Identification

Wash Sales Rule
―

•

IRC § 1091

Recordkeeping Rules
―

IRC § 6001

•

Economic Substance Doctrine

•

Lost or Stolen Coins
―

Casualty loss

―

Pre-Tax Cuts and Jobs Act of 2017

―

Post-Tax Cuts and Jobs Act of 2017
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Unresolved Issues (cont.)
•

Timing of Gains and Losses
―

•

Valuation Rules
―

•

Annual accounting concept

How do they apply

Fees and Costs
―

―

Schedule A
o

Pre-Tax Cuts and Jobs Act of 2017

o

Post-Tax Cuts and Jobs Act of 2017

Mining

•

Application of Currency Rules IRC § 988

•

Tax Planning
―

Expatriation IRC §877

―

Moving to Puerto Rico (Bonafide Resident)
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Unresolved Issues (cont.)
•

Charitable Giving
―

IRS updated FAQs in December 2019 to clarify the tax implications of
donating cryptocurrency to §170(c) organizations.

―

Valuation still uncertain of donated virtual currency. Appraisal may be
needed.

―

Substantiation rules for charities clarified. See IRS FAQ 33-36.
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Tips for Virtual Currency Investors
•

Create a record-keeping system.

•

Keep track of acquisition dates, sell dates and cost basis information

•

Report dispositions on Schedule D and Form 8949.

•

Identify your exchange rate.

•

Use regular capital gains strategies: offset gains with losses, time dispositions
to qualify for long-term treatment.

•

Watch tax rates: short-term v. long-term capital rates; gains subject to the
3.8% net investment income tax.

•

Be aware of tax treatment for virtual currency received by "mining" them –
may be business income subject to the income tax and self-employment tax.

•

Deduct any investment-related expenses (Schedule A) (Pre-Tax Cuts and Jobs
Act of 2017).
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Potential Foreign Disclosure Requirements –
FBAR
•

Who Must File an FBAR
―

•

A United States person that has a financial interest in or signature
authority over foreign financial accounts must file an FBAR if the
aggregate value of the foreign financial accounts exceeds $10,000 at any
time during the calendar year.

Financial Account Definition
―

A financial account includes, but is not limited to, a securities,
brokerage, savings, demand, checking, deposit, time deposit, or other
account maintained with a financial institution (or other person
performing the services of a financial institution). A financial account
also includes a commodity futures or options account, an insurance
policy with a cash value (such as a whole life insurance policy), an
annuity policy with a cash value, and shares in a mutual fund or similar
pooled fund.
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Potential Foreign Disclosure Requirements –
FBAR
•

•

•

Does holding VC as an Off Exchange Digital Wallet implicate the FBAR rules?
―

Probably not

―

Analogous to holding gold in a safe deposit box

―

Based on Informal Statements of IRS Personnel in 2014

Does holding VC in a Digital Currency Exchange Account implicate the FBAR
rules?
―

Perhaps

―

Location of Exchange

―

Domestic v. Foreign Servers

―

Analogous to Financial Institutions

―

FinCen would have interest in knowing

When in doubt, disclose on FBAR.
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Cryptocurrency
Not Subject to FBAR Filing Rules
•

Taxpayers who hold cryptocurrency in a foreign exchange
aren’t required to disclose that information on a foreign bank
account report, according to an official with Treasury’s
Financial Crimes Enforcement Network.
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Potential Foreign Disclosure Requirements –
Form 8938
•

Specified foreign financial assets include the following assets
1. Financial accounts maintained by a foreign financial institution.
2. Stock or securities issued by someone that is not a U.S. person
3. Any interest in a foreign entity, and
4. Any financial instrument or contract that has an issuer or
counterparty that is not a U.S. person

•

•

Does VC need to be disclosed on Form 8938?
―

Not clear

―

Unless considered held by a foreign Financial Institution

When in doubt, disclose on Form 8938
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Civil Exam Considerations
• Lack of Information reporting – Form 1099K
• IRS Enforcement Staffing Dedicated to address VC
• Compliance has been Low – 800 to 900 Per Year
• Standard Audit Question Now Asking About Virtual
Currency
• IRS Coinbase “John Doe” Summons
• Tax and Compliance Issues Make Reporting Difficult
• Recordkeeping by Exchanges and Holders of VC
33

Penalties For Non-Compliance
Civil
•

Fraud penalties imposed under IRC §§ 6651(f) or 6663. Where
an underpayment of tax, or a failure to file a tax return, is
due to fraud, the taxpayer may be liable for penalties that
essentially amount to 75 percent of the unpaid tax.

•

An accuracy-related penalty on underpayments imposed under
IRC § 6662. Depending upon which component of the
accuracy-related penalty is applicable, a taxpayer may be
liable for a 20 percent or 40 percent penalty.

•

Penalty defenses
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Penalties For Non-Compliance (cont.)
Criminal
Possible criminal charges:
•

Tax evasion (IRC § 7201)

•

Filing a false return (IRC § 7203)

•

Conspiracy to defraud the government (18 USC § 286)

•

Conspiracy to commit offense (18 USC § 371)

A person convicted of tax evasion is subject to a prison term of up
to 5 years and a fine.
Filing a false return subjects a person to a prison term of up to
three years and a fine.
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Penalties For Non-Compliance (cont.)
Civil
If cryptocurrency held in a foreign account, additional civil
penalties could apply:
• Penalty for failure to file FBAR. The civil penalty for willfully failing to
file an FBAR can be as high as the greater of $100,000 or 50 percent of
the total balance of the foreign financial account.
• Penalty for failing to file Form 8938 reporting taxpayer’s interest in
certain foreign financial assets. The civil penalty for failing to file
each one of these informational returns is $10,000 increasing by
$10,000 for each month the failure continues beginning 90 days after
the taxpayer is notified, up to a maximum of $50,000 per return.
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Criminal Investigations and Prosecutions for
Failing to Property Report
Cryptcurrency Transactions

• CI Contract with Chainanalysis, Inc. (2017)
• Leads and Development from Examination
• Results of Coinbase John Doe Summons
Enforcement
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IRS Crypto Investigation Emphasizes
Grand Jury Subpoena
•

IRS Criminal Investigation division special agents investigating taxpayers who may
have cryptocurrency assets should consider using grand jury subpoenas to look at
the subject’s download history, according to CI training materials.

•

CI has made clear that it is looking for criminal tax cases involving cryptocurrency.

•

Notifying investigation subjects about obtaining information on their
cryptocurrency use may interfere with later attempts to seize their
cryptocurrency balances.

•

Grand jury subpoenas for conventional financial account information may also
yield information about cryptocurrency use. Bank and credit card records may
show transactions related to cryptocurrencies or third-party exchanges that deal
in cryptocurrencies.

•

Bitcoin Block Explorer, a publicly available website, can be combined with bitcoin
address information to discover details like transaction times and locations and
other addresses to help find the subject of the investigation.
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The Use of the IRS Voluntary Disclosure Policy to
Get into Compliance and the Availability of
“Qualified Amended Returns” to Avoid Penalties
•

History of Voluntary Disclosures (“VDs”)

•

Domestic VDs

•

Foreign VDs

•

Effectiveness of VDs

•

Qualified Amended Returns and Penalty Relief

•

Applicable Penalties

•

Still time to correct

•

IRS Cryptocurrency is Coming!!!
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Cryptocurrency and Key Term?*
•

Cryptocurrency (or Virtual Currency)
―

•

A cryptocurrency (or crypto currency) is a digital asset designed to
work as a medium of exchange that uses cryptography to secure its
transactions, to control the creation of additional units, and to verify
the transfer of assets. Cryptocurrencies are a form of digital
currencies, alternative currencies and virtual currencies.
Cryptocurrencies use decentralized control as opposed to centralized
electronic money and central banking systems.

Blockchain
―

A blockchain, originally block chain, is a continuously growing list of
records, called blocks, which are linked and secured using cryptography.
Each block typically contains a cryptographic hash of the previous block,
a timestamp and transaction data. By design, a blockchain is inherently
resistant to modifications of the data.
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Cryptocurrency and Key Term?
(cont.)*
•

Digital Wallet
―

•

A digital wallet refers to an electronic device that allows an
individual to make electronic transactions. This can include
purchasing items on-line with a computer or using a smartphone
to purchase something at a store. A cryptocurrency wallet is a
digital wallet where private keys are stored for cryptocurrencies
like bitcoin.

Cryptocurrency Address
―

A Bitcoin address, or simply address, is an identifier of 26-35
alphanumeric characters, beginning with the number 1 or 3 ,
that represents a possible destination for a bitcoin payment.
Addresses can be generated at no cost by any user of Bitcoin.
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Cryptocurrency and Key Term?
(cont.)*
•

Mining Virtual Currency
―

•

Digital Currency Exchanges
―

•

In cryptocurrency networks, mining is a validation of transactions. For this
effort, successful miners obtain new cryptocurrency as a reward. The reward
decreased transaction fees by creating a complementary incentive to
contribute to the processing power of the network

Cryptocurrency exchanges or digital currency exchanges (DCE) are businesses
that allow customers to trade cryptocurrencies or digital currencies for other
assets, such as conventional fiat money, or different digital currencies. They
can be market makers that typically take the bid/ask spreads as transaction
commissions for their services or simply charge fees as a matching platform.

Hard Fork
―

A hard fork occurs when a blockchain splits into two incompatible separate
chains. This is a consequence of the use of two incompatible sets of rules
trying to govern the system
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Cryptocurrency and Key Term?
(cont.)*
•

Airdrop
―

•

An airdrop for a cryptocurrency is a procedure of distributing tokens by
awarding them to existing holders of a particular blockchain currency, such as
Bitcoin or Ethereum. In the United States, the practice has raised questions
about tax liabilities and whether they amount to income or capital gains.

Initial Coin Offering
―

An initial coin offering (ICO) is a means of crowdfunding centered around
cryptocurrency, which can be a source of capital for startup companies. In an
ICO, a quantity of the crowdfunded cryptocurrency is preallocated to
investors in the form of "tokens," in exchange for legal tender or other
cryptocurrencies such as bitcoin or ethereum. These tokens supposedly
become functional units of currency if or when the ICO's funding goal is met
and the project launches.

*Definitions obtained from https://www.wikipedia.org/
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Be Prepared. . .

IRS cryptocurrency enforcement is here!!!!
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