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Notice
ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY
THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY
OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT
MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR
RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN.
You (and your employees, representatives, or agents) may disclose to any and all persons,
without limitation, the tax treatment or tax structure, or both, of any transaction
described in the associated materials we provide to you, including, but not limited to,
any tax opinions, memoranda, or other tax analyses contained in those materials.
The information contained herein is of a general nature and based on authorities that are
subject to change. Applicability of the information to specific situations should be
determined through consultation with your tax adviser.

NEW DETERMINATION LETTER
PROCESS FOR TAX-QUALIFIED
EMPLOYEE BENEFIT PLANS:
PREPARING FOR MASSIVE
CHANGES
Luke Bailey, Partner

Requirements and Benefits of Plan
Qualification
• Section 401(a) of the Internal Revenue Code of 1986, as
amended (“Code”) creates a complex system of very
detailed requirements that a U.S. retirement plan is
required to satisfy in order to be “qualified”
-

Congress frequently changes these requirements, usually
by adding to them and making them yet more complex
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Requirements and Benefits of Plan
Qualification (continued)
• Examples of the requirements of Section 401(a) include:
- Requirements for breadth of plan coverage
- Nondiscrimination rules
- Limitations on benefits and contributions
- Distribution Requirements
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Requirements and Benefits of Plan
Qualification (continued)
•

•

Section 401(a) does not itself state that a “plan” must be in writing to be
qualified, but Treas. Reg. §1.401-(a)(2) requires a plan to be a “definite
written program”
The IRS has long held the positions that a plan must be in writing and
operated in accordance with its written terms in order to be qualified

-

-

Example: Assume defined contribution plan document says all employees get an
allocation equal to the same percentage of their W-2 compensation up to 401(a)(17)
limit. If employer is running low on funds and contributes 10% for non-highly
compensated employees, but only 5% for highly compensated employees, then
although this would not be inconsistent with the Code, it would disqualify plan unless
plan had been timely amended to provide lower rate for highly compensated
employees
Failure to operate plan in accordance with its written terms is referred to by IRS in
Employee Plans Compliance Resolution System (“EPCRS”) as “Operational Failure
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Requirements and Benefits of Plan
Qualification (continued)
• IRS holds position that, generally, absent some specific
legislative or regulatory dispensation, in any plan year plan
document must contain all potentially applicable qualification
requirements, whether or not they apply in a particular year

-

Example: Congress changes minimum distribution requirements
applicable to employees older than 701/2. Employer does not
amend plan to include new requirements and has no
employees over age 60. IRS position is that plan not qualified
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Requirements and Benefits of Plan
Qualification (continued)
-

EPCRS (currently, Rev. Proc. 2013-12; effective January 1, 2017,
Rev. Proc. 2016-51) identifies other potential reasons for
disqualification, in addition to Plan Document and Operational
Failures:




Employer Eligibility Failure (e.g., state or local government
employer includes 401(k) feature in 401(a) plan)
Nonamender Failure (employer does not timely amend plan
document for changes in law or regulations)
Demographic Failure (plan does not meet minimum coverage or
participation under IRC §401(b) or 401(a)(26), or
nondiscrimination under IRC §401(a)(4), other than because of a
Plan Document or Operational Failure)
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Requirements and Benefits of Plan
Qualification (continued)
• There are substantial federal income tax benefits of plan qualification
to employer and employees
- Under Section 402(a), employees are generally not taxable on
their plan accounts or benefits except with respect to cash
payments from plan, and can defer tax on payments by rolling to
IRA
- Under Section 501(a), investment earnings of Plan’s trust not
taxable to trust
- Under IRC §404(a), employer generally gets a current deduction
for amounts it contributes to plan’s trust
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Requirements and Benefits of Plan
Qualification (continued)
•

If plan loses its tax qualification, statutes of limitations will generally apply
-

-

-

•
•

Employee’s failure to include vested account balance or value of vested benefits
in income would be subject to statute of limitations for employee’s individual
income tax return under IRC §6501, either 3 or 6 years (most likely, 6 years
given potential for excluded amount to exceed 25%)
Employer gets deduction for vested amounts included in employees’ income;
deduction of contributions attributable to unvested amounts would likely be
subject to 3-year statute of limitations
Assuming 5500’s filed, 3-year statue of limitations would apply to plan trust’s
investment income

Employer’s exposure probably smallest of three, in theory
Section 402(b) has alternative regime where plan disqualified because of
Section 410(b) minimum coverage on Section 401(a)(26) participation
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Requirements and Benefits of Plan
Qualification (continued)
• But even if periods for applicable statutes of limitations have run,
relief from disqualification afforded by statute of limitations
incomplete

-

-

Employee rollovers from plan when it was disqualified would
themselves be disqualified, with no statute of limitations applicable to
imposition of IRC §4973 excess contribution tax if rollover was to IRA,
and exposure to transferee plan if rollover was to employer plan
All future and potentially some recent taxable years of trust would still
be open
Recent taxable years of employer might also be vulnerable
409A?
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Requirements and Benefits of Plan
Qualification (continued)
• IRS’s long held position is that qualification is a state that, once
interrupted, remains interrupted until plan is “requalified”
under EPCRS
-

Thus, if plan document did not include qualification rule required
to be added in year X, but added it in year X+1, the plan would be
disqualified in years X+1, X+2, X+3, etc., unless IRS agreed to
permit plan document to be corrected retroactively under EPCRS
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Requirements and Benefits of Plan
Qualification (continued)
•

Note that neither the Code nor ERISA, nor any regulations under either,
addresses the issue of extent, if any, to which employer has obligation to
maintain plan’s qualification
-

It seems hard to argue that there is any such obligation under the Code

-

It might at first seem that employer would have fiduciary obligation to plan and
its participants and beneficiaries under ERISA to maintain plan’s tax qualification,
since deferral of income tax would seem to have as great a potential effect on
participant’s ultimate plan benefit as investment decisions, which are often the
subject of litigation, yet no DOL regulation or other guidance addresses this
issue, and what little case law there is involving private litigants is generally not
favorable to plaintiffs
Obviously, desire to maintain good employee and investor relations is a
significant motivating factor for employer to be concerned about qualification of
its plan

-
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Background Regarding Determination Letters
•

•

Although Code refers explicitly to IRS qualified determination letter process in
IRC §7476, it does not require, and has never required, IRS to make
determination letters available
IRC §401(b) provides that in case of new plan that has Plan Document
Failure, or in case of amendment to existing plan that causes Plan Document
Failure, then plan document may be corrected by a retroactively effective
amendment adopted no later than employer’s tax return filing deadline for
taxable year in which plan or amendment, as applicable, was adopted, or by
such later date as may be permitted by IRS

-

IRS regulations under IRC §401(b) generally extend deadline for adopting
retroactive amendment in cases where need for amendment arises due to
changes in law, and also extend deadline until 90 days after issuance of
determination letter when a determination letter was timely applied for
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Background Regarding Determination Letters
(continued)
•

•

Because of great complexity of rules required to be embodied in qualified
retirement plan documents, IRS has for decades offered to review employers’ plan
documents with view to issuing to plans’ sponsors “favorable determination
letters”
The protective power of IRS favorable determination letter stems from IRS’s
willingness to give it such power under IRC §7805(b)(8)

-

IRC §7805(b)(8) provides that IRS may use discretion in applying any rulings
“relating to Internal Revenue Laws” retroactively
Thus, protective power of favorable IRS determination letter is based entirely on
the (reasonable, based on past experience) belief that if IRS, in an exam,
determined that a plan for which it had issued a favorable determination letter
(a “ruling” for purposes of Section 7805(b)(8)) included a disqualifying provision
or omission that it had failed to notice, IRS would not retroactively disqualify
plan
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Background Regarding Determination Letters
(continued)
•

However, there have always been limits to the Section 7805(b)(8) relief that
an employer received from a favorable determination letter
-

Of course, letter was not effective if employer provided incomplete, misleading,
or false information
Favorable determination letter applies only to legal requirements in force at time
letter was issued; if rules change, letter becomes obsolete
Favorable determination letter addresses only potential Plan Document failures,
not Employer Eligibility Failures, Operational Failures, or Demographic Failures
Favorable determination letter does not bar claims by U.S. Department of Labor
or participants or beneficiaries if ERISA has been violated
Even in a pure case of IRS’s changing its mind in an audit regarding a provision it
had ruled on favorably in a determination letter, IRS can condition relief on
retroactive correction for participants
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Background Regarding Determination Letters
(continued)
•

Notwithstanding legal limitations, favorable IRS determination letter has
typically been used for many purposes
-

-

To show to new trustee it can treat plan as qualified, e.g., as a condition to
participating in group trust
To demonstrate to plan’s independent auditor, if plan is subject to audit
requirement, that plan does not have a Plan Document Failure
To remove Plan Document Failures as potential area of concern in IRS Employee
Plans exam
To demonstrate to another employer that plan can make rollovers or, in a
business transaction, can be merged with another plan
To establish plan’s tax status with foreign governments and financial institutions
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IRS’s Preapproved Plan Program
• In parallel with its procedures for issuing determination letters for
individually designed (i.e., written by lawyer specifically for client)
plans, IRS has long had procedures for “preapproved” plans

-

-

Somewhat confusingly, person that writes preapproved plan and
secures its approval by IRS is referred to as preapproved plan’s
“sponsor,” while, less confusingly, employer that adopts is “adopting
employer”
IRS’s preapproval is in form of “opinion letter” to sponsor, not
determination letter

• There are two types of preapproved plans
-

Master and prototype
Volume submitter
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IRS’s Preapproved Plan Program (continued)
• A master or prototype plan consists of “basic plan document”
that contains all requirements potentially applicable to plan,
and “adoption agreement” in which adopting employer selects
among alternative provisions in basic plan document

-

A “master plan” has a single funding medium (e.g., group trust
or annuity) for all adopting employers, whereas with more
common “prototype plan,” each employer has own funding
medium; otherwise, master and prototype plans are the same
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IRS’s Preapproved Plan Program (continued)
• There are two types of master or prototype plans,
“standardized” and “nonstandardized”
-

-

Standardized master or prototype plan contains provisions (e.g.,
eligibility provisions that automatically cover all employees who have
met Code’s minimum eligibility requirements; use of nondiscrimination
safe harbor allocation formula) that make it virtually impossible for
plan’s terms, as adopted by employer, to violate any of Code’s
qualification requirements
Nonstandardized master or prototype plan requires more care in
completing adoption agreement, because some combinations of
provisions, in some circumstances, could violate Code requirements as
written or in operation
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IRS’s Preapproved Plan Program (continued)
• A volume submitter plan may be in form of single document or
basic plan document and adoption agreement

-

An individual adopting employer’s version of a
volume submitter plan must be “substantially similar” to
version that volume submitter plan’s sponsor submitted to
IRS for preapproval (Note: IRS does not define
“substantially similar”)
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IRS’s Preapproved Plan Program (continued)
• Employers that adopt preapproved plans have “reliance” on
preapproved plan sponsor’s IRS opinion letter (i.e., they have
equivalent of individual determination letter) to following extent:

-

Subject to certain exceptions where employer maintains another plan,
employer that has adopted a standardized master or prototype plan
may rely on plan sponsor’s opinion letter
Generally, employer that adopts nonstandarized master or prototype
plan may rely on plan sponsor’s opinion letter only if employer has
elected plan’s safe harbor provisions
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IRS’s Preapproved Plan Program (continued)
•

Under prior guidance (Rev. Proc. 2016-6), employer that adopted
preapproved plan and that did not have full reliance on preapproved plan
sponsor’s opinion letter could apply for individual IRS determination letter
only as follows:

-

-

Employer that made extensive modifications to standardized or nonstandardized
master or prototype could submit plan for determination letter as individually
designed plan using Form 5300
Employer that made changes to volume submitter plan that were not so
extensive as to make it “individually designed” could submit plan using Form
5307, while if changes were extensive it could submit plan as individually
designed using Form 5300
IRS has never clearly defined what are “extensive” changes to approved master
or prototype or volume submitter
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Modern Pre-History of IRS Determination
Letters
•

Before 2006, IRS, in keeping with IRS §401(b), required that new individually
designed plan, or plan amendment to individually designed plan, be
submitted for determination letter by employer’s tax return filing deadline for
taxable year in which plan or plan amendment was effective
-

Deadline was often extended, sometimes by IRS in regulations and other
guidance, sometimes by Congress, in connection with law changes
Determination letters were generally routine, cheap, and readily available
Before IRS reorganization in 1990’s, cases were worked by IRS reviewers
locally, in “Key Districts”
In 1990’s, IRS reorganized and centralized the determination letter function,
and Congress imposed user fees
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Modern History of Determination Letters
•

In Revenue Procedure (Rev. Proc.) 2005-66, later modified by Rev. Proc. 200744, IRS, primarily for reasons of resource allocation, introduced program of
issuing determination letters based on “cycles”
-

-

-

For individually designed plans, continuous reliance on plan’s prior individual
determination letter could be preserved if employer submitted plan for new
determination letter during applicable cycle
There were five cycles, A though E, and they generally ran from February 1 of
one year to January 31 of next
First Cycle A ran from February 1, 2006 through January 31, 2007, first Cycle B
from February 1, 2007 through January 31, 2008, etc., and second Cycle A ran
from February 1, 2011 through January 31, 2012, etc.
An employer fell into one cycle or another based on its EIN, e.g., EINs 1 and 6 fell
into Cycle A, 2 and 7 into Cycle B, etc.
Special rules for assigning governmental plans and plans of controlled group
members to particular 5-year cycles
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Modern History of Determination Letters
(continued)
• Rev. Proc. 2005-66, later superseded by Rev. Proc. 2007-44,
established one 6-year cycle for preapproved plans
-

All preapproved plans were on same 6-year cycle

-

The sponsor of a preapproved plan was required to submit plan for a new
opinion letter generally by January 31 of year following year in which the 6-year
cycle opened
After IRS had reviewed all preapproved submissions, it would announce a single
date as of which all qualifying plans were approved
Employers were generally given two-year window by IRS for adoption of their
sponsor’s preapproved plan; if employer adopted within that period, it had
reliance from first day of 6-year cycle preapproved plan until such time as
required to replace with new pre-approved plan document in next 6-year cycle

-
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Modern History of Determination Letters
(continued)
•

After Rev. Proc. 2005-66, IRS’s review of individually designed or preapproved
submissions generally based on “cumulative list” of changed plan
requirements (changed because of legislative or regulatory changes)
published each year in fall
-

-

-

Plan document would be reviewed for changes in cumulative list published in fall
of year before year in which its new submission cycle began
In order to be reviewed, plan had to be restated; individual amendments would
not be reviewed
If changes in law or regulations were effective in year before year in which plan
was required to be restated for resubmission, employer was required to adopt
“good faith” interim amendments by tax return filing deadline for employer’s tax
year within or with which plan year in which changed requirement was first
effective ended
Discretionary amendments, i.e., amendments not required by any changes in law,
were required to be adopted by end of plan year in which effective
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Modern History of Determination Letters
(continued)
• Off-cycle determination letter submissions, e.g., for plans
merged following a corporate transaction, or that had
significant discretionary amendments, were theoretically
possible, but in practice seldom practical because IRS would
work off-cycle submissions only to extent its resources
permitted, and its resources have been diminishing
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New Determination Letter Regime
• Now IRS has cut determination letter process back further, this time
very drastically
• After announcing its intent to do so, but little else, in Announcement
2015-19, the IRS published Rev. Proc. 2016-37 earlier this year
• Announcement 2015-19 cited as reason for change only “need of the
[IRS] to more efficiently direct its limited resources”
• Rev. Proc. 2016-37 sets forth in detail new IRS rules for issuing
determination letters for qualified plans, as well as new rules
regarding adoption of amendments to comply with law changes in
absence of ability of ongoing plans to obtain new determination
letters
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New Determination Letter Regime (continued)
• Under revised determination letter program, individually designed
plan, or preapproved plan that does not have complete reliance on
sponsor’s opinion letter, and that therefore might under old
procedures have sought individual determination letter, will only be
able to submit for a determination letter as follows:
-

Upon initial plan qualification
Upon plan termination
Other circumstances to be determined by IRS in future, which might
include significant law changes, new approaches to plan design, inability
of certain plans to convert to preapproved documents, and
improvements in IRS’s Employee Plans’ case load (don’t hold your breath
for last one!)
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New Determination Letter Regime (continued)
• Note that “initial plan qualification” means literally that, not
just newly established plans; thus, individually designed plan
that has been in existence for many years, without ever having
received determination letter, could still make a determination
letter submission now for initial qualification under Rev. Proc.
2016-37 (although it might also need a simultaneous VCP
submission because would be outside remedial amendment
period)
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New Determination Letter Regime (continued)
•

•

Under Rev. Proc. 2016-37, deadline for submitting initial determination letter
request for nongovernmental plan in order to preserve 401(b) remedial
amendment period protection (i.e., ability to correct Plan Document Failure
without exposure to penalty as part of determination letter submission,
without EPCRS) is generally 15th day of 10th calendar month after the end of
the plan’s initial plan year, e.g., October 15, 2018 for a calendar year plan
adopted in 2017
Section 401(b) remedial amendment period for amendment to existing
nongovernmental plan ends at end of second calendar year following
calendar year in which amendment was adopted or effective, whichever is
later
-

This is a somewhat generous time period, but of course, to take advantage of
remedial amendment period for a disqualifying amendment, plan would have to
discover and correct Plan Document Failure without individual review by IRS,
since determination letter program will generally not be available for
amendments to existing plans
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New Determination Letter Regime (continued)
•

•

Deadline for filing determination letter request for terminating plan is later of
one year after (i) termination’s effective date or (ii) date on which action
terminating plan is taken, but in no event more than 12 months after
substantially all of plan’s assets have been distributed
Remedial amendment period for disqualifying plan provision resulting from a
changed qualification requirement is end of second calendar year following
calendar year in which IRS publishes “Required Amendments List” (explained
below) that includes change
-

•

So no more “interim amendments” as such, but “required amendments”

Deadline for adopting discretionary amendment is still end of plan year in
which discretionary change in plan is first made effective, as it was under Rev.
Proc. 2007-44
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New Determination Letter Regime (continued)
•

For IRC §414(d) governmental plans:
-

-

-

Remedial amendment period for new governmental plan ends on later of (i) date it
would end for private plan, or (ii) 90 days after close of second legislative session of
legislative body with authority to amend plan that begins after end of plan’s initial
plan year; such a new governmental plan could be submitted for determination letter
at any time during that period
Remedial amendment period for amendment to governmental plan is generally either
same as it would be for nongovernmental plan (i.e., end of second calendar year
following calendar year of amendment) or, if longer, 90 days after end of regular
legislative session of legislative body with authority to amend plan

How does this work for municipal bodies? Presumably, private plans schedule
will apply since typically do not have “legislative sessions”
Remedial amendment period with respect to changed qualification requirement
affecting governmental plan is the longer of (i) same period as for nongovernmental
plan (i.e., end of second calendar year after inclusion of changed requirement on
Required Amendments List) or 90 days after close of third regular legislative session,
etc.
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New Determination Letter Regime (continued)
• Presumably as potential relief in view of fact that employers will
no longer be able to obtain determination letters for changes to
ongoing plans, new remedial amendment periods, as outlined
above, are generally more generous, and simpler and more
uniform in application (since based on calendar years) than
previous system
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New Determination Letter Regime (continued)
•

•

To further assist employers to cope with absence of determination letters, IRS
is introducing two new types of annual plan document guidance
-

Required Amendments List (RAL)

-

Operational Compliance List (OCL)

RAL will include all changes to plan qualification requirements effective on or
after January 1, 2016, but, generally, only after IRS has published substantial
guidance, e.g., regulations or model amendment, to assist employers in
drafting amendments
-

Example: Congress makes changes to Code in 2017 that may require plan
amendments effective in 2018. IRS does not publish substantial guidance
regarding changes until late in 2019 and changes are first included in 2020 RAL.
Plans would have until end of 2022 to adopt conforming amendments and still
be within remedial amendment period
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New Determination Letter Regime (continued)
•

OCL will identify changes in plan qualification requirements that are currently
effective, so that plans must comply with them currently in operation, even
though changes have not yet been included in RAL, and thus 2+ years RAP for
amending plan to comply with changed requirements has not yet begun
-

•

Example: Same as above, but IRS includes changes in OCL issued in 2018. Plans
must comply operationally with changes

Fact that RAP for a required amendment has not yet expired does not permit
employer to violate the anti-cutback provision of IRC §411(d)(6); therefore, a
late amendment, although it might still be within the remedial amendment
period, may be more expensive “top-up” amendment, even if earlier
adoption might have permitted cheaper alternative
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New Determination Letter Regime (continued)
• “Expiration dates” in existing determination letters no longer
operative
- 7805(b)(8) reliance is preserved for plan provisions that
(a) are not changed after issuance of determination letter
that was last received and (b) are not affected by changes
in plan qualification requirements
- Practice pointer: Think hard before ever restating last
restatement that you received determination letter for!
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New Determination Letter Regime (continued)
• Six-year remedial amendment cycle for preapproved plans and extent
of adopting employers’ ability to rely on preapproved plan sponsors’
opinion letters is left largely unchanged in Rev. Proc. 2016-37

-

However, period during which M&P sponsors and VS practitioners may submit
next (third) 6-year cycle preapproval is pushed from February 1, 2017 – January
31, 2018 to August 1, 2017 – July 31, 2018
EXTREMELY IMPORTANTLY, deadline for employer with individually designed plan
to convert to preapproved plan has been extended to April 30, 2017, and, in a
one-time exception to general rule of Rev. Proc. 2016-37 that an ongoing plan
may not apply for determination letter, such employer could apply for
determination letter with respect to new preapproved plan document, as
adopted by it, even if already had determination letter for plan when individually
designed
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The EPCRS Connection
•
•

Obviously, employers and practitioners like determination letters because we like
to have assurance that plans are qualified
As most practitioners are already well aware of, there already is, and has been for
many years, a way to ensure qualification in almost any circumstance, called the
Employee Plans Compliance Resolution System (“EPCRS”)
-

-

-

Experience has shown that in all but most egregious circumstances (and sometimes, even
then), IRS will permit plan sponsor to bring its plan back into qualification, with full
retroactive effect, though either Voluntary Compliance Program (“VCP”) or Audit Closing
Agreement Program (“Audit CAP”) components of EPCRS
Plan Document Failures are specifically included as correctable errors under EPCRS, and
correction by plan amendment is one of included methods of correction. See Rev. Proc.
2016-51, Section 5.05
Except for top-up corrections for a 401(a)(17) failure and correcting for lack of inclusion of
hardship distribution or loan features, correction by plan amendment is available only in
VCP and Audit CAP, not SCP
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The EPCRS Connection(continued)
• There is only one drawback to EPCRS, and that is cost
-

-

Subject to potential negotiation in cases that include very old
years, primitive record-keeping systems, or other potentially
sympathetic circumstances, correction under EPCRS generally
requires full restoration to plan’s current and former
participants of benefits they would have received, with
earnings, had qualification error (for our purposes, assume a
Plan Document Failure) had not occurred
In Audit CAP, as contrasted with VCP, employer could, at least
potentially, face stiff penalty in addition to cost of correction
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The EPCRS Connection(continued)
-

EPCRS Rev. Proc. 2013-12, described Audit CAP sanction as follows:
 [T]he sanction under Audit CAP is a negotiated percentage of the Maximum Payment

-

Amount. Sanctions will not be excessive and will bear a reasonable relationship to the nature,
extent, and severity of the failures based on the [following] factors…(1) the steps taken by the Plan
Sponsor to ensure that the plan had no failures; (2) the steps taken to identify failures that may
have occurred; (3) the extent to which correction had progressed before the examination was
initiated, including full correction; (4) the number and type of employees affected by the failure;
(5) the number of nonhighly compensated employees who would be adversely affected if the plan
were not treated as qualified or as satisfying to the requirements of §403(b), 408(k), or 408(p); (6)
whether the failure is a failure to satisfy the requirements of §401(a)(4), 401(a)(26) or 410(b),
either directly or through §403(b)(12); (7) whether the failure is solely an Employer Eligibility
Failure; (8) the period over which the failure(s) occurred (for example, the time that has elapsed
since the end of the applicable remedial amendment period under §401(b) for a Plan Document
Failure; and (9) the reason for the failure(s) (for example, data errors such as errors in transcription
of date, the transposition of numbers, or minor arithmetic errors). Factors relating only to
Qualified Plans also I include: (1) whether the plan is subject of a Favorable Letter; and (2)
whether the failure(s) were discovered during the determination letter process
The “Maximum Payment Amount” is total amount of taxes that would be owed by trust, employer,
and participants for all open years as consequence of disqualification (obviously a very large
amount)
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The EPCRS Connection (continued)
• Effective as of January 1, 2017, Rev. Proc. 2013-12 is replaced by Rev.
Proc. 2016-51, which contains several changes designed to
accommodate changes made to determination letter program by Rev.
Proc. 2016-37
-

-

Under Rev. Proc. 2013-12, SCP for individually designed plan had required a
“current” favorable determination letter, which meant a determination for the last
5-year cycle that applied to plan; Rev. Proc. 2016-51 merely requires that
individually designed plan have favorable determination letter in order to qualify
for SCP
Under Rev. Proc. 2013-12, most corrections involving plan amendments were
required to be submitted to VCP with an accompanying, simultaneous
determination letter request; Rev. Proc. 2016-51 generally removes this
requirement
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The EPCRS Connection (continued)
•

Crucially, Rev. Proc. 2016-51 rewrites the Audit CAP sanction amount description as follows:

-The sanction under Audit CAP is a negotiated amount that is determined on the facts and circumstances,
including the relevant factors described [below]. Sanctions will not be excessive and will bear a
reasonable relationship to the nature, extent, and severity of the failures, based on the factors below.
The sanction generally will not be less than the VCP user fee…The plan Factors [considered] include
(a)
the steps taken by the Plan Sponsor to ensure that the plan had no failures;
(b)
the steps taken by the Plan Sponsor to identify failures that may have occurred;
(c)
the extent to which correction had progressed before the examination was initiated,
including full correction;
(d)
the number and type of employees affected by the failure;
(e)
the number of nonhighly compensated employees who would be adversely affected if the
plan were not treated as qualified…
(f)
whether the failure is a failure to satisfy the requirements of §401(a)(4), 401(a)(26), or
410(b)…
(g)
whether the failure is solely an Employer Eligibility Failure;
(h)
the period over which the failure occurred (for example, the time that has elapsed since the
end of the applicable remedial amendment period under §401(b) for a Plan Document
Failure;
(i)
the reason for the failure (for example, data errors such as errors in transcription of data,
the transposition of numbers, or minor arithmetic errors) and
(j)
the Maximum Payment Amount
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The EPCRS Connection (continued)
• IRS appears to intend to make Audit CAP a place where Plan
Document Failures that occur, despite good faith efforts to
maintain the plan document in compliance, can be
corrected, probably with the imposition of a sanction that
could, in some cases, be close to the VCP fee
- While the “Maximum Payment Amount” is still included as a
-

factor, it is the last factor listed
Note potential under factors (a), (b) and (h) for periodic due
diligence and amendment reviews to reduce Audit Cap sanction
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A Realistic Appraisal of Where Things Have
Been and Where They Are
•

Favorable determination letters were, and are, a protection to employer only with
respect to risk of plan disqualification based on Plan Document Failure
-

-

-

Plan Document Failures are, however, probably a far smaller risk than Operational and
other Plan Failures
A determination letter probably does not protect against cost of retroactive
correction, but only against risk of tax liabilities based on retroactive disqualification,
even though retroactive correction made
Actual instances of plan disqualification are very rare and federal income taxes
collected nationally based on plan disqualifications relatively small
EPCRS, on the other hand, has become routine, involves hundreds of cases every year
(presumably thousands if you include SCP), and probably 10’s of millions of dollars, or
more, in annual costs of correction (primarily additional allocations and benefits to
employees, although VCP fees and Audit CAP sanctions can also be significant)
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Commenting to the IRS
• Please let us know if you have any comments or suggestions
that may lead to improvement with compliance with IRS rules
• The State Bar of Texas has submitted comments on February 5,
2016, asking IRS for some flexibility for employers in light of
new IRS rules
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NEW DETERMINATION LETTER
PROCESS FOR TAX-QUALIFIED
EMPLOYEE BENEFIT PLANS – THE
PLAN AUDITOR’S PERSPECTIVE

Presented by Susan J. Peirce, CPA, MTax

Impact on Plan Auditor’s Perspective
• It is anticipated that the changes to the IRS
determination letter program will result in increased
burdens on plan sponsors and their service providers
– Plan auditors will have to be certain that plan sponsors have
adopted all Required Amendments
– Plan auditors will have to be certain that plan sponsors are
maintaining the form of the plan document for compliance with
tax qualification requirements
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Current Guidance on Determination Letters
• American Institute of CPAs Employee Benefit Plans
Audit Guide in its audit procedures places heavy
reliance on determination or opinion letters.
– “For individually designed plans or other plans in which there have been
substantial departures from the approved language, if a determination
letter has not been received or a request for a determination letter has
not been made, and an opinion letter from the plan’s tax counsel is not
available, [review] those aspects of the plan document relevant to the
determination of its tax-exempt status.”
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Current Guidance

• Currently, the investigation of the
document status is rarely an issue
– Plans requiring an audit either have determination
letter or use pre-approved document
– Current EBP Guide has no guidance on procedures
required to review aspects of plan document
relating to determination of its tax-exempt status
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Future Guidance Needed
• Opinion letter from plan’s tax counsel
– Will counsel write an opinion letter?
– If yes, how will evaluate counsel’s plan knowledge?
– If yes, what audit procedures are required to
determine reliability of opinion?
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Future Guidance Needed (continued)
• If an opinion letter cannot be obtained, what
substantiation must be obtained to support
management’s assertion that plan has retained its
tax-exempt status?
– What kind of evidence will be required?
– What procedures need to be performed?
– Does auditing firm have the internal
expertise/specialist needed to evaluate the plan?
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Impact on Responsibilities and Fees
• It remains the plan sponsor’s responsibility to retain
and remain compliant with the Code’s qualification
requirements.
– Watch overstepping the auditor’s responsibility

• Impact of fees
– Increase in audit budget
– Using the work of a specialist
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Other Considerations that Impact Plan Audits
• Effective in 2017, there are new due dates for certain
return filings

– Impact on due date of employer contribution
when return is timely filed
• C corporation – April 15; extension September 15 through
2016

• S corporation – March 15; extension September 15
• Partnership – March 15; extension September 15
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Business Acquisitions
•

When one company acquires another, it will frequently desire to continue to maintain target’s plan, or to
merge target’s plan into acquiror’s

•

•

In a sale of assets, it may in theory be possible to terminate seller’s plan without potential liability
to buyer, but this has drawbacks

Acquiror will do due diligence, which will include asking for copy of determination letter or getting a
representation that a current favorable determination letter exists
Will also get representations regarding operational compliance
What will be impact in future of absence of recent determination letter?
-

-

-

Acquiror will likely increase due diligence, e.g., will want its lawyers to determine that target’s
determination letter is last that target could have received, will want to check later amendments
against RALs and will want to scrutinize both substance and timing of adoption of discretionary
amendments
Note that under Rev. Proc. 2016-51, self-correction (SCP) period for “Transferred Assets” is
extended to end of first plan year that begins after date of business transaction
Also, in Audit CAP, if IRS determines that no new incidents of failure occurred after second plan
year after year of the business transaction, Maximum Payment Amount is based on amount of
Transferred Assets, not entire transferee plan
So acquiror should have its lawyer do due diligence review of target’s plan within this period and
provide in acquisition agreement for seller to cover all VCP costs
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IRC §414(d) Governmental Plans
•

These plans, which are typically in form of state statutes or municipal
ordinances, are probably the plans that most needed determination letters to
have assurance of qualification

-

-

-

Only a subset of 401(a) requirements apply to governmental plans, but rules that
do apply, e.g., vesting or normal retirement age requirements, are often
shrouded in pre- ERISA history, so subject to uncertainty
Typically not candidates for conversion to preapproved document
Presumably this is why Rev. Proc. 2016-37 is especially generous with
governmental plans in terms of remedial amendment periods and timing of
required amendments
Many public safety and other municipal plans nationally are probably going to be
amended in next years in significant ways to deal with funding issues; some
amendments will result in litigation
But unless IRS exercises the discretion it referenced in Rev. Proc. 2016-37, these
amendments will not be able to be submitted for determination letters
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Are Attorney Opinion letters a Viable
Alternative
• Many issues

-

Who is client? Plan sponsor, plan/trust, participants?

-

Recovery would be under state law and generally requires negligence
and reliance on erroneous opinion
Could law firm condition its opinion on assumption that if IRS took a
different position plan sponsor would fully utilize EPCRS to resolve?
Attorney’s preparation of discretionary amendment for adoption by
client may imply an opinion that amendment does not jeopardize
qualification
Opinions that are confined to amendments after last determination
letter may be more feasible than on plan as a whole

-

-

62

How About Insurance
• There is a market for fiduciary liability insurance, why not
for plan qualification?
• As previously indicated, if properly understood actual risk
of plan disqualification is low, while risk of correction costs
under EPCRS is significant
• Very little understanding of these very complex and
sometimes subtle issues in market, and little in way of
published statistics for actuaries to use to set premiums
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