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Notice
ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY
THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY
OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT
MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR
RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN.
You (and your employees, representatives, or agents) may disclose to any and all persons,
without limitation, the tax treatment or tax structure, or both, of any transaction
described in the associated materials we provide to you, including, but not limited to,
any tax opinions, memoranda, or other tax analyses contained in those materials.
The information contained herein is of a general nature and based on authorities that are
subject to change. Applicability of the information to specific situations should be
determined through consultation with your tax adviser.

SOUTH DAKOTA v. WAYFAIR:
ECONOMIC NEXUS – WHAT IT IS AND
HOW WE GOT HERE

Michael T. Dillon, President
mike@dillontaxconsulting.com

South Dakota v. Wayfair
➢

What is Economic Nexus?
•
Nexus is the connection or presence a state must
have with an out-of-state business (e.g., remote
sellers) before that business may be subject to
the state’s laws and regulation
•
Under economic nexus standards, typically, this
presence is satisfied by exceeding a threshold of
sales to customers in the state, even though no
other physical presence exists
•
For sales tax purposes, economic nexus
standards are relatively new concept
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South Dakota v. Wayfair
How Did We Get Here?
➢ Constitution – grants certain powers to Federal
government to limit state ability to regulate interstate
commerce
➢ Due Process Clause - concerned with fundamental
fairness of governmental activity
➢ Commerce Clause – concerned with limiting the effects
of state regulations on the national economy
•

US Const Art. I, Section 8, Cl. 3 - “The Congress shall have
the power...to regulate commerce...among the several
States...”
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South Dakota v. Wayfair
How Did We Get Here?
➢ Scripto, Inc. v. Carson (1960)
•
GA company w/10 independent representatives
•
Continuous solicitation in Florida
•
Independent rep vs. employee makes no difference –
establishes very real presence
•
“…to make a constitutional difference would open the
gates to a stampede of tax avoidance…”
•
Function over Form – Court concerned more with
activities conducted and their ability to create a
market for Scripto than whether reps were employees
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South Dakota v. Wayfair
How Did We Get Here?
➢ National Bellas Hess v. Dept. of Revenue (1967)
• Does remote seller have to collect tax on sales made
to in-state residents?
• Due process clause violated - Company received no
benefit from the state
• Commerce clause violated - Imposing tax w/no
physical presence impedes free flow of commerce
• “the Court has never held that a State may impose
the duty of use tax collection and payment upon a
seller whose only connection with customers in the
State is by common carrier or the United States mail."
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South Dakota v. Wayfair
How Did We Get Here?
➢ Complete Auto Transit, Inc. v. Brady (1977)
•
Non-resident businesses conducting interstate
commerce in a State may be asked to contribute
their “just share” to collecting that State’s taxes
when tax meets 4 prong test:
o
o
o
o

•

Substantial nexus with taxing state and activity the state
seeks to tax
Fairly apportioned – tax portion within state
Does not discriminate against interstate commerce
Fairly related to the services provided by the state

Most remote sellers concerned with first prong
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South Dakota v. Wayfair
How Did We Get Here?
➢ Quill Corporation v. North Dakota (1992)
•
Separation of constitutional concerns:
Due Process Clause –minimum contacts = economic
presence

•

o

Directing activities towards a state (eg, mailing catalogs,
making sales)

Commerce Clause – substantial nexus = physical presence

•
o

o
o

Seller must have a physical presence in a state, directly or
through third-party representatives
Congress has ultimate authority to change
“contemporary Commerce Clause jurisprudence might not
dictate the concurring same result”
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South Dakota v. Wayfair
How Did We Get Here?
➢ In theory, the physical presence standard protected
remote sellers from having to collect sales tax in more
than 10,000 jurisdictions across the US
➢ Since Quill, states’ decisions as to what constitutes
physical presence are often conflicting
•

Reasons = each case has unique facts, agency laws, resultsoriented approach, evolution of aggressive state tactics

➢ Taxpayers left in quandary as to what activities and
what level of activities are safe
➢ States exploit the lack of guidance through nexus
questionnaires and novel nexus theories
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South Dakota v. Wayfair
How Did We Get Here?
Trend To Adopt Far-Reaching Nexus Standards
➢ Agency – attribute nexus of agent to remote seller
•

Tyler Pipe - USSCt sanctioned this on basis that the presence of
agent enables remote seller to establish or maintain a marketplace

➢ Click-Through / Affiliate Nexus standard – attributional
• Click-Through Nexus: AR, CA, CT, GA, ID, KS, LA, ME, MI, MN, MO,
NV, NJ, NY, NC, OH, PA, RI, TN, VT, WA
• Affiliate Nexus: AL, AR, CA, CO, DC, FL, GA, ID, IL, IA, KS, LA, ME,
MD, MI, MO, NE, NV, NY, ND, OH, OK, PA, RI, SC, SD, TN, TX, UT, VA,
WV, WA

➢ Notice/Reporting standard – forced compliance
13

South Dakota v. Wayfair
How Did We Get Here?
➢ Direct Marketing Association v. Brohl (2015)
•

•

•

US Supreme Court reviews federal jurisdiction over a suit
brought by non-taxpayers to enjoin the enforcement of
Colorado’s notice-and-reporting requirements
Justice Kennedy (concurring) - Re: Quill, the Internet and
mobile devices now mean that “a business may be present in a
State in a meaningful way without that presence being physical
in the traditional sense of the term.”
“Quill now harm states to a greater degree than could have
been anticipated” and that “the legal system should find an
appropriate case for this Court to reexamine Quill and Bellas
Hess” in light of the Internet and changes in technology.
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South Dakota v. Wayfair
States impose economic nexus standards for sales tax nexus
(no physical presence required)
➢ South Dakota law: create a case for USSCt review of Quill
•
•

➢

➢

➢

>$100K in annual sales or 200 annual transactions creates nexus
No retroactive application and SD is SSTP state

Wayfair, Overstock and Newegg sue and SD SCt
determines law violates Commerce Clause as contrary to
Quill physical presence rule
October 2017 – SD seeks review of whether the US SCt
should abolish Quill physical presence requirement.
January 2018, the US SCt grants writ of certiorari,
meaning it will hear the case
15

South Dakota v. Wayfair
➢
➢

April 17, 2018 – oral arguments heard
South Dakota v. Wayfair, Inc. - (USSCt 6/21/18)
•

•

•

US Supreme Court issued a 5-4 decision, authored by Justice
Kennedy, holding that the Court’s prior decisions in National
Bellas Hess and Quill are overruled.
US SCt: Physical presence test is “unsound” and an “incorrect
interpretation of the Commerce Clause.” It creates market
distortions, is arbitrary, erodes confidence, promotes tax
evasion and stare decisis (legal principle calling for
precedential deference) cannot protect Court’s prior error
Court validated the Complete Auto four prong test for
determining the constitutionality of state tax law – laws
cannot discriminate or impose undue burdens in interstate
commerce
16

South Dakota v. Wayfair
➢

South Dakota v. Wayfair, Inc. - (USSCt 6/21/18)
•

•

Court did not attempt to craft a new bright line rule for
state sales tax, noting that the Commerce Clause favors a
“sensitive, case-by-case analysis of purposes and effects.”
However the Court redefined the substantial nexus prong of
Complete Auto for tax cases
o Company has nexus when it “avails itself of the substantial
privilege of carrying on business” in a jurisdiction.
o Nexus may be sufficient “based on the economic and virtual
contacts ... with the State.”
o Physical presence is still relevant, though it may not be
sufficient by itself
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South Dakota v. Wayfair
➢

Economic Contacts: significant sales or transactions for
delivery into the state
• SD law was not at issue, but Court viewed SD thresholds as
sufficient to prevent discrimination or undue burdens on
interstate commerce

➢

Virtual Contacts:
•

Without basis, the Court decided the large retailers in
Wayfair “undoubtedly maintain an extensive virtual
presence” in SD, referencing “targeted advertising,”
“instant access to most consumers through an internetenabled device,” a “virtual showroom,” and a “continuous
and pervasive virtual presence”
18

South Dakota v. Wayfair
➢ As for the Court’s review of dormant Commerce Clause
jurisprudence, the Court ruled that “[t]he question
remains whether some other principle in the Court’s
Commerce Clause doctrine might invalidate” SD law
➢ “other aspects of the Court’s Commerce Clause doctrine
can protect against any undue burden” on interstate
commerce
➢ Case remanded to SD for consideration of whether other
provisions of law impose undue burden on interstate
commerce
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South Dakota v. Wayfair
➢

October 31, 2018 – SD reaches settlement with litigants,
under which they began collecting sales tax 1/1/19. As
such, no further challenges to the SD law and all remote
sellers meeting threshold must collect tax starting
11/1/18

➢ Post-Wayfair, states tax laws will now be evaluated to
determine if they impose an undue burden on interstate
commerce.
➢ Legal battles will abound regarding thresholds, multistate
and local compliance and undue burden
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Wayfair Takeaways & Questions
➢

➢
➢
➢

➢

➢

➢

Though the Chief Justice Roberts’ dissent focused on the
role of Congress, such action is unlikely to come soon
Will same thresholds in larger states be challenged?
How do we define measurement basis and period?
When must a remote seller register once they exceed
threshold?
Will states pursue pre-Wayfair tax periods for pre-existing
economic nexus standards? Massachusetts does.
Will any states adopt retroactive economic nexus
provisions? NY did.
This applies to all taxpayers and physical presence is
alive.
21

POST-WAYFAIR
STATE ECONOMIC NEXUS
STANDARDS FOR SALES/USE TAX

Michael T. Dillon, President
mike@dillontaxconsulting.com

Post-Wayfair Economic Nexus: State Standards
➢

South Dakota Economic Nexus Thresholds
•

•
•
•

➢

Other Economic Nexus Thresholds
•

➢

26 states – CA, CO, DC, HI, IL, IN, IA, KY, LA, ME, MD, MI, NV,
NC, ND, NE, NJ, RI, SC, SD, UT, VT, WA, WV, WI and WY
>$100K annual sales or 200 transactions
Prospective application only
All are SSTP except CA,CO, DC, HI, IL, LA, MD, ME, MD, SC
12 states – AL, CT, GA, MA, MN, MS, NY, OH, OK, PA, TN, TX

Marketplace Nexus
•
•

10 states – WA, PA, OK, MN, NJ, CT, AL, IA, SD, DC
Amazon collecting for all sellers in all but DC, SD (yet)

(http://www.dillontaxconsulting.com/state-economic-nexus-standards?journal=76)
23

South Dakota-style Economic Nexus
➢

Rhode Island – enforced 8/17/17
•
•

➢

Hawaii – enforced 7/1/18
•

•

➢

Threshold Measuring Period: Previous or Current Calendar Year
Basis for Measuring Sales: gross sales of tangible personal
property, any software transferred electronically or by load and
leave, or taxable services
Threshold Measuring Period: Previous or Current Calendar Year
Basis for Measuring Sales: tangible personal property, services or
intangible property

Kentucky – enforced 7/1/18
•
•

Threshold Measuring Period: Previous or Current Calendar Year
Basis for Measuring Sales: tangible personal property, digital
property and taxable services
24

South Dakota-style Economic Nexus
➢

Vermont – enforced 7/1/18
•
•

➢

Maine – enforced 7/1/18
•
•

➢

Threshold Measuring Period: Prior 12 months
Basis for Measuring Sales: tangible personal property
Threshold Measuring Period: Previous or Current Calendar Year
Basis for Measuring Sales: gross sales of tangible personal
property, any products transferred electronically, or taxable
services

Illinois – enforced 10/1/18
•
•

Threshold Measuring Period: Prior 12 months
Basis for Measuring Sales: tangible personal property, excluding
exempt sales
25

South Dakota-style Economic Nexus
➢

Indiana and Michigan – enforced 10/1/18
•
•

➢

Maryland – enforced 10/1/18
•
•

➢

Threshold Measuring Period: Previous or Current Calendar Year
Basis for Measuring Sales: gross sales of tangible personal
property, products transferred electronically or services
Threshold Measuring Period: Previous or Current Calendar Year
Basis for Measuring Sales: gross sales of tangible personal
property, or taxable services

North Dakota – enforced 10/1/18
•
•

Threshold Measuring Period: Previous or Current Calendar Year
Basis for Measuring Sales: all sales, excluding nontaxable and
exempt sale
26

South Dakota-style Economic Nexus
➢

Washington – enforced 10/1/18
•
•

➢

Wisconsin – enforced 10/1/18
•
•

➢

Threshold Measuring Period: Previous or Current Calendar Year
Basis for Measuring Sales: gross sales of products & services

New Jersey – enforced 11/1/18
•
•

➢

Threshold Measuring Period: Previous or Current Calendar Year
Basis for Measuring Sales: gross retail sales (excludes resales)

Threshold Measuring Period: Previous or Current Calendar Year
Basis for Measuring Sales: tangible personal property, specified
digital products or services

Nevada – enforced 11/1/18
•
•

Threshold Measuring Period: Previous or Current Calendar Year
Basis for Measuring Sales: retail sales of tangible products
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South Dakota-style Economic Nexus
➢

South Carolina – enforced 11/1/18
•
•

➢

North Carolina – enforced 11/1/18
•
•

➢

Threshold Measuring Period: Previous or Current Calendar Year
Basis for Measuring Sales: gross proceeds of all taxable retail
sales, exempt retail sales, and wholesale sales of tangible
personal property, inc. sales of property owned by another)
Threshold Measuring Period: Previous or Current Calendar Year
Basis for Measuring Sales: gross sales of tangible/digital goods

South Dakota – enforced 11/1/18
•
•

Threshold Measuring Period: Previous or Current Calendar Year
Basis for Measuring Sales: gross sales of tangible personal
property, products transferred electronically or services
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South Dakota-style Economic Nexus
➢

Colorado – enforced 12/1/18
•
•

➢

Iowa and Louisiana – enforced 1/1/19
•
•

➢

Threshold Measuring Period: Previous or Current Calendar Year
Basis for Measuring Sales: gross sales of tangible personal
property, products transferred electronically or services
Threshold Measuring Period: Previous or Current Calendar Year
Basis for Measuring Sales: gross sales of tangible personal
property, products transferred electronically or services

Nebraska – enforced 1/1/19
•
•

Threshold Measuring Period: Previous or Current Calendar Year
Basis for Measuring Sales: gross sales of products and services
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South Dakota-style Economic Nexus
➢

Utah – enforced 1/1/19
•
•

➢

West Virginia – 1/1/19
•
•

➢

Threshold Measuring Period: Previous or Current Calendar Year
Basis for Measuring Sales: gross sales of tangible personal
property, products transferred electronically or services
Threshold Measuring Period: Previous or Current Calendar Year
Basis for Measuring Sales: gross revenue from the sales of tangible
personal property and services

District of Columbia – 1/1/19
•
•

Threshold Measuring Period: Previous or Current Calendar Year
Basis for Measuring SalesBasis for Measuring Sales: gross sales of
tangible personal property, products transferred electronically or
services
30

South Dakota-style Economic Nexus
➢

Wyoming – 2/1/19
•
•

➢

Threshold Measuring Period: Previous or Current Calendar Year
Basis for Measuring Sales: gross revenue from the sales of tangible
personal property, admissions and services

California– 4/1/19
•
•

Threshold Measuring Period: Previous or Current Calendar Year
Basis for Measuring Sales: gross revenue from the sales of tangible
personal property, admissions and services
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Other States’ Economic Nexus
➢

Massachusetts – enforced 10/1/17
•
•
•

➢

$500,000 AND 100 transactions
Threshold Measuring Period: Previous Calendar Year
Basis for Measuring Sales: all sales of tangible personal property
or services, however consummated

Ohio – (potentially) enforced 1/1/18
•
•
•

$500,000
Threshold Measuring Period: Previous or Current Calendar Year
Basis for Measuring Sales: taxable tangible personal property or
services
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Other States’ Economic Nexus
➢

Mississippi – enforced 9/1/18
•
•
•

➢

Alabama – enforced 10/1/18
•
•

•

➢

$250,000
Threshold Measuring Period: Prior 12 months
Basis for Measuring Sales: total sales of product and services,
including nontaxable and exempt sales
$250,000
Threshold Measuring Period: Previous Calendar Year
Basis for Measuring Sales: all sales of tangible personal property or
services, however consummated

Minnesota – enforced 10/1/18
•
•
•

$100,000 (10 or more sales) or 100 transactions
Threshold Measuring Period: Prior 12 months
Basis for Measuring Sales: gross retail sales of tangible personal
property (this excludes resales)
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Other States’ Economic Nexus
➢

Connecticut – enforced 12/1/18
•
•
•

➢

Georgia – enforced 1/1/19
•
•

•

➢

$250,000 and 200 transactions
Threshold Measuring Period: Prior 12 months
Basis for Measuring Sales: gross receipts
$250,000 or 200 transactions
Threshold Measuring Period: Previous or Current Calendar Year
Basis for Measuring Sales: gross sales of tangible personal
property, delivered electronically or physically

New York – enforced immediately (1/19, potentially earlier)
•
•
•

$300,000 AND 100 transactions
Threshold Measuring Period: Prior 4 quarters
Basis for Measuring Sales: gross sales of tangible personal
property
34

Other States’ Economic Nexus
➢

Pennyslvania – enforced 7/1/19
•
•
•

➢

Texas – enforced 10/1/19
•
•

•

➢

$100,000
Threshold Measuring Period: Prior 12 months
Basis for Measuring Sales: gross sales
$500,000
Threshold Measuring Period: Previous Calendar Year
Basis for Measuring Sales: gross sales of tangible personal
property or taxable services

Tennessee – delayed
•
•
•

$500,000
Threshold Measuring Period: Prior 12 months
Basis for Measuring Sales: gross sales
35

Marketplace Economic Nexus
➢
➢
➢
➢
➢

Intended to force marketplace facilitators to collect sales
tax on all remote sales for all remote sellers
Amazon collecting for all sellers: WA, PA, OK, MN, NJ, CT,
IA, AL
Etsy in WA, PA, OK and Ebay to begin in 2019
Washington – enforced 1/1/18
Pennsylvania – enforced 4/1/18 (4/19 for digital)
•

➢

➢

Amazon provide seller info and sales for 2014-2016 to DOR

Oklahoma – enforced 7/1/18 ... followed by Minnesota,
New Jersey, Connecticut, Alabama, Iowa, South Dakota
Growing trend – expect more states in 2019
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Notice & Reporting Requirements
➢ 12 states with some or all requirements - CO, KY, LA, OK,
PA, RI, SD, TN, VT, WA, GA, IA
•

•

Remote sellers whose sales exceed threshold (as low as $10K)
must elect:
1.

Register, collect and remit despite no physical presence OR

2.

Notify buyers on website, at time of sale and annually, AND in many
states notify taxing authority annually of all sales to all customers

All states impose economic nexus but some provide this option

➢ Severe penalties for non-compliance
•

PA – min. $20K

•

WA – $20K failure to post; $5K-$100K+ failure to report to
customer and $20K+ failure to report to DOR
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Post-Wayfair Economic Nexus: State Standards
➢

➢

➢

Does this Apply to All Sellers?
•
Yes – all remote sellers whose sales exceed the
threshold must register, collect and remit sales tax
on all taxable products and services
Does this Apply Retroactively?
•
SD law does not, but Court did not require
prospective only application of its decision. States
may do so, however this is ripe with opportunity for
challenge.
Drop-shipments – if your drop-shipping supplier has
nexus as a result of sales in these states, they may
require a resale certificate, or may charge sales tax
38

Post-Wayfair Economic Nexus: State Standards
➢

➢

This leaves 8 states that may have to address this
legislatively, or administratively, prior to requiring
remote sellers to collect sales tax on sales to customers
in their jurisdiction
Several states currently limit nexus to physical presence
•

➢

However, MD did and this did not stop it from introducing
emergency regulations adopting SD-style economic nexus

Several states have broad, “catch-all” definitions for
what constitutes “doing business” (i.e., having nexus) in
the state
•

See eg, CA and TX – both adopted without legislation
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Post-Wayfair Economic Nexus: State Standards
➢ Though physical presence is no longer the minimum
threshold over which states may assert substantial
nexus, it still typically creates nexus
➢ Many states have not changed laws
➢ Attributional nexus – agency, click-through, affiliate
➢ Growing trend that digital items may create physical
presence
•

Cookie nexus – IA, MA, OH, RI

•

Data on server or network of servers

•

Licensed software used on customer computer
40

Post-Wayfair Economic Nexus: State Standards
Physical presence includes:
➢ Offices or tangible personal property
➢ Employees or Contractors – doing anything at all!
➢ Delivering goods in company vehicles
➢ Storing Inventory (Amazon FBA retailers)
➢ Regular, even Sporadic visits
➢ Trade Shows - Exhibiting / Orders, even Attending
➢ Data or space on a server or a network of servers
➢ Owning/licensing software to customer – TX (SaaS?)
➢ Virtual Presence – “cookie nexus” (MA)
➢ Attributional Nexus – agency and “affiliates”
41

Post-Wayfair Economic Nexus: State Standards
➢

➢
➢
➢
➢
➢
➢
➢

➢

Nexus Free For All? Patchwork of different standards
and thresholds from state to state
Heightened enforcement of existing nexus laws - Yes
More economic nexus standards – tripled since Wayfair
Potential for “virtual” nexus provisions (e.g., cookies)
States begin taxing more services
Retroactive Application of new nexus laws – not likely
Lower thresholds – not likely, but WA, PA, OK
Lawsuits challenging the constitutionality of state nexus
provisions
Congressional Action? Don’t Hold Your Breath
42

IMPACT ON NON-U.S. BASED
REMOTE SELLERS

Martin Eisenstein, Brann & Isaacson
meisenstein@brannlaw.com

Key Features of the New Test
• No bright line but case-by-case approach
• Substantial Nexus: “Taxpayer ‘avails itself of the
substantial privilege of carrying on business’ in
that jurisdiction.”

• Common carrier deliveries count:
• $100,000 of goods/200 separate transactions

• Virtual presence: Cookies and apps
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“Some Other Principle”
• Discrimination: In-state retailers vs. interstate
sellers
• Undue Burden: The “Wayfair Factors”
• Size of company and magnitude of sales
• Retroactivity of the state’s law
• SSUTA
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“Some Other Principle”
• SSUTA
• Single state level administration
• Uniform definitions of products and
services
• Simplified tax structures
• Provides free software
• Immunity from Liability
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Internet Sellers: Substantial Nexus
• Substantial Nexus Questions
• Is it a relative test by population of state?
• If sales transactions exceed the threshold but sales are
below the dollar amount, is that substantial?
• Does the nature of the delivery into the state affect
substantial nexus?
• Company owned trucks? Contract carriers?
• Does the absence of delivery—digital transmission—
change the answer?
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Special Issues for
International Sellers
• Two additional elements to the Complete Auto test:

• Is there a substantial risk of international multiple
taxation; i.e. does the foreign country impose a
transactional tax?
• Does the tax prevent the federal government from
speaking with one voice; i.e. treaty commitments?
• Potential Due Process Issues: Is there a minimum
connection/definite link to the state?
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Special Issues for
International Sellers
• Is an assessment enforceable outside of the U.S.?

• May not be enforceable in Seller’s home country;
requirement of comity
• But states have significant power within the U.S.
to obtain collection of assessments
• States will place a lien on receipts due from a
credit card company
• The lien would be enforceable under U.S. law
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How should an international seller
approach Wayfair issues?
• The problem:

• The state and local laws are changing almost on a
daily basis
• The laws vary by states
• The Commerce Clause and Due Process Clause tests
require a case-by-case analysis
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Bringing Order To Chaos
• Relevant Facts:

• State Laws: What do they provide?
• State Enforcement
• Burdens Imposed by States
• Company Features
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The Questions
• State Laws:
• How does the state statute/regulation
define a company required to collect the
state sales tax?

• 3 Types:
• Physical presence
• Economic presence
• To full extent of the U.S. Constitution

53

The Questions
• State Enforcement:
• Announced Date for collection
• Is it retroactive, in fact or in effect?
• MA is retroactive
• ME and VT with start dates of 7/1/18, and NY
requiring immediate collection are in effect
retroactive.
• Other states have varying dates.
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The Questions
• Determination of the Economic Threshold:
• On a rolling basis: See CA and MD
• Determination of jurisdictions to collect
• CA-district taxes
• CO-local jurisdictions, both state administered and
home rule jurisdictions
• Determination of impact on other taxes in states: e.g.
gross receipts taxes/income taxes/franchise taxes
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Additional Questions
• State Burdens/Discrimination
• Is it one of the 24 SSUTA states?
• Does the state have local tax rates
• Does the state provide for different exemptions at
the state and local level
• NY; LA; CO
• Does the state compensate retailers for
collection?
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Facts Regarding The Company
• Sales nationally and by state
• Nature of company’s business, including whether
products are taxable in the various states
• Does the company provide services? Digital Goods?
• Is the Company able to determine the destination of
the goods/services
• How does the Company market its products?
• Does the Company pay transaction taxes in any other
country on U.S. sales?

57

Facts Regarding The Company
• Order system and platform
• Are the operating systems customized
• Does the company collect in any states?
• When can the company realistically collect?
• What are the complications of collecting?
• Number of separate products
• Integration with order/return systems
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Key Considerations
• Should the Company consider registration in the
SSUTA states rather than each state individually?
• Advantages: Payment of Certified Service Provider
(“CSP”) for lookup service and filing of returns;
also provides some immunity
• Disadvantages: Required to register in all states
• Who should register the company?
• CSP? Outside professional? Company itself?
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Key Considerations
• Is registration in a state on a special form?

• Special Remote seller registration (SC, OK and IN)
• AL: Simplified Sellers Use Tax

• LA: Application to File Direct Marketer Sales Tax
Return, Form R-1031A
• Should registration be done electronically?
• GA, MA, NY, and SD require electronic
registration.
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Key Considerations
• Effect on other State taxes:
• OH and WA: Gross receipts taxes
• KY and OK position
• Does the state give the seller the option to collect or
to comply with notice and reporting?
• PA (until 6/1/19); OK; RI

• Any potential liabilities for past activities
• Consider VDA or other negotiated solution
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Putting It All Together
• Compile findings in a matrix on a state by state basis:
• List company sales (dollars and transactions)
• Describe state law and enforcement

• Identify possible exposures and defenses
• Determine a proposed plan of action on a state-bystate basis
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Reconciling Permanent Establishment
Rules with State Nexus Principles

Sylvia F. Dion, CPA, Founder & Managing Partner
PrietoDion Consulting Partners LLC
sylviadion@prietodiontax.com
www.prietodiontax.com

Reconciling Permanent Establishment Rules with
State Nexus Principles
➢

Typical treaty language addressing the taxation of business profits,
generally found in Article 7 (VIII) of the applicable treaty (due to
many treaties following OECD model treaty language).
“The business profits of an enterprise of a Contracting State shall
be taxable only in that State unless the enterprise carries on
business in the other Contracting State through a permanent
establishment situated therein. If the enterprise carries on
business as aforesaid, the profits of the enterprise may be taxed
in the other State but only so much of them as is attributable to
that permanent establishment.”
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Reconciling Permanent Establishment Rules with
State Nexus Principles
➢

➢

Permanent Establishment (PE) generally defined in Article 5 (V) of
many bi-lateral treaties.
Generally means a “fixed place of business through which the
business of the enterprise is wholly or partly carried on” and often
explicitly includes:
✓ a place of management;
✓ a branch;
✓ an office;
✓ a factory;
✓ a workshop; and
✓ a mine, an oil or gas well, a quarry, or any other place of
extraction of natural resources
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Reconciling Permanent Establishment Rules with
State Nexus Principles
➢

Depending on treaty, the PE definition may also include temporary site if
activity at that site exceeds certain time periods:
• a building site or construction, assembly or installation project which
exists for more than 9 months [US-Australia Treaty, Art V(2)(h)];
• an installation, drilling rig or ship that, for an aggregate period of at
least 6 months in any 24 month period, is used by an enterprise of one
of the Contracting States in the other Contracting State for dredging
or for or in connection with the exploration or exploitation of natural
resources of the sea-bed and subsoil [US-Australia Treaty, Art V(2)(i)]
• A building site or construction or installation project constitutes a
permanent establishment only if it lasts more than 12 months. The
use of an installation or drilling rig or ship in a Contracting State to
explore for or exploit natural resources constitutes a permanent
establishment only if such use is for more than twelve months. [USSweden Treaty, Art V(3)]
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Reconciling Permanent Establishment Rules with
State Nexus Principles
➢

Activities that will not create or be considered a PE may include:
✓ the use of facilities solely for the purpose of storage, display or
delivery of goods or merchandise belonging to the enterprise;
✓ the maintenance of a stock of goods or merchandise belonging to the
enterprise solely for the purpose of storage, display or delivery;
✓ the maintenance of a stock of goods or merchandise belonging to the
enterprise solely for the purpose of processing by another enterprise;
✓ the maintenance of a fixed place of business solely for the purpose of
purchasing goods or merchandise or of collecting information for the
enterprise;
✓ the maintenance of a fixed place of business solely for the purpose of
carrying on, for the enterprise, any other activity of a preparatory or
auxiliary character;
✓ the maintenance of a fixed place of business solely for any
combination of the activities above
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Reconciling Permanent Establishment Rules with
State Nexus Principles
➢

➢

➢

➢

Many treaties indicate that the use of broker, general commission agent
or other agent of independent status, where such party is acting in
ordinary course of the broker’s, general commission agent’s or
independent agent’s business will not create or give rise to a PE.
Several of types of activities which might not create or be considered a
U.S. PE are the very activities which WILL create a physical presence
nexus for sales/use or other state taxes.
Common misperception held by foreign sellers – many believe bi-lateral
treaty protects them state taxation or obligations.
Economic nexus creates an even greater distinction. A foreign company
may have absolutely no presence of any type in the U.S. that could in any
way create or be considered a PE but could meet economic nexus
thresholds and have sales/use tax nexus.
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Reconciling Permanent Establishment Rules with
State Nexus Principles
➢

U.S. activities in which a foreign seller is very likely to engage in include:
✓ Renting or leasing a facility for the storage, display or distribution of
the foreign seller’s inventory;
✓ Maintaining the foreign seller’s inventory in a third-party fulfillment
center, contracting with the third-party fulfillment partner for the
fulfillment of orders:
✓ Maintaining the foreign seller’s inventory in a fixed place of business
solely for additional processing.
✓ Utilizing a independent sales agents (broker, general commission
agent, or any other independent agent) for the solicitation of orders
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Reconciling Permanent Establishment Rules with
State Nexus Principles
➢

➢

A foreign entity engaged in selling activity in the U.S. who qualifies for
treaty benefits might not be subject to U.S. federal taxation.
But states are not a “party to” or “bound-by” bi-lateral tax treaties –
thus, the absence of treaty protection at the state level means non-US
companies could find themselves subject to various state tax obligations:
✓ Sales tax: High likelihood of being subject to sales tax registration,
reporting and remittance obligations if physical or economic nexus
exists (treaty likely to have no impact)
✓ Income tax: State law may explicitly indicate that state follows
treaty or state law may indicate federal taxable income is the
starting point for state taxable income (and the state law has no addback provisions that would require adding back treat exempt
income). Alternatively, state may explicitly indicated treaty not
respected or have add-back provisions.
✓ Non-income based tax, e.g., gross receipts, franchise: likely to apply
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Reconciling Permanent Establishment Rules with
State Nexus Principles
Section Recap
✓
✓

✓

✓

PE concept is not the same as state tax nexus
Foreign entity may engage in U.S. activities and avoid creating a PE, but
many “PE protected” activities can create state tax nexus (e.g., storing
inventory in state, engaging sales agents)
Economic nexus creates even greater distinction between PE and state
nexus as foreign entity may have absolutely no U.S. presence (other than
sales to U.S. consumers) and still have nexus for sales/use tax purposes
Treaty may have no impact on other types of state taxes, e.g.,
income/franchise, gross receipts, privilege taxes
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Registration Requirement and Issues
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Registration Requirements and Issues
➢

➢

Non U.S. companies likely to have sales tax registration, reporting and
remittance duties due to physical presence, e.g., own inventory
stored/fulfilled from within state, or meeting economic nexus thresholds
Issues non-U.S. companies face:
✓ Comprehending that each state is separate, sovereign government
with power to tax (federalism)
✓ Understanding which state agency to “register” with, including
understanding difference between registering with Secretary of State
versus registering with State agency charged with administering the
state’s tax laws
✓ Terminology issues, e.g., in many foreign countries, term “register”
used to describe organizing, forming a legal entity; if “registering”
with a Secretary of State, are said to be “foreign qualifying” to do
business in the state.
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Registration Requirements and Issues
Registration issues non-U.S. companies face, continued:
➢ Each state has its own rules, regulations, requirements
➢ Finding which is appropriate agency to deal with. State Tax agencies
go by various names in different states;
✓ Department of Revenue (used by majority of states)
✓ Department of Taxation
✓ Division of Taxation
✓ Department of Taxation and Finance
✓ Department of Finance and Administration
✓ Department of Tax and Fee Administration
✓ Department of Treasury
✓ Comptroller of Public Accounts
✓ State Tax Commission
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Registration Requirements and Issues
Registration issues non-U.S. companies face, continued:
➢ What type of certificate, license, permit is the foreign company required
to register for;
✓ Retail license (certificate, permit)
✓ Sales tax license (certificate, permit)
✓ Seller’s use tax permit, certificate
✓ Use tax permit, certificate
➢ Similarly, is foreign company registering to collect sales or use tax?
➢ In some states tax being collected isn’t a sales or use tax but a gross
receipts or privilege tax that functions like a sales tax in that the seller
is allowed to charge the tax on the transaction and pass it onto the
consumer.
▪
Examples include: Arizona Transaction Privilege Tax (TPT), Hawaii
General Excise Tax (GET), New Mexico Gross Receipts Tax (GRT)
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Registration Requirements and Issues
Foreign companies face additional issues in the registration process.
➢ Foreign companies may not be able to register through a State’s online
registration portal.
✓ State registration portal may not be equipped to accept a non-U.S.
address or foreign phone numbers - only U.S. addresses and phone
numbers can be entered
✓ State registration portal may require a Secretary of State
document/file number (discussed in future slide)
✓ State registration portal requires an SSN or ITIN for every owner,
officer, partner, LLC member (“responsible parties”)
➢

Foreign company may opt to organize a U.S. legal entity, e.g., LLC, and
obtain U.S. virtual office (which will help with the U.S. address issue) –
but lack of SSN or ITIN of responsible parties will still be an issue.
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Registration Requirements and Issues
➢

➢

Foreign responsible parties with no SSN or ITIN creates dilemma as state
sales tax laws may indicate require to register, conflicts with federal law.
A foreign responsible party who is resident in their home country and has
no U.S. personal filing obligation likely not able to obtain an SSN or ITIN.
✓ Generally must be U.S. Citizen to obtain an SSN.
✓ IRS has strict requirements that must be met to be issued an ITIN.
▪
▪

▪
▪

▪

➢

Nonresident alien required to get ITIN to claim treaty benefits
Nonresident or U.S. resident alien with a U.S. personal federal tax
filing requirement
Dependent or spouse of a U.S. citizen/resident alien
Nonresident alien student, professor or researcher filing a U.S. federal
tax return or claiming an exemption
Dependent or spouse of a nonresident alien holding a U.S. visa

Applying for an ITIN for the sole purpose of registering for sales/use tax
account not valid reason.
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Registration Requirements and Issues
➢

➢

➢

Due to online registration portal limitations and/or lack of SSN or ITIN for
responsible parties - paper registration application may be required.
Cons:
✓ Longer processing time – 4 to 6 weeks before account number and
permit/license/certificate received is common
✓ States may request additional information
✓ Addresses and other info keyed in by state may need to be corrected
✓ Set up of online filing account may not be as streamlined
Pros:
✓ Ability to add notes and explanations onto application, e.g., why
responsible parties do not have SSNs or ITINs
✓ Ability to attach key documents e.g., foreign identification documents
such as passports, foreign country articles of formation
✓ Ability to make it clear that only applying for sales tax purposes
✓ Ability to attach POA with application (if submitted by representative)
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Registration Requirements and Issues
➢

➢

Some states may not accept paper registrations application (NOTE: state may
indicate paper application not allowed but will still accept paper form)
Due to lack of SSN or ITINs, state may require an affidavit from responsible
party or parties indicating their acceptance of responsibility for taxes owed;
state may require affidavit be notarized. Sample language:
“I,_____, 100% Owner and President of _____, affirm that as a non-U.S.
Citizen, I am not eligible for a U.S. Social Security Number (SSN).
Additionally, I, ___, affirm that I do not have an individual U.S. federal
income tax filing obligation and do not meet the Internal Revenue Service
(IRS) criteria for the issuance of an Individual Taxpayer Identification
Number (ITIN). Therefore, irrespective of [State] code section XXX, due to
the U.S. laws, I am unable to provide either an SSN or an ITIN. Because
neither an SSN nor an ITIN can be provided, I, _____, will accept the
jurisdiction of the [State] Courts should there be a judgment regarding the
payment of [State] sales or use taxes.”
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Registration Requirements and Issues
▪

Is a “registration” required with the Secretary of State (this agency may be
called by a different name depending on state, e.g., Division of Corporations)
➢ Not the same as registering with the State Tax agency
➢ Terminology used can be confusing – registering with the Secretary of
State generally referred to as “foreign qualifying” (any entity which is
not organized or formed under the laws of that specific state is
considered a “foreign” entity. For instance, a Corporation organized
under the laws of Delaware who registers with the Secretary of State of
California is considered a foreign corporation in California)
➢ Different standard for requiring to company to “foreign qualify” than
state nexus standards
➢ Many state tax online registration portals require the registering company
to have a document/file number issued by the Secretary of State (can be
left off paper registration application - may be asked for later)
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Registration Requirements and Issues
▪

Will registering with State Tax agency (e.g., Department of Revenue,
Department of Taxation, etc.) for sales tax purposes due to meeting physical
or economic nexus automatically subject foreign company to non-sales tax
filing obligations?
➢ Many registration applications are a “combined registration application”
used to register for all type of taxes within that state
➢ Both online and paper registrations may cause registering company to be
inadvertently registered for other types of taxes due to questions asked
on form, e.g., all registrations ask for legal entity type - simply indicating
the registration company is a corporation will “register” a company for
the corporate income tax, which may or may not be applicable
• Example: Florida DR-1, Business Tax Registration. If indicate that
registering company is a corporate entity, will be subject to Florida’s
corporate income tax and filing obligation will exist (must be
affirmatively protested)
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Registration Requirements and Issues
▪

▪

What is the impact of marketplace facilitator laws on registration requirements? Is
foreign company that sells to U.S. consumers only via third-party marketplace
(e.g., Amazon) required to registration?
➢ If all sales to U.S. consumers only via marketplace (no other sales channel)
and requirement to register due only to meeting economic nexus thresholds
(i.e., no physical presence in state), then possibly no registration needed
If all sales to U.S. consumers are B2B sales (sales for resale) is registration
required?
➢ Possibly yes, but depends on state – several states require the inclusion of
both retail and wholesale sales in determining whether economic nexus met
➢ Some states with marketplace facilitator laws impose taxes which are not
remitted by the third-party marketplace - foreign seller still responsible for
reporting and paying non-sales taxes
•
Example – Amazon collecting, reporting and remitting WA sales tax on all
third-party marketplace sales but not reporting/paying the WA B&O tax.
Foreign seller may still be required to register if subject to WA B&O tax.
83

Registration Requirements
SECTION RECAP
➢

➢

Adoption of sales tax economic nexus creates new registration requirements
for foreign companies.
Numerous issues and considerations:
✓

✓

✓

✓

✓

✓

State online registration portals often can’t be used by foreign sellers to register
due to system inability to accept foreign addresses, foreign phone numbers,
require that responsible parties have a U.S. SSN or ITIN
State law requirement that all responsible parties provide an SSN or ITIN creates
dilemma as foreign responsible parties are generally not eligible for an SSN and do
not meet criteria for issuance of an ITIN
What type of permit/license/certificate is the foreign seller registering for – sales
tax? use tax? Will the foreign seller be collecting sales tax, use tax?
Often registering via paper registration application only/best option – but more
labor intensive and longer process
Is foreign company required to register with Secretary of State or for other types
of state taxes? Will state register the company for other types of state taxes (even
if they are not applicable)
What impact do marketplace facilitator laws have on requirement to register
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STATE INCOME, GROSS RECEIPTS
AND FRANCHISE TAX OBLIGATIONS

Martin Eisenstein, Brann & Isaacson
meisenstein@brannlaw.com

Taxes Other Than Sales
Taxes and Property Taxes
• Income Taxes
• Gross Receipts Taxes

• Franchise Taxes
• Taxes based on Income (CA)
• Taxes Based on Paid In Capital (IL)/Net
Worth (AL)
• 13 states have such taxes
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The Wayfair Effect: Physical Presence Is Not
a Commerce Clause Requirement
• Effect One:
• Removes the Commerce Clause Physical Presence
requirement for all taxes
 The Court confirmed the Complete Auto four part

test applies to all state taxes
 The Court reinterpreted the substantial nexus

prong to make clear that physical presence is not
required
 First time that the U.S. Supreme Court ruled that

physical presence not required for any tax
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The Irony of Wayfair
• Prior to Wayfair, the states argued (and largely
prevailed) that physical presence test of nexus only
applied to sales taxes.
• Income taxes: Trademark Holding Company cases
Geoffrey v. (S.C. 1993). KFC Corp. v. Iowa Dep’t of
Revenue, 792 N.W.2d 308 (Iowa 2010), cert. denied, 565
U.S. 817 (2011)
• Gross Receipts taxes: MTC Factor Presence test adopted
in 2002. Crutchfield Corp. v. Testa,, 2016-Ohio-7760
• Franchise and income taxes: Capital One Auto Finance,
OTR 326 (2016), affirmed on other grounds 423 P.3d 80
(August 2018), which didn't cite Wayfair.
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States: Because of Wayfair They Are Free to
Impose Taxes Based on Sales Alone
• Effect Two: States and local jurisdictions have sought to
impose taxes on companies without a physical presence.
• Portland Oregon referendum adopted on 11/6/18: 1% gross
receipts tax on sales in Portland on a “large retailer,”
• San Francisco referendum adopted on 11/6/18: 1% gross
receipts tax if more than $500,000 of SF gross receipts
• Proposed amendment to Philadelphia BIRT (Business
Income and Receipts Tax): $100,000 of receipts may create
nexus
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States: Because of Wayfair They Are Free to
Impose Taxes Based on Sales Alone
• Does Registration to collect Sales Taxes Require
Payment of Income Taxes and Franchise Taxes?
• Kentucky and Oklahoma automatic response is to
register the companies for income tax.
• Should companies be reserving for potential income
tax and franchise tax liability based on Wayfair?
• Wells Fargo announcement of increase of its
income tax reserves by $481 million as a result of
Wayfair.
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Will States Seek to Extend
Wayfair Beyond Sales Taxes?
• By interpretation of broad doing business language in
statute:
• Franchise Tax on Paid In Capital or Net Worth
• AL Stat Sec. 40-14A-22 on privilege of doing
business

• 805 ILCS 5/15.65 IL franchise tax on the privilege of
exercising the authority to do business in the state
• Oklahoma Tax Commission LR- 00 -37 (2000)
• By legislative enactment..
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Limitations on a State’s Power to Tax
• Limitations
• Commerce Clause
• Economic nexus standard: “Taxpayer ‘avails itself of
the substantial privilege of carrying on business’ in
that jurisdiction.”
• Discrimination
• Undue Burden-Retroactivity
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Limitations on the States Power to Tax
• Other Limitations
• Due Process Clause:
• requires “some definite link, some minimum
connection, between a state and the person,
property or transaction it seeks to tax.”
• Tax Must Be Authorized by Underlying State Statute
• Public Law 86-272
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State Tax Statute Must Authorize
• It is more common that the statute limits the tax to those
companies engaged in business activities in the states
• Exceptions (MTC Factor presence states)(Sales alone):
• Income Tax: Alabama; California; Colorado;
Connecticut; Michigan; New York; Tennessee; and
Virginia
• Gross Receipts Tax: WA, OH, TN, and NV but not TX
• Franchise Taxes: 13 states require payment of tax if
“doing business in the state” or company obtains
certificate of authority
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Does Wayfair affect P.L. 86-272 protection?
•

The short answer to the question is no.
•

Wayfair is a dormant commerce clause case that
relates to the restrictions on a state power’s to
impose tax on interstate commerce in the absence
of federal legislation.

•

P.L. 86-272 preempts state tax laws under the
supremacy clause of the Constitution.
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What protections are provided
by P.L. 86-272?
•

P.L. 86-272 provides that a state (or political
subdivision) may not “impose . . . a net income tax on
the income derived within such State by any person
from interstate commerce if the only business
activities within such State by or on behalf of such
person” are as follows: the solicitation of orders in
such State for sales of tangible personal property if
orders are sent outside the state for approval and are
fulfilled from outside of the State
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What protections are provided
by P.L. 86-272?
•

Protected activities also include:
•

The maintenance in the state by an independent
contractor of an office in the state so long as the
independent contract is engaged in mere
solicitation of the sale of tangible personal
property.
•

An independent contractor is defined as an
agent that does work for more than one
principal.
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What companies and activities are not
protected by P.L. 86-272?
• Protection is not provided to companies incorporated in
the taxing state.
• Protection is not provided for taxes other than taxes
based on net income.
• The majority of commentators assert that the protection
does not extend to companies that sell services, license
intangibles or lease products. Richard Cram, “No Shade
for Cloud Computing Income Under P.L. 86-272” State
Tax Notes, Sept. 24, 2018
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What companies and activities are not
protected by P.L. 86-272?
•

The presenter thinks that the majority opinion is wrong. See,
Eisenstein and Bessey, Wayfair and P.L. 86-272 in a Services
Economy, State Tax Notes, November 5, 2018
•

The protection in P.L. 86-272 is not limited to income
derived from the sales of tangible personal property.
•

The reference regarding sales of tangible personal
property relates only to the nature of in-state activities

•

Under the Supremacy Clause the intent of Congress is
critical—the language of the statute is essential to
determining intent.

•

The legislative history supports the presenter’s minority
view.
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Does doing business on the Internet void
the P.L. 86-272 protection?
• Wayfair concluded that the virtual contacts with a state of
an Internet site and economic contacts created nexus.
• Some have argued that such virtual and economic contacts
are activities in the state that exceed the P.L. 86-272
protection.
• PL 86-272 sets the lower limit of a state’s power to tax.
Heublein Inc. v. SC Tax Commission, 409 U.S. 275 (1972)
• Standard under the Commerce Clause is not same under
P.L. 86-272 because different basis for limitations on
state powers. See Eisenstein and Bessey article
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Income Tax: Wayfair’s Effect on the
Joyce and Finnigan Tests
• Joyce and Finnigan are references to two different ways of
calculating a unitary group’s sales factor numerator in a
combined or consolidated return.
• Under Joyce (18 states), only the sales of a corporation with
nexus will be included in the numerator of the sales factor.
• Under Finnigan (17 states), if any company of the group has
nexus the sales of all companies will be included in numerator.
• Effect of Wayfair: If company is not protected by P.L. 86-272,
then more states to be included in sales numerator of
destination state.
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Income Tax: Wayfair’s Effect on the
Throwback/Throwout Rules
• 25 states have a throwback rule, which provides
that sales to a state without nexus are included
in the home state’s numerator.

• Two states have throwout rules (NJ and WV):
provide that any sales to a state where the
company is not obligated to pay the income tax
are removed from both the numerator and
denominator.
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A Word About Permanent Establishment
• Bilateral Tax Treaty Concept :
• Does not provide absolute immunity from state
income tax
• May limit the income subject to a state’s income tax
• Some states use federal taxable income as a starting
point: e.g. NC
• Some states have special rules to avoid the
consequence of zero income: e.g. CO
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Takeaways
• Wayfair’s effect highlights the importance of good tax
planning
• P.L. 86-272 limits should not be inadvertently tripped
• Adopt guidelines
• Carefully consider registration to do business in a state.
• May be a concession that company is doing business.
See Louisiana Private Letter Ruling No. 08-007

• Dilution of the sales factor
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