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This presentation has been prepared as a general discussion of these matters. It is not, and does not attempt to be, comprehensive in nature.
It should not be regarded as legal advice. Readers should seek specific legal advice before taking any action with respect to the matters
discussed herein. Any discussion of U.S. Federal tax law contained in this presentation was not intended or written to be used, and it cannot
be used by any taxpayer, for the purpose of avoiding penalties that may be imposed on the taxpayer under U.S. Federal tax law.
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Background
ac g ou d
•

At issue was the decision by a plan administrator as to how to
accountt for
f a prior
i lump-sum
l
award
d iin d
determining
t
i i th
the amountt off
current pension benefits due.

•

p y
Frommert, received a lump-sum
p
distribution in 1986
One employee,
of $147,780.

•

He resumed work at the same company in 1989, and in 1996 was
informed that his monthly benefit earned to date would be $2
$2,842
842
per month, “reduced if you’ve had a prior distribution.”

•

Later in 1996, the employee received another statement that took
into account the prior distribution – using a “phantom account”
method – showing the estimated benefit at $5.31 per month.
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Procedural posture
•

The case twice was before the Second Circuit Court of Appeals.
pp

•

In its first decision, the Second Circuit held that the plan terms at
issue that stated that any rehired employee’s second distribution
should
h ld b
be offset
ff t b
by th
the fi
firstt were ambiguous
bi
as tto h
how th
the plan
l
administrator was to account for the prior distribution. 433 F.3d 254
(2d Cir. 2006).

•

The Second Circuit remanded the case with instructions that the
district court fashion a remedy, utilizing an “appropriate . . .
calculation to determine” benefits for certain re-hired employees.
p y
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Procedural posture
•

Defendants challenged the remedy crafted by the district court. In
relevant part
part, the plan administrator argued “that
that the District Court
erred in failing to adopt the plan administrator's proposed approach,
or at least consider it under a deferential standard of review.”

•

In its second decision, the Second Circuit held that a district court
need not “afford deference to the mere opinion of the plan
administrator in a case, such as this, where the administrator had
previously
i
l construed
t d th
the same tterms and
d we ffound
d such
ha
construction to have violated ERISA.” 535 F.3d 111 (2d Cir. 2008)
(emphasis in original).

•

Instead, the district court adopted, and the Second Circuit affirmed,
a calculation advocated by the participants.
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Conkright v. Frommert, 130 S. Ct.
1640 (April 21, 2010): Majority
decision, 5
5-3
3 (Roberts, C.J.)
• “People make mistakes. Even administrators of ERISA plans.”
• “[A]n ERISA plan administrator with discretionary authority to
interpret a plan is entitled to deference in exercising that
discretion” even if it has previously made “a single honest
mistake in plan interpretation.”
interpretation.
• Rejects “one-strike-and-you’re-out” approach.
• “[T]h
“[T]he lower
l
courts
t made
d no finding
fi di th
thatt th
the Pl
Plan Ad
Administrator
i i t t
had acted in bad faith or would not fairly exercise his discretion
to interpret the terms of the Plan.”
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Conkright v. Frommert, 130 S. Ct.
1640 (April 21, 2010): Majority
decision, 5
5-3
3 (Roberts, C.J.)
•

Ad hoc exceptions should not be applied to the rule of discretion – a
rule based on trust law principles underlying ERISA as well as policy
considerations: “ERISA
ERISA represents a careful balancing between
ensuring fair and prompt enforcement of rights under a plan and the
encouragement of the creation of such plans.”

•

ERISA “induc[es]
induc[es] employers to offer benefits by assuring a
predictable set of liabilities, under uniform standards of primary
conduct and a uniform regime of ultimate remedial orders and awards
when a violation has occurred.”

•

Holding promotes “interests in efficiency, predictability, and
uniformity” in ERISA plan administration, consistent with
congressional intent.
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Conkright v. Frommert, 130 S. Ct.
1640 (April 21, 2010): Dissent
(Breyer, J.)
•

What is not at issue: dissenters agreed with the general
proposition that, “where an ERISA plan grants an administrator the
discretionary authority to interpret plan terms, trust law requires a
court to defer to the plan administrator’s interpretation of plan
terms.” (emphasis in original).

•

Disagreement with majority:
 Under trust law “a court may exercise its discretion to craft a remedy if
a trustee has previously abused its discretion.” (emphasis in original).
 ERISA policy
li goals
l off “promoting
“
ti predictability
di t bilit and
d uniformity”
if
it ” ““are, att
the least, offset by . . . discouraging administrators from writing
opaque plans and interpreting them aggressively.”
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James Fleckner – (617) 570-1153
jfleckner@goodwinprocter.com
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The Lay of the Land Pre‐Hardt
 Section 502(g)(1) of ERISA provides: “In any action under this

subchapter . . . by a participant, beneficiary, or fiduciary, the court in
its discretion may allow a reasonable attorney’s fee and costs of the
p y
action to either party.”

 A majority of circuits had held that only a “prevailing party” is entitled

to consideration for attorneys’ fees in an ERISA action, while others
had declined to read a “prevailing
prevailing party
party” requirement into § 502(g)(1)
and other circuits have issued conflicting authority.

 Almost all circuits employed
p y a “five‐factor test” to determine whether

to award fees.

 There also is a split of authority on whether there exists a presumption

for fees and costs to a prevailing party.
party
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Background
 Hardt involved a claim for long term disability benefits under an

insured employee welfare benefit plan of an employer.

 In 2000, Hardt began experiencing pain in her neck and shoulders and

was diagnosed as suffering from carpal tunnel syndrome.

 She stopped working in 2003 and applied for LTD benefits, ultimately

obtaining benefits based on being totally disabled from her “regular
occupation.”

 After 24 months, when the “any occupation” standard applied to the

claim, Reliance stopped Hardt’s LTD benefits despite a finding by SSA
that Hardt was totally disabled and based on testing that did not
consider
id all
ll her
h aliments
li
t and
d the
th impact
i
t off medication.
di ti
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Additional Background
 Hardt exhausted her administrative appeals and filed suit.
 The parties both moved for summary judgment. The court denied Reliance’s motion for

summary judgment, stating that “it is clear that Reliance’s decision to deny [] Hardt long‐
term disability benefits was not based on substantial evidence.
evidence ”

 With regard to Hardt’s motion for summary judgment, the district court found

“compelling evidence that Ms. Hardt is totally disabled due to her neuropathy” and that
“the record indicates that Ms. Hardt did not g
get the kind of review to which she was
entitled under applicable law.”

 The district court “remanded” the case to Reliance “to fully and adequately assess Ms.

Hardt’s claim,” specifically instructing Reliance to act on 15 application by “adequately
considering all the evidence discussed within this Opinion within thirty (30) days of its
date of issuance. Otherwise, judgment will be issued in favor of Ms. Hardt.”

 Reliance then found Hardt eligible for benefits.
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The Attorney’s Fee Award
 The district court granted Hardt’s motion for attorney’s fees and costs pursuant

to ERISA § 502(g)(1), over Reliance’s objections.

 The district court found Hardt to be a “prevailing
p
gp
party”
y because “the court

sanctioned a material change in the legal relationship of the parties by
ordering the defendant to conduct the type of review to which the plaintiff was
entitled” and thus “[i]n light of the fact that, on remand, the plaintiff received
precisely the benefits she had sought, she meets the definition of a ‘prevailing
party’ and is eligible for an award of attorneys
party
attorneys’ fees.
fees ”

 The district court then evaluated whether attorney’s fees were justified under

the established five‐factor test used to guide the court’s discretion, finding
Reliance acted in bad faith and that an award of fees in this case “would
would deter
similarly‐situated defendants from failing to consider the full breadth of
medical evidence available to them when reviewing a claim for benefits.”

 Reliance
R li
appealed
l d to
t the
th Fourth
F th Circuit.
Ci it
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The Fourth Circuit’s Decision
 Reliance raised a single issue: Whether the district court

erred in awarding fees to Ms. Hardt as a prevailing party.
 In an unpublished decision, the Fourth Circuit reversed the
district court’s award of attorney fees. Hardt v. Reliance
Standard Life Ins. Co., 2009 WL 2038759 (4th Cir. Jul. 14,
2009).
2009)
 Relying on Buckhannon Bd. & Care, Inc. v. W. Va. Dep’t of
Health and Human Res., 532 U.S. 598 (2001), which
involved fee claims under “prevailing
prevailing party”
party statutes,
statutes the
Fourth Circuit held that an ERISA plaintiff must also be a
“prevailing party.”
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The Fourth Circuit’s Decision
 The Fourth Circuit reviewed its decision in Goldstein v. Moatz, 445 F.3d 747, 751

(4th Cir. 2006), in which the court “clarified [the] Buckhannon standard by
holding that there is no exception for ‘tactical mooting’ – the situation where a
defendant chooses to settle rather than risk an award of attorney’s fees.”

 Goldstein “left open the question of whether there is an exception to the

Buckhannon rule where a defendant has agreed to provide the relief requested
in response to an affirmative indication by the presiding court that the plaintiff
is about to prevail.
prevail ”

 The Fourth Circuit ultimately concluded that petitioner’s case was a “tactical

mooting” case and that she did not meet a “prevailing party” test because the
district court
court’ss findings and remand order were “simply
simply insufficient to
overcome the statutory requirement that a party applying for a fees and costs
award must first have been accorded some relief in the district court.”

 The
Th Fourth
F th Circuit
Ci it held
h ld that
th t because
b
the
th district
di t i t courtt remand
d “did nott require
i

Reliance to award benefits” the order does not “constitute an ‘enforceable
judgment[] on the merits’ as Buckhannon requires.”

18

Writ of Certiorari Granted
 Hardt filed a petition for a writ of certiorari.
 The Supreme Court agreed to review: (1) Whether

Section 502(g)(1) of ERISA provides a district court
with discretion to award reasonable attorney fees only
to a prevailing party; and (2) whether a party is
entitled
i l d to attorney fees
f
under
d Section
S i 502(g)(1)
( )( ) when
h
she persuades a district court that a violation of ERISA
has occurred, successfullyy secures a jjudiciallyy ordered
remand requiring a re‐determination of her
entitlement to benefits and she subsequently receives
the benefits sought on remand.
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Th
ii
The SSupreme C
Courtt D
Decision
Hardt v. Reliance Std. Life Ins. Co., 130 S. Ct. 2149 (2010)
 The Court held that a party seeking attorney fees under ERISA

does not need to be a “prevailing party.” Slip op. at 9.

 Instead,
I
d ffollowing
ll i the
h reasoning
i off Ruckelshaus
R k l h
v. Sierra
Si
Club
Cl b

463 U.S. 680 (1983), a case involving a claim for fees under the
Clean Air Act which likewise does not include “prevailing party”
language, the Court held that a lower court may award fees and
costs under ERISA if the claimant has achieved “some degree of
success on the merits.” Slip op. at 12.

 A claimant satisfies this standard if the court can “fairly call the

outcome of the litigation some success on the merits without
conducting a lengthy inquiry into the question whether a
particular party
party’ss success was substantial or occurred on a central
issue.” Slip op. at 12 (internal punctuation omitted).
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The Supreme Court Decision
 The Court concluded Hardt met the standard for a fee award.
 The Court pointed to the district court’s statements in

“remanding”
g the claim that Reliance’s claim review failed to
comply with ERISA and that the district court was inclined to
rule in Hardt’s favor but allowed Reliance to comply with ERISA
“full and fair review” process, as well as the eventual award of
b
benefits.
fi
 The Court also addressed the “five‐factor test,” noting that the
five factors may be used to decide whether fees should be
awarded.
d d
 Given the posture of the case, the Court did not decide whether a
“remand order, without more,” would satisfy the standard for
ffees.
21

Hardt’s Impact
 The Ruckelshaus test (particularly footnote 8 from

Ruckelshaus and the cases cited in Ruckelshaus)
should provide a lower threshold for fees than
Buckhannon’s “prevailing party” requirements.
 The Five‐Factor test still applies post‐Hardt:

Simona v. Glendale Nissan/Infiniti Disability Plan,
‐‐‐ F.3d
F 3d ‐‐‐,
‐‐‐ 2010 U.S.
U S App
App. LEXIS 13015 (9th Cir
Cir.
June 24, 2010)
Williams v. Metro Life Ins. Co., ‐‐‐ F.3d ‐‐‐, 2010
U.S. App. LEXIS 13328 (4th Cir. June 30, 2010)
22

Unresolved Issues
 The Seventh Circuit employs a mild presumption in

favor of awarding fees to a qualifying claimant. The
Ninth Circuit has held that fees should be awarded to a
“prevailing” claimant absent “special circumstances.”
What impact
p does Hardt have?
 Whether “remands alone” qualify for fees remains an
important open issue
 What impact does Conkright have on the fee issue,
particularly the “remand” issue?
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