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How To Use This Index

This reference index contains every case reported in 2011 in New York Insurance Law & Litigation
Alert. The Index is organized into three sections:

Section A - Cases Reported, by Parties
The parties in the style of each case are listed in alphabetical order, by both plaintiff and defendant.

Section B - Cases Reported, by Jurisdiction
Each case is listed under the court jurisdiction in which the case was decided. First listed are the
federal appellate courts, e.g., the U.S. Supreme Court and the circuit court. Next listed are the
state’s appellate courts and the federal district courts.

For the A and B sections, the case name is followed by the page number on which the case begins.

Section C - Subject Matter Index

This section is organized alphabetically by major headings, and within each major heading by
sub-topics. Topics are followed by references to the relevant case(s). Cases are cited to the page

number on which the case begins.
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O’Donnell v. Great N. Ins. Co. 25
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Pac. Employers Ins. Co. v. Global Reinsurance Corp. of
Am. 150, 151
Patel v. N.Y. Life Ins. Co. 123
Phillips & Jordan Inc. v. Chartis Specialty Ins. Co. 103
Ponce De Leon Fed. Bank v. St. Paul Mercury Ins. Co. 191
Price v. Fireman’s Fund Ins. Co. 162
Quanta Indem. Co. v. Bldrs. & Tradesmen’s Ins. Servs. Inc. 103
Rally Restoration Corp. v. Great Am. Ins. Agency 43
Response Personnel Inc. v. Hartford Fire Ins. Co. 119
RLI Ins. Co. v. Navigators Ins. Co. 103, 104
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Inc. 166,172
Salierno v. W. Surety Co. 73
Sanford Wittels & Heisler L.L.P. v. Capitol Specialty Ins.
Corp. 30, 34
Schwimmer v. Lincoln Nat’l Life Ins. Co. 64
Secord v. AIU Ins. Co. 73
Seneca Ins. Co. v. Everest Reinsurance Co. 181
Senior Living Options Inc. v. Ill. Union Ins. Co. 52
Sohoni v. Aetna Life Ins. Co. 124
Sprague Energy Corp. v. Fed. Ins. Co. 78, 83
St. John’s Univ. v. Certain Underw’rs at Lloyd’s, London 23
Sun Life & Health Ins. Co. v. Colavito 123
Sunham Home Fashions L.L.C. v. Diamond State Ins.
Co. 16,20, 148
Superior Site Work Inc. v. Hanover Ins. Co. 34
Sutton & Edwards Mgmt. L.L.C. v. Fed. Ins. Co. 63
Suwannee Am. Cement L.L.C. v. Zurich Ins. Co. 98, 104
Syncora Guar. Inc. v. HSBC Mexico S.A. 132
Tagged Inc. v. Scottsdale Ins. Co. 16
TN Metro Holdings I L.L.C. v. Commw. Ins. Co. 144, 151
Travco Ins. Co. v. Wheeler 190
Travelers Cas. Ins. Co. of Am. v. State Farm Fire & Cas. Co. 94
Tudor Ins. Co. v. First Advantage Litig. Consulting L.L.C. 95
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Turner Constr. Co. v. Aspen Specialty Ins. Co. 123

U.S. Envt’l Universal Servs. Inc. v. Hartford Ins. Co. of the
Midwest 123

U.S. Fid. & Guar. Co. v. Ashley Reed Trading Inc. 108, 123

U.S. Life Ins. Co. in the City of N.Y. v. Blum 21

U.S. Life Ins. Co. in the City of N.Y. v. Danishefsky 63

U.S. Specialty Ins. Co. v. Liberty Ptrs. L.P. 88, 94

U.S. Underw’rs Ins. Co. v. Horizon Realty Mgmt. L.L.C. 94

United Nat’l Specialty Ins. Co. v. 381 E. 160 Equities L.L.C. 94

Veryzer v. Am. Int’l Life Assur. Co. of N.Y. 41

Vigilant Ins. Co. v. ADT Servs. Inc. 60

Water Quality Ins. Syndicate v. Alex C. Corp. 42

Wausau Bus. Ins. Co. v. Alpine Consulting Co. of N.Y. Inc. 73

Weeks Marine Inc. v. Am. Steamship Owners Mut. Prot. &
Indem. Ass’n Inc. 149

Westchester Med. Ctr. v. Harco Nat’l Ins. Co. 74

Young v. Hartford Life & Accident Ins. Co. 160

U.S.D.C.—WESTERN DISTRICT
AGCS Marine Ins. Co. v. BIDCO Marine Group Inc. 156, 161
Atl. Cas. Ins. Co. v. Coffey 38, 51
Atl. Cas. Ins. Co. v. Haitz 6
Billitier v. Merrimack Mut. Fire Ins. Co. 79
Boyle v. Genworth Life & Health Ins. Co. 120
Brown v. W. Heritage Ins. Co. 74
Carlson v. Am. Int’l Group Inc. 173
Cincinnati Ins. Co. v. Frank’s Auto Care Inc. 144, 150
Cincinnati Ins. Co. v. MVP Delivery & Logistics Inc. 103
Dow v. Monroe County Fed’n of Social Workers 83
First Liberty Ins. Corp. v. Verizon Connected Solutions Inc. 25
GEICO Gen. Ins. Co. v. United States 73
Healthnow N.Y. Inc. v. Clouston 94
John W. Danforth Co. v. Ill. Nat’l Ins. Co. 190
Jones v. Life Ins. Co. of N. Am. 89
Martin v. Hartford Life & Accident Ins. Co. 58
Thruway Produce Inc. v. Milnot Holding Corp. 114
Trapp v. Reliance Standard Life Ins. Co. 13
William Penn Life Ins. Co. of N.Y. v. Halaby 113
Zuchegno v. Liberty Mut. Ins. Co. 114
Union Carbide Corp. v. Affiliated FM Ins. Co. 49
Waldron v. N.Y. Cent. Mut. Fire Ins. Co. 91, 169
XL Specialty Ins. Co. v. Loral Space & Commc’ns Inc. 49
Yoda L.L.C. v. Nat’l Union Fire Ins. Co. of Pittsburgh, Pa. 169

PageB—4



Section C

Subject Matter Index




ACCIDENTAL DEATH
ERISA 58
Intentional acts exclusion 58
Policy limits, “principal sum” 145

ADDITIONAL INSURED
Auto 81
Business liability 12, 69

Design defects 47

Commercial liability 39, 130
Duty to defend 12, 39, 88, 130
Excess 39
Indemnity 69

AGENTS
Breach of contract
Commissions 168
Reinsurance 99
Errors and omissions 92
Fraud, incentives disclosure 48
Negligence 91
Broker liability for realtor’s application misrepresentation 58
Notice to as timely 91, 169
Unjust enrichment 48

Fraud
No-fault 136, 138
Provider 78, 188
Provider fraud suit against no-fault insurer 189
Negligence, underinsurance 91
No-fault
Fraud 136, 138
Insurer suit against provider 78, 188
Provider suit against insurer 189
Notice 170
Notice
to Agent as timely 91, 169
Assignment 170
Cancellation 59
Settlements, destruction of medical records following 108
Subrogation 33
Underinsurance 169
Intentional acts exclusion 61
Negligence 91
Recorded phone call as written offer 69

BAD FAITH

Commercial liability 70
Homeowners 3

ALL RISK No-fault 189
see also EXCESS BENEFICIARIES
Deductible 166 .

Life 21

Earthquake litigation 166

Assignment, intended beneficiary 128

ALLOCATION OF CLAIMS Proceeds to estate rather than father 136
Commercial liability, sexual abuse as multiple occurrences 157 BREACH OF CONTRACT

ANTITRUST Agents
Health Commissions 168

Merger of insurers 147
Provider suit against competitor and insurer 145

ARBITRATION
Federal Arbitration Act reverse preemption 30
Mortgage insurance misrepresentation 147
Reinsurance 100
Workers’ compensation insolvency, auditor’s claim 30

ART INSURANCE
Subrogation suit against seller 166

ASSIGNMENT
Health 82
Life, as intended beneficiary 128
No-fault, first-party benefits 90
Property 144

ATTORNEYS’ FEES
Excess 187
Reinsurance 187
Surety 109

AUTO INSURANCE
Additional insured 81
Bad faith 189
Breach of contract 22, 91, 108, 169, 189
Cancellation notice 59
Class action
Cancellation notice 59
Non-original equipment use 22
Defamation, repair shop suit against insurer 146
Exclusions, intentional acts 61
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Reinsurance 99
Allrisk 70
Auto 108, 169
No-fault 189
Non-original equipment use 22
Underinsurance 91
Business liability 14, 38, 101, 119
Mortgage backed securities holder insured 71
Class action 146
Commercial liability 78, 79, 157
Directors and officers 129
Government investigation coverage 119
Disability 32, 89
Health, ERISA preemption 82
Homeowners
Hail damage litigation 146
Hurricane litigation 146
Life 130, 168
Policy ownership change 158
Professional liability 30
Property 79
Reinsurance 158
Agents 99
Reinsurer suit against liquidator 148
Settlements, destruction of medical records following 108
Statute of limitations 112
Surety restructuring 32
Title 89
Title insurance 21
Underwriting software licensing 20
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Workers’ compensation 112
Premiums 128

BUSINESS INSURANCE/COMMERCIAL LIABILITY
Additional insured 47, 69, 88
Construction defects 130
Additional insureds 12
Advertising 98, 108, 166
Allocation of claims 157
Asbestos litigation 101
Bankruptcy plan challenge 168
Bad faith 70
Breach of contract 14, 38, 78, 79, 101, 157
Mortgage-backed securities insured 71
Design defects 47
Duty to defend 4, 5, 31, 38, 40, 48, 49, 70, 80, 88, 90, 92, 120,
121, 122, 131, 148, 156, 159, 166, 188
Additional insured 12, 39, 47, 78, 88, 130
Advertising 98, 108, 166
Asbestos litigation 101, 118
Construction defects 4, 130
Federal investigation 14
Known loss prior to policy period 119
Sept. 11 litigation 23
Estoppel
Certificate of insurance bars coverage denial
Evidence, no copies of policy 92
Exclusions
Advertising injury 159
Assault and battery 4, 38
ATV operation 48
Cross-liability clause 40
Dishonesty 88
Employee injury 120
Employer’s liability 31
Fraud 88
Intentional acts 108
Liquor liability 4
Non-permissive use 71
Owned auto 40
Pollution 88, 188
Punitive damages 167
Work product 4
Wrongful acts 88
Fraud, mortgage-backed securities holder insured 71, 101
Garage policy 40
Indemnity 56, 69, 70, 79, 80, 92, 111, 121, 148, 159, 188
Jewelry conversion recovery 68
Jurisdiction, Sept. 11 litigation 23
Misrepresentation
Mortgage-backed securities risk 71, 186
Rescission 2, 144
Notice 5, 14, 68, 80, 101, 111, 121, 122, 130, 156, 166
Policy limits 90
Pollution policy notice 68
Rescission, misrepresentation 2, 144
Self-insured retention exhaustion 157

12

BUSINESS INTERRUPTION
Environmental investigation 144

CANCELLATION
see also RESCISSION, TERMINATION
Auto notice 59
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CLASS ACTION

Auto
Cancellation notice 59
Non-original equipment use 22
Health subrogation 128
Homeowners hail damage litigation 146
Life, asset accounts as “plan assets” 137

CONSTITUTIONAL LAW/RIGHTS

Health, retroactive premium regulation 156
Patient Protection and Affordable Care Act 57

CONSTRUCTION DEFECTS

Additional insured 130
Commercial liability duty to defend 4, 130
Notice 130

COVERAGE

Allocation 187

Asbestos litigation 49, 100, 118
Bankruptcy plan challenge 168

Earthquake litigation 166

Hurricane litigation 146

Potentiality 14,21, 39, 41, 46, 48, 49, 70, 71, 81, 88, 90, 92, 98,
100, 109, 110, 119, 120, 122, 130, 131, 138, 156, 159, 186, 189

Terrorism litigation 23, 158

DEFAMATION

Auto, repair shop suit against insurer 146

DESIGN DEFECTS

Duty to defend additional insured 47

DIRECTORS AND OFFICERS INSURANCE

Breach of contract 129
Government investigation coverage 119
Duty to defend 48, 129
Excess 48
Exclusions, malpractice 129
Indemnity 129

DISABILITY BENEFITS

Breach of contract 32, 89
ERISA 13,41, 61,81, 120, 138, 160, 170, 186
Exclusions, work-related depression 13
Incarcerated insured 12
Limitations clause, notice of 60
Misrepresentation, rescission 32
Plan administrator conflict of interest 186
Preexisting condition 120
Setoffs 89
Termination 13, 61, 160, 170

Evidence 189

DUTY TO DEFEND

Additional insured 47, 78
Commercial liability 130
Business insurance 23
Business liability 38, 49, 80, 88, 92, 148, 166
Additional insured 12, 39
Advertising 98
Asbestos litigation 101, 118
Federal investigation 14
Garage policy 40
Known loss prior to policy period 119
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Commercial liability 4, 5,31, 48, 70, 78, 120, 131, 156, 159, 188
Additional insured 130
Policy limits 90

Directors and officers 48, 129

Excess 48,59

Professional liability 30, 100, 110

Property, voluntary payment bars 12

Public liability 46

ERISA

Accidental death 58
Disability 13, 41, 61, 81, 120, 138, 160, 170, 186
Health
Plan administrator recovery from tortfeasor 3
Preemption 82
Life 58
Asset accounts as “plan assets” 137

ERRORS AND OMISSIONS

Agents 92
Subrogation 92

ESTOPPEL

Business liability, certificate of insurance bars coverage denial 12
Excess 169
Property 23

EXCESS INSURANCE

Allocation of coverage 187
Asbestos litigation 49
Directors and officers 48
Duty to defend 59
Additional insured 39
Estoppel 169
Exclusions, employer liability 169
Follow-the-form clause 49
Indemnity 20, 59, 169
Consent to settle provision 159
Workers’ compensation 111
Policy limits, follow-the-form clause 49
Reinsurance 187
Rescission 159
Wall collapse, coverage for cost of new building purchase 70
Workers’ compensation indemnity 111

EXCLUSIONS

Accidental death, intentional acts 58
Auto, intentional acts 61
Business liability
Assault and battery 38
Dishonesty 88
Fraud 88
Intentional acts 108
Non-permissive use 71
Owned auto 40
Pollution 88
Wrongful acts 88
Commercial liability
Advertising injury 159
Assault and battery 4
ATV operation 48
Cross-liability clause 40
Employee injury 120
Employer’s liability 31
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Liquor liability 4

Pollution 188

Punitive damages 167

Work product 4
Directors and officers, malpractice 129
Disability

Preexisting condition 120

Work-related depression 13
Excess, employer liability 169
Homeowners, benefits to insured 110
Professional liability, intentional acts 110
Property, vacancy 79
Underinsurance, intentional acts 61

FRAUD
Agents, incentives disclosure 48
Business liability, mortgage-backed securities holder 71, 101
Health subrogation 149
No-fault 136, 138
Insurer suit against provider 78, 188
Provider suit against insurer 189
Property, valuation higher than bankruptcy filings 23
Surety restructuring 32

HEALTH INSURANCE
Antitrust
Merger of insurers 147
Provider suit against competitor and insurer 145
Assignment 82
Breach of contract, ERISA preemption 82
Class action, subrogation 128
ERISA
Plan administrator recovery from tortfeasor 3
Preemption 82
Fraud, subrogation 149
Patient Protection and Affordable Care Act constitutionality 57
Retroactive premium regulation constitutionality 156
Subrogation
Class action 128
ERISA plan administrator recovery from tortfeasor 3
Fraud 149
Unjust enrichment 82

HOMEOWNERS INSURANCE see PROPERTY INSURANCE

INDEMNITY
Business liability 56, 80,92, 111, 148
Additional insured 69
Commercial liability 70, 79, 121, 159, 188
Directors and officers 129
Excess 20, 59, 159, 169
Workers’ compensation 111
Marine 149
Professional liability 100, 110
Treble damages 14
Property 91
Voluntary payment bars 12
Title 89

INSOLVENCY
Reinsurer suit against liquidator 148
Workers’ compensation
Auditor arbitration claim 30
Indemnity 111
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JURISDICTION
No-fault subrogation 33
Sept. 11 litigation 23
Underwriting software licensing 20

LIFE INSURANCE
Beneficiaries 21
Assignment, intended beneficiary 128
Proceeds to estate rather than father 136
Breach of contract 130
Agent commission 168
Policy ownership change 158
ERISA 58
Class action, asset accounts as “plan assets” 137
Exclusions, intentional acts 58
Misrepresentation 158
Medical records as providing misrepresentation defense 130
Policy limits, “Principal sum” 145

LIMITATIONS CLAUSE
see also STATUTE OF LIMITATIONS
Disability, notice of 60

MARINE INSURANCE
Indemnity 149
Notice 149

MISREPRESENTATION
Applications, agent liability for realtor’s 58
Business liability
Mortgage-backed securities risk 71, 186
Rescission 2, 46, 144
Disability rescission 32
Homeowners rescission 121
Life 158
Medical records as providing misrepresentation defense 130
Mortgage insurance arbitration 147
Professional liability rescission 98

MORTGAGE INSURANCE
Misrepresentation arbitration 147

NEGLIGENCE
Agents 91
Liability for realtor’s application misrepresentation 58

NO-FAULT INSURANCE

Assignment 170
First-party benefits 90

Bad faith 189

Breach of contract 189

Fraud 136, 138
Insurer suit against provider 78, 188
Provider suit against insurer 189

Notice 170

Subrogation jurisdiction 33

NOTICE
Auto
to Agent as timely 91, 169
Assignment 170
Cancellation 59
Business liability 14, 68, 101, 111, 166
Cancellation, auto 59
Commercial liability 5, 121, 122, 130, 156
Disability limitations clause 60
Marine 149
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No-fault 170
Property 91
Underinsurance, recorded phone call as written offer 69

POLICY LIMITS
Accidental death, “principal sum” 145
Commercial liability duty to defend ends with exhaustion of 90
Excess, follow-the-form clause 49

PREEMPTION
ERISA, health breach of contract 82
Federal Arbitration Act reverse preempted 30
Workers’ compensation for undocumented worker 39

PREMIUMS
Deductibles, earthquake litigation 166
Health
Antitrust, insurers’ merger 147
Retroactive regulation constitutionality 156
Workers’ compensation, breach of contract 128

PROFESSIONAL LIABILITY INSURANCE
Breach of contract 30
Duty to defend 30, 100, 110
Indemnity 100, 110
Treble damages 14
Intentional acts exclusion 110
Misrepresentation, rescission 98
Settlement of malpractice report to regulators 78

PROPERTY INSURANCE
Assignment 144
Breach of contract 79
Duty to defend, voluntary payment bars 12
Estoppel 23
Exclusions, vacancy 79
Fraud, valuation higher than bankruptcy filings 23
Hail damage litigation 144, 146
Homeowners
Application misrepresentation, agent liability 58
Bad faith 3
Breach of contract 146
Class action, hail damage litigation 146
Exclusions, benefits to insured 110
Hurricane litigation 146
Misrepresentation, rescission 121
Settlements 3
Indemnity
Notice 91
Voluntary payment bars 12
Subrogation suit against alarm company 60
Title see TITLE INSURANCE

PUBLIC LIABILITY INSURANCE
Duty to defend foster care death claim 46

PUNITIVE DAMAGES
Commercial liability exclusion 167

RACKETEER INFLUENCED AND CORRUPT ORGANIZATIONS
ACT
No-fault insurer suit against provider 188

REGULATORY ACTION
Health, retroactive regulation constitutionality 156
Professional liability malpractice settlement report 78
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REINSURANCE

Agent breach of contract 99
Allocation of coverage 187
Arbitration 100
Asbestos litigation 100
Attorneys’ fees 187
Breach of contract 158

Agents 99

Suit against liquidator 148
Terrorism litigation 158
Unjust enrichment 158

RESCISSION

see also CANCELLATION, TERMINATION
Business liability misrepresentation 2, 46, 144
Disability misrepresentation 32

Excess 159

Homeowners misrepresentation 121
Professional liability misrepresentation 98

SETOFFS

Disability 89

SETTLEMENTS

Auto, destruction of medical records following 108
Homeowners 3

Indemnity, excess consent to settle provision 159
Professional liability, malpractice report to regulators 78

STANDING TO SUE

Insurer challenge to insured bankruptcy plan 168
Subrogation 60

STATUTE OF LIMITATIONS

see also LIMITATIONS CLAUSE
Breach of contract, workers” compensation 112

SUBROGATION

Art policy, suit against seller 166

Errors and omissions 92

Health
Class action 128
ERISA plan administrator recovery from tortfeasor 3
Fraud 149

Jurisdiction 33
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Make-whole doctrine, deductibles as subject to 92
No-fault 33

Property, suit against alarm company 60

Waiver 60

SURETY
Attorneys’ fees 109
Breach of contract 32
Restructuring, fraud 32

TAXATION
Patient Protection and Affordable Care Act 57

TERMINATION
see also CANCELLATION, RESCISSION
Disability 13, 61, 160, 170
Evidence 189

TITLE INSURANCE
Breach of contract 21, 89
Diminution in value coverage 21
Indemnity 89

UNDERINSURANCE
Auto 61,91, 169
Breach of contract 91, 169
Intentional acts exclusion 61
Notice
to Agent as timely 91, 169
Recorded phone call as written offer 69

UNJUST ENRICHMENT
Agents 48
Health 82
Reinsurance 158

WORKERS’ COMPENSATION
Breach of contract
Premiums 128
Statute of limitations 112
Excess indemnity 111
Insolvency 111
Auditor arbitration claim 30
Preemption, coverage for undocumented worker 39
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