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Mark Loyd, Bingham Greenebaum Doll

CONSTITUTIONAL NEXUS
ISSUES IN A MULTI‐STATE
PERSPECTIVE

Nexus Requirements And Limitations In
The U.S. Constitution And Federal Law
•

Commerce Clause

•

D process
Due

•

P L 86
P.L.
86-272
272

8

Commerce Clause
Requirements For Nexus
•

Complete Auto test requires “substantial
substantial nexus
nexus.”

•

What is substantial nexus?

9

―

Quill Corp. v. North Dakota (1992) (sales tax): Physical presence is
required.
required

―

State court case examples (income tax, etc.)
―

State courts tend to opine that physical presence is not required,
b t SCOTUS has not so opined
but
opined.

―

Tax Comm’r of W.Va. v. MBNA America Bank, N.A. (W.Va. 2006):
Continuous and systematic in-state solicitation and promotion are
significant economic presence sufficient to create nexus.
nexus

―

Griffith v. ConAgra Brands, Inc. (W.Va. 2012) (income tax):
Placement of trademarks and trade names, in the stream of
products,, is insufficient to create nexus.
commerce via licensees’ p

D Process
Due
P
Clause
Cl
Nexus
N
•

Due process requires a “minimum connection.”

•

What is a minimum connection?
― General
G
l vs. specific
ifi jjurisdiction
i di ti
― General: Continuous and systematic general business
contacts
― Goodyear Dunlop Tires Operations, S.A. v. Brown
(2011)
― Specific: Purposeful availment (“targeting” the forum
required?)
― J.
J McIntyre Machinery,
Machinery Ltd.
Ltd V.
V Nicastro (2011)
10

Due Process Clause
l
Nexus ((Cont.))
Distinctions between Commerce Clause and Due Process nexus

•

― Availability of Congressional override - Quill
― C
Congress can override
id d
dormantt C
Commerce Cl
Clause
requirements.
g
can’t override Due Process Clause
― Congress
requirements.
― Does the Due Process Clause require more, the same or
less of a connection than does the Commerce Clause?

11

Common Nexus: Triggering
Business Activities
State tax statutorily defined nexus requirements – subject to
Constitutional Constraints

•

― Doing business (co
(co-extensive
extensive with constitutional
standards)
― Bright-line factor nexus
― Based on defined level of property (e.g., $50k or 25%);
payroll (e.g., $50k or 25%); or sales (e.g., $500k or
25%)
― Examples: Ohio (CAT), Michigan, California, Colorado,
Connecticut, Oklahoma (BAT), Washington (B&O)

12

Common Nexus: Triggering
Business Activities (Cont.)
•

State tax administrators can assert certain activities create nexus.
nexus

•

Physical presence - Quill
―

―

Property
―

Real property – land, building, etc.

―

Leased property – office, etc.

Payroll
P
ll (employees)
(
l
) – unemployment
l
wages, withholding
i hh ldi wages,
etc.

Attributional nexus via in-state representatives, e.g., independent
contractors who help to maintain a market – Scripto; Tyler Pipe

•

―

Click-through nexus statutes (so-called “Amazon statutes”)

•

Affiliate nexus

•

Economic nexus
13

D Minimis
De
Mi i i Exceptions
E
i
•

De minimis property, e.g., software – Quill

•

P L 86
P.L.
86-272
272

14

P.L. 86‐272 (Income Tax
Exception From Nexus)
•

P.L. 86-272,, enacted byy Congress
g
in 195,, p
provides an exception
p
from
nexus (15 U.S.C. §§ 381 to 384).

•

Response to Northwestern States Portland Cement Co. v. Minnesota,
upholding imposition of income tax on out
out-of-state
of state corporation that
solicited orders and maintained an in-state office

•

Restricts a state from imposing an income tax when a business’ only
activity is the solicitation of orders for tangible personal property in
the state that are approved and filled from outside of the state

•

Protection does not extend to:

15

―

Imposition of tax by state of incorporation

―

Sales of services

―

Income from Intangibles

―

Taxes other than income taxes

P.L. 86‐272 (Income Tax Exception From
Nexus), Cont.
•

What constitutes solicitation? – Wrigley

•

Examples of sales representatives’ protected activities
― Carrying
C
i samples
l and
d promotional
ti
l materials
t i l gratis
ti
― Furnishing display racks gratis
― Providing automobiles
― Checking inventories for re-order (but not quality control)
― Recruiting, training, evaluating sales personnel (using
homes, hotels, etc.)
― Indirect solicitation of orders (e.g., from retailers that
order
d ffrom wholesaler
h l l customers off manufacturer)
f
)
16

P.L. 86
86‐272
272 (Income Tax Exception
From Nexus), Cont.
Examples of activities that may not be protected

•

― Repairs
― Installation
I t ll ti
― Collections
― Repossessing
― Picking up damaged goods

17

Mark Yopp, McDermott Will & Emery

SPECIAL SITUATIONS WITH
SALES, CORPORATE INCOME
TAXES

Sales And Use Taxes

www.mwe.com
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Sales And Use Tax Nexus

1. Direct presence: The taxpayer’s own physical presence

2. Attributional nexus: Activities of third parties
 Representative
 Alter ego
 Unitary

www.mwe.com
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Direct Presence
 A taxpayer with physical presence in a jurisdiction may be subject to
sales and use tax collection requirements in that jurisdiction. Quill v.
North Dakota, 504 U.S. 298 (1992)
 The physical presence need not be related to the activity that the taxing
jurisdiction is seeking to tax. National Geographic Society v. Cal.
E
Equalization
li i Bd
Bd., 430 U
U.S.
S 551
1 (19
(1977))

www.mwe.com
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Direct Presence (Cont.)
 Visits by employees: How much presence is required?
– Florida Dept. of Revenue v. Share Int'l Inc., 676 So.2d 1362 (F.L.
1996), cert. denied, 117 S.Ct. 685 (1997)
• Annual three-day visits by a corporation’s president and vice
president to speak at and coordinate trade shows, at which the
corporation’s products were displayed, did not constitute substantial
nexus for
f sales
l and
d use tax purposes
– Lamtec Corp. v. Washington Dep’t of Rev., 246 P.3d 788 (Wash.
2011),
) cert. denied 132 S. Ct. 95 ((2011))
• Two to three annual visits to the state by representatives were
enough to create nexus with Washington, for B&O tax purposes.

www.mwe.com
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Attributional Nexus: Background


Scripto, Inc. v. Carson (1960)
 An agent may create nexus for an out-of-state corporation, even if
the agent is an independent contractor and not a fulltime
employee.



T ler Pipe v. Washington Department of Re
Tyler
Revenue
en e (1987)
 The test for determining whether an in-state person creates nexus
for an out-of-state person is whether the actions of the in-state
person are “significantly associated with the taxpayer’s ability to
establish and maintain a market in the state.”

www.mwe.com
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Attributional Nexus: Representative
 In-state solicitation of sales
– In re Scholastic Book Clubs, Inc., 920 P.2d 947 (Kan. 1996)
• “… written material given to the teachers specifically informs the teachers
they are not Scholastic’s expressed or implied agents.”
• “We conclude that Kansas teachers are acting under Scholastic’s authority
once they undertake to sell the book to the students. By Scholastic’s
accepting orders and payments and shipping merchandise to teachers for
di t ib ti tto th
distribution
the student
t d t purchasers,
h
th Kansas
the
K
teachers
t
h
are the
th implied
i li d
agents of Scholastic.”
– Scholastic Book Clubs, Inc. v. Comm’r Rev. Svcs., SC 18425 (Conn.Sup.Ct.
2012)
• The court held that agency is not required, and that the teachers
conducted activities that were significantly associated with the taxpayer’s
ability to make or maintain a market
market, as required under Scripto and Tyler
Pipe.
www.mwe.com
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Attributional Nexus:
Representative (Cont.)
(Cont )
 Warranty repair
– Dell Catalog Sales v. Taxation and Rev. Dep’t, 199 P.3d 863
(N.M.Ct.App. 2008)
• A third party’s provision of warranty and repair services to a
taxpayer’s customers in the state was sufficient to establish nexus
under the Commerce Clause, even though the activities were not
sales-related.
l
l d
– But, see Dell Catalog Sales v. Comm’r, Dep’t of Rev. Svcs., 834 A.2d
812 (2003)
(
)
• Based on the number and frequency of visits as shown in the
record, the court determined that there was insufficient evidence to
prove that the in-state
in state activities of the third party created substantial
nexus.
www.mwe.com
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Attributional Nexus:
Representative (Cont.)
(Cont )
 Advertising
– Bensusan Restaurant Corp. v. King, 126 F.3d 25 (2d.Cir. 1997)
• Under the Due Process Clause, a company is not purposefully
availing itself of a jurisdiction if the company’s Web site is viewable
in that jurisdiction.
– JS&A Group Inc
Inc. vv. State Board of Equalization
Equalization, Cal.
Cal Ct
Ct. App
App. No
No.
969816 (Feb. 10, 1997)
• Placing advertising on a broadcaster’s transmissions was
insufficient to constitute substantial nexus
nexus, for sales and use tax
purposes.

www.mwe.com
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Attributional Nexus:
Representative (Cont.)
(Cont )
 Click
Click-through
through nexus
 Recent legislation
– Sales tax nexus was established for a remote seller that contracts with
in-state residents, who refer customers to that remote seller via a link
to its Web page
page, for remuneration
remuneration.
– Sales threshold (usually $10,000)
– Rebuttable p
presumption
p
in some states

www.mwe.com
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Attributional Nexus:
Representative (Cont.)
(Cont )
State

Effective Date

Affiliate Threshold

Statute

Arkansas (rebuttable presumption)

Oct. 24, 2011

More than $10,000

Ark. Code Ann. § 26-52-117

California (rebuttable presumption)

If federal legislation is enacted by July 31,
2012, then click-through is effective Jan. 1,
2013.

More than $10,000 (and more
than $1 million in annual instate sales, whether a result of
click-through referrals or
otherwise)

Cal. Rev. & Tax. § 6203(c)

If a federal legislation is not enacted, then
AB 155 is effective Sept.
p 15,, 2012.

Connecticut (irrebuttable presumption)

July 1, 2011

More than $2,000

Conn. Gen. Stat. § 12-407(a)(12)(L)

Georgia (rebuttable presumption)

Oct 1
Oct.
1, 2012

More than $50
$50,000
000

Ga Stat
Ga.
Stat. Ann
Ann. § 48
48-8-2(8)(K)
8 2(8)(K)

Illinois (irrebuttable presumption)

July 1, 2011

More than $10,000

35 ILCS 105/2 and 110/2

New York (rebuttable presumption)

June 1, 2008

More than $10,000

N.Y. Tax Law § 1101(b)(8)(vi)

North Carolina (rebuttable presumption)

Aug. 7, 2009

More than $10,000

N.C. Gen. Stat. § 105-164.8

Rhode Island (rebuttable presumption)

July 1, 2009

More than $5,000

R.I. Gen. Laws § 44-18-15

Vermont (rebuttable presumption)

When adopted in 15 other states.

More than $10,000

Vt. Stat. Ann. tit. 32, § 9701(9)(I) (H.B.
436)

www.mwe.com
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Attributional Nexus:
Representative (Cont.)
(Cont )


Click-through nexus litigation
–
Amazon com LLC vv. New York State Dep’t
Amazon.com
Dep t of Taxation and
Finance, 81 A.D.3d 183 (N.Y. App. Div. 1st Dept. 2010)
• The facial challenges to the constitutionality of the statute
(Due Process Clause, Commerce Clause and equal
protection) were rejected
rejected.
• The as-applied challenges were remanded to the lower
court for fact-finding, with respect to whether the in-state
residents referring customers to the Amazon Web site
solicited sales for Amazon in New York
York.
–

www.mwe.com

Performance Marketing Ass’n v. Hamer, No. 2011 CH 26333
(final order May 7, 2012)
• The Performance Marketing Association filed a suit in
federal district court challenging the constitutionality of the
Illinois click-through nexus law.
• Re-filed in state court to avoid challenge of the Tax
Injunction Act
• Held unconstitutional by Circuit Court judge
29

Attributional Nexus:
Representative (Cont.)
(Cont )
1.

Main Street Fairness Act (MSFA) [H.R. 2701]
•

Introduced on July 29, 2011

•

Referred to the Subcommittee on Courts, Commercial and Administrative Law on
Aug. 25, 2011
•

2.

3.

4.

Independent from,
from but somewhat parallel with
with, SST

Marketplace Equity Act (MEA) [H.R. 3179]
•

Introduced on Oct. 13, 2011

•

Referred to the Subcommittee on Courts
Courts, Commercial and Administrative Law on
Oct. 24, 2011

Marketplace Fairness Act (MFA) [S.B. 1832]
•

Introduced on Nov. 9, 2011

•

Hybrid of MSFA and MEA

Hearing held July 24 before the House Judiciary Committee
•

Many witnesses supported the concept of the bill but testified that it needed
additional simplifications.
simplifications

•

Other witnesses testified that the bill is still unfair to remote sellers.

www.mwe.com
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Affiliate Nexus: Alter Ego
 Acceptance of returns
– Borders Online v. State Bd. of Equalization, 29 Cal. Rptr. 3d 176
(Cal.Ct.App. 2005)
• Brick-and-mortar entity was found to be agent of online retailer, due
to a return policy.
– But
But, see Bloomingdale
Bloomingdale’s
s By Mail,
Mail Ltd.
Ltd vv. Commonwealth
Commonwealth, 567 A
A.2d
2d 773
(Pa. Commw. Ct. 1989)
• Occasional acceptance of returns did not establish nexus, because
the acceptances were “aberrations”
aberrations and not a normal practice.
practice

www.mwe.com
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Affiliate Nexus: Alter Ego (Cont.)
 Coupon distribution
– Barnesandnoble.com LLC v. State Board of Equalization, Dkt. No.
CGC-06-456465 (Dec. 15, 2007)
• Brick-and-mortar stores were not acting as agents for the online
retailer by placing coupons into bags. Thus, the online retailer was
not subject to sales and use tax under the California statute.

www.mwe.com
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Affiliate Nexus: Unitary
 A number of states have enacted affiliate nexus statutes that label remote
sellers as vendors required to collect sales/use tax, on the basis of their
being related in-state parties that use common trademarks or that have
common management or a common business plan.
 E.g., Ala. Code Ann. §40-23-190; Ark. Code §26-53-124; Ga. Code Ann.
§48 48 2 Idaho
§48-48-2;
Id h Code
C d §63-3611;
§63 3611 IIndiana
di
C
Code
d 6
6-2.5-8-10;
2 8 10 IIowa C
Code
d
§423.1(43); Kan. Stat. Ann. §79-3702; Ky. Rev. Stat. Ann. §139.340;
Minn. Stat. §297A.66; N.Y. Tax Law §1101(b)(8); Ohio Rev. Code Ann. §
5741.01(l); Utah Code Ann. §59-12-107; Wis. Stat. §7751(13g)(d)

www.mwe.com
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Affiliate Nexus: Unitary (Cont.)
 Affiliation
– SFA Folio Collections, Inc. v. Bannon, 217 Conn. 220 (1991)
• Nexus is not established for a taxpayer by merely having an affiliate
entity in the state that is part of the taxpayer’s business enterprise.
• Only under exceptional circumstances should separate corporate
existence be disregarded
disregarded.
– Bloomingdale’s By Mail, Ltd. v. Commonwealth, 567 A.2d 773 (Pa.
Commw. Ct. 1989)
• Affiliation between companies does not create nexus.

www.mwe.com

34

Affiliate Nexus: Unitary (Cont.)


Common use of brands
–
New Mexico Tax & Rev. Dep’t v. Barnesandnoble.com LLC, No.
31,231 (N.M. Ct. App., April 18, 2012)
• The court concluded that the “[t]axpayer’s use of shared
marketing name recognition
marketing,
recognition, and trademarks
trademarks, and logos
created and established a market in New Mexico,” and
thus, the hearing officer’s determination that the taxpayer
did not have nexus was not “in
in accordance with the law
law.”
• The court ultimately concluded that it was permissible to
impute the in-state activities of one licensee (affiliated retail
stores)
sto
es) to a
another
ot e licensee
ce see (ta
(taxpayer),
paye ), which
c used tthe
e
trademarks to make Internet sales to residents of New
Mexico.

www.mwe.com
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Income And Other Business
Activity Tax Nexus

www.mwe.com
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Economic Nexus: Intangible Property




Intangible property company cases
–

Geoffrey, Inc. v. South Carolina Tax Comm’n, 437 S.E.2d 13 (S.C. 1993)

–

Other Geoffrey cases
•

Geoffrey, Inc. v. Oklahoma Tax Comm’n, 132 P.3d 632 (Okla. Ct. App.
2005)

•

Bridges v. Geoffrey, Inc., 984 So. 2d 115 (La. Ct. App. 2008)

•

Geoffrey, Inc. v. Comm’r of Rev., 899 N.E.2d 87 (Mass. 2009)

–

A & F Trademark,
Trademark Inc.
Inc v.
v Tolson,
Tolson 605 S.E.2d
S E 2d 187 (N.C.
(N C Ct
Ct. App
App. 2004)

–

Lanco, Inc. v. Dir., Div. of Tax., 879 A.2d 1234 (N.J. 2005)

–

Griffith v. ConAgra Brands, Inc., Dkt. No. 11-0252 (W. Va. May 24, 2012) (see
infra)

Is the presence of “property” required?
–

Accuzip, Inc. v. Dir. Div. of Taxation, 25 N.J. Tax 158 (2009)
•

www.mwe.com

The court interpreted Lanco as applying only when a taxpayer licenses
intangible property for use in the state.
state
37

Economic Nexus: Financial
Institutions
 Financial institutions
– Statutes in 1990s (MN, WV, TN, MA, IN, etc.)
– Tax Comm’r v. MBNA America Bank, N.A., 640 S.E.2d 226 (W.V.
2006)
– Capital One Bank v. Comm’r of Rev., 899 N.E.2d 76 (Mass. 2009)

www.mwe.com
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Economic Nexus: Quantitative


Statutes
–

MTC factor presence ($500K in sales)

–

California Rev. & Tax Code §23101 ($500K in sales)

–

Michigan Comp. Laws Ann. §206.621(1) ($350K in sales)

–

Ohio Rev. Code Ann. §5751.01 ($500K in sales)

–

W hi t Rev.
Washington
R
C
Code
d A
Ann. §82.04.067
§82 04 067 ($250K iin sales)
l )

www.mwe.com
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Economic Nexus: Qualitative


Statutes
–

–

–

www.mwe.com

Connecticut
• Gen. Stat. §12-216a: “Any company that derives income
from sources within this state and that has a substantial
economic presence within this state
state, evidenced by a
purposeful direction of business toward this state.”
• $500,000 quantitative threshold adopted by informal
publication Connecticut Informational Publication No
publication.
No.
2010(29.1) (Dec. 28, 2010)
New Hampshire
• Rev.
e Stat
Stat. Ann. § 77-A:1(XII):
( ) “Substantial
Substa t a economic
eco o c
presence”
Wisconsin
• Stat. §71.22(1r): “Regularly selling products or services of
any kind or nature to customers in (Wisconsin)”
40

Nexus: Telecommuter


Nexus due to the presence of a telecommuting employee
–

www.mwe.com

Telebright Corp., Inc. v. Dir., Div. of Taxation, No. A-5096-09T2
(N.J. Super. Ct. App. Div. March 2, 2012)
•

Foreign corporation that regularly allowed one of its
employees to telecommute fulltime from her New Jersey
residence was doing business in New Jersey.

•

The corporation had sufficient connections with New
J
Jersey,
because
b
th
the employee
l
was entitled
titl d tto th
the llegall
protections afforded to in-state residents and because the
corporation could file suit against the employee in New
Jersey if the employee violated the restrictive covenants
contained
t i d iin h
her employment
l
t agreement.
t

•

The New Jersey tax did not violate the Commerce Clause’s
physical presence requirement, because the employee
worked for the corporation in her New Jersey home office.
office
41

Nexus: Franchisees




Iowa
–

KFC Corp. v. Iowa Dep’t of Rev., 792 N.W.2d 308 (Iowa 2010), cert.
denied 132 S. Ct. 97 (2011)

–

A franchisor had nexus with Iowa for corporate income tax purposes,
because it was directing economic activity at the state by entering into
licensing agreements with franchisees.

Oklahoma
–

In the Matter of Scioto Insurance Co
Co., Dkt.
Dkt No
No. 108943 (Okla
(Okla. May 1
1,
2012)

–

Insurance company was not subject to Oklahoma’s corporate income tax
as a result of receiving royalty payments made under a licensing
contract.
contract

–

Scioto was capitalized with intellectual property. It then licensed the
intellectual property to an affiliated entity (Wendy’s), which then sublicensed the IP to franchisees.

www.mwe.com
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Nexus: Licensees


West Virginia
–

Griffith
G
ff v. ConAgra
C
Brands, Inc., Dkt. No. 11-0252 (W.
(
Va. May 24,
2012)

–

A foreign licensor with no physical presence was not subject to the
p
income or business franchise taxes as a result of
state’s corporate
receiving royalty payments from the license of intellectual property
related to food product brands.

–

Licensees did not operate any retail stores in West Virginia, and all
manufacturing by licensees took place outside of West Virginia.
•

–

The licensor did not have nexus because it satisfied neither the
“purposeful direction” Due Process test nor the “significant economic
presence” under the Commerce Clause.
•

www.mwe.com

The licensor did not dictate how licensees distributed products
bearing the licensed trademarks.

NB: The court found that the taxpayer did not engage in the
solicitation activities found in MBNA.
43

Nexus: Pass-Through Entities


Kentucky
–



New York
–



Receiving
R
i i a di
distributive
t ib ti share
h
off iincome ffrom an LLC d
doing
i b
business
i
iin
Kentucky created nexus for a corporate member. Revenue Cabinet v.
Asworth Corp., No. 2007-CA-002549 (Ky. Ct. App. Feb. 5, 2010), cert
denied No. 10-662 (U.S. S. Ct. Jan. 24, 2011)
Out-of-state corporations that do not conduct business in New York are
subject to the corporate franchise tax if they own a non-de minimis
interest in an LLC that conducts business in the state. The tribunal’s
rationale was that New York provided the LLC with “privileges and
immunities” that led to the creation of the LLC’s income, which in turn
benefited its members. In the Matter of the Petitions of Shell Gas
Gathering Corp. #2, Nos. 821569 and 821570 (N.Y. Tax App. Trib. Sept.
23 2010)
23,

New Jersey
–

www.mwe.com

An out-of-state corporation was not subject to tax in New Jersey solely
by reason of owning a 99% limited partnership interest in a limited
partnership that was doing business in New Jersey. BIS LP, Inc. v.
Director, No. A-1172-09T2 (N.J. App. Div. Aug, 23, 2011)

44

Nexus: Pass-Through
Entities (Cont.)
(Cont )


Utelcom,, Inc. v. Bridges,
g , 77 So.3d 39 (La.
(
Ct. App.
pp 2011))
–

Out-of-state corporations were not subject to the Louisiana
corporate franchise tax as a result of passive ownership
interests in limited partnerships that conducted business in
Louisiana.
Louisiana

–

The court invalidated a Revenue Department regulation as an
impermissible expansion of the Louisiana franchise tax
statutory language
language.

–

The court distinguished holdings in prior cases, including
Autozone, GAP (Apparel) and Geoffrey).
•

www.mwe.com

Bridges v.
v Autozone Properties
Properties, Inc
Inc., 900 So
So.2d
2d 784 (La
(La.
2005) (due process nexus based on the receipt of
dividends from a REIT subsidiary with property in the
state)

45

Merrill Barter, Baker Newman Noyes

TRANSLATING NEXUS
AWARENESS INTO PRACTICAL
NEXUS REVIEWS

NEXUS REVIEWS: PURPOSE AND BENEFITS

The benefits of a nexus
review are:
• Enables the company to quantify
its exposure
• Allows management to make more
informed filing decisions
• Enables the company to limit
and/or mitigate identified
exposure:
p
• Filing returns where required
• Pursuing voluntary disclosure
agreements
• Taking advantage of states’ tax
amnesty
t programs
• Restructuring operations

The primary purpose
off a nexus review is
to identify tax
exposure
• Corporate income,
• Franchise, sales/use, etc.
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NEXUS QUESTIONNAIRES
The purpose is to
learn as much about
the company’s in‐
state activities as
possible, in as
efficient a manner as
possible.

Yes/No questions –
then, follow‐up on
“Yes” responses

Consider tailoring the
questionnaire to the
recipient:

Utilize existing
resources to develop
the questionnaire:

• Management
• Sales
• Advertising/marketing

• AICPA – questionnaires
are available to members
• State
S
CPA societies
i i
• State tax agency Web
sites
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NEXUS QUESTIONNAIRES (CONT.)
•
•

Consider the different nexus standards (as discussed)
Sample questions:

Does the business own or lease
property in the state? If yes:
What type of property?

Is the property sales‐related (i.e. sales
person’s car)?
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NEXUS QUESTIONNAIRES: QUESTIONS
•

D
i
hhave employees
l
iin th
t t ? If yes:
Does th
the bbusiness
the state?

Are they conducting
activities in addition to
the solicitation of sales
of TPP?

•

Can the employee (or
someone else outside
the home office) accept
or approve orders?

Do employees offer
technical assistance to
customers?

Do employees
p y
install or
assemble products sold?

Does the business have
an in‐state telephone
listing?

Does the business utilize
third parties to perform
warranty/repair
y/ p services
in the state?

Other ppotential qquestions:

Does the business
license intangible
property in the state?

Does the business
license software in the
state?

If the company has
affiliates, do they sell
products or perform
service
i workk in
i the
th state
t t
on its behalf?

Do the company’s
employees provide in‐
state training for its
customers?

p
* Tailor the qquestions to yyour specific
business and, if ppossible, to the pperson who will
answer the questions.
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NEXUS QUESTIONNAIRES (CONT.)

Consider meeting
with the person
who
h will
ill complete
l t
the questionnaire,
and going through
it face‐to‐face.

If face‐to‐face isn’t
possible, set a firm
deliverable date.

Follow‐up promptly
to get all questions
answered.

* Make the process
as painless as
possible for the
person completing
the questionnaire.
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NEXUS ISSUES: CORPORATE M&A
If your company is the
selling entity:

If your company is
the buyer:

Complete a nexus review prior
to “going to market”

Due diligence related to state
nexus/filing obligations is critical
– and often overlooked.

Identify/quantify/address
potential exposures

Identify potential exposures –
sales taxes?

Reduces issues and expenses
incurred during the transaction

Who pays for past tax exposure
and cost of mitigation?

Potential impact on price, or
need for escrow account to
cover costs
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NEXUS: VOLUNTARY DISCLOSURE PROGRAMS
After the review has been completed, VDPs can offer a
good means of addressing identified exposures.
Typically limit the lookback period to 3 or 4
years
Penalties typically waived; interest usually
applies.
The exposure can be limited and quantified
– important for FIN 48.
States are sometimes willing to negotiate
terms.
B|N|N
FOR PRESENTATION PURPOSES ONLY

53

NEXUS: VOLUNTARY DISCLOSURE PROGRAMS (CONT.)
If multiple states are involved, consider the MTC multi‐state VDP:
Includes 41 states
Can result in lower administrative/compliance
costs
Potential downsides to the MTC program
Can sometimes negotiate better terms working
directlyy with the states
If cash flow/timing is an issue, going state by state
may be best.
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NEXUS: OTHER CONSIDERATIONS
•

Take advantage of states’ tax amnesty programs:

Kentucky – to be
held by
6/30/2013

•

Ohio ‐

Maine ‐ use tax
only

consumer’s use tax

9/1/2012 –11/30/2012

ends 5/1/2013

Rhode Island ‐

Texas ‐

9/2/2012–11/15/2012

ends 8/17/2012

* See each state’s Web site for specific information
The states are looking for revenue – negotiate the best terms possible
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Merrill Barter, Baker Newman Noyes

OUTSOURCED NEXUS
REVIEWS

OUTSOURCED NEXUS REVIEWS
• Identify for which taxes the review is
being conducted
• Work with outside firm to develop a
project plan and identify
deliverables
• Set specific
f time b
budgets,
d
deliverable dates and financial
budget (fees)
• Ensure that all internal
stakeholders/information sources
are informed.

• Communication is critical – address
issues promptly (i.e., inability of firm to
schedule meetings with
stakeholders/sources of information)
• Stick to the plan – don’t get side‐
tracked byy issues that mayy be
uncovered
• Confirm that all questions are
answered/required information has
been obtained, before review is
finalized

Setting
expectations
t ti

Monitoring
performance
f
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IMPLEMENTING ACTION
ITEMS FROM NEXUS REVIEWS

Implementing Nexus
R i
Review
A i IItems
Action
Continuing to realize value from a nexus review

•

― Periodically quantify benefits (cost savings, managed risk,
etc )
etc.)
― Evaluate and take advantage of amnesty and VDA
programs
― Look for opportunities to begin filing
― Prepare to defend anticipated challenges
― Maintain documents
― Continue to review for changes in business activities
― Update
U d
periodically
i di ll
59

Implementing Action Items
 Get buy-in
y from CFO/controller before beginning
g
g nexus review
 Demonstrate the effects on reserves of implementing the review
 Get support of sales/operations, if the company can conduct activities in
more states
 Involve the corporate governance and risk management departments
 Use nexus questionnaires/audits to demonstrate importance of the issue

www.mwe.com
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GETTING BUY-IN FROM STAKEHOLDERS
•

Stakeholder buy-in and participation/cooperation is crucial to complete a nexus review.

•

Ed cate the stakeholders abo
Educate
aboutt the benefits to the organi
organization
ation:

Reduce risk byy
identifying/
quantifying
exposures.

Reduce costs by
addressing state
fili
filings
proactively
ti l –
before being
contacted by the
states (and paying
penalties)

Improve
p
the
accuracy of
financial
reporting/FIN 48

Potentially reduce
the state effective
tax rate, if planning
strategies are
identified as part of
the nexus review

B|N|N
FOR PRESENTATION PURPOSES ONLY

61

