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FORM 1120-F – OVERVIEW
•Form 1120-F, U.S. Income Tax Return of a Foreign Corporation
• Used to report the income, gains, losses, deductions, and credits of a foreign
corporation to determine its U.S. tax liability.
•The Form 1120-F is also used to claim any refund due and make treaty based return
position disclosures by filing Form 8833.

•There are two distinct types of income that a foreign corporation is taxed on:
• U.S. sourced fixed or determinable annual periodical income (“FDAP”)
• U.S. effectively connected income (“ECI”)
•In addition to paying tax on its FDAP and ECI income a foreign corporation will also
report and pay where applicable on Form 1120-F:
• Branch profits taxes on its effectively connected earnings and profits (dividend
equivalent tax).
• Tax on excess interest allocable to ECI.
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FORM 1120-F – FILING REQUIREMENTS

•Form 1120-F must be filed by a foreign corporation that
• Engaged in a trade or business in the U.S. whether or not income from
such trade or business is exempt from United States tax under a tax
treaty.
• Has income, gains, or losses treated as if they were effectively
connected with the conduct of a U.S. trade or business.
• Has income from U.S. sources if its tax liability has not been fully
satisfied by withholding of tax at source .
• Is making a claim for refund of an overpayment of tax.
• Is making a claim that an income tax treaty overrules or modifies U.S. tax
law and is required to disclose each treaty position on Form 8833.
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FORM 1120-F – ENGAGED IN A TRADE OR BUSINESS
•Where there is an applicable treaty – ‘permanent establishment’ requirement to be taxed on
business profits
• Typically a fixed place of business or dependent agent that has the authority to and
actually does enter into contracts.
• Need to review applicable treaty (see India – with a service PE).
•

Being “engaged in a trade or business in the U.S.” is not clearly defined in the code or
regulations.

•Section 864(b) states that a trade or business within the United States includes the
performance of personal services within the United States at any time during the year.

• The definition is limited - It identifies a situation where a foreign corporation is engaged in
a U.S. trade or business but not all situations.
• Excluded activities include trading in stocks, securities, or commodities through a broker
or independent agent or on a taxpayer’s own account.

TAX

|

AUDIT

|

BUSINESS MANAGEMENT

|

MERGERS & ACQUIS ITIONS

9

FORM 1120-F – ENGAGED IN A TRADE OR BUSINESS
•Regulation 1.864-2(e) clarifies this: “The fact that a person is not determined by reason of this section to
be not engaged in trade or business with the United States is not to be considered a determination that
such person is engaged in trade or business within the United States. Whether or not such person is
engaged in trade or business within the United States shall be determined on the basis of the facts and
circumstances in each case”
•

Facts and circumstances test.

•

The IRS will not ordinarily issue PLRs on whether a foreign corporation is engaged (see Rev Proc
2017-7)

•

Generally a U.S. trade or business will exist where a foreign corporation engages in “active” activities
that are “considerable, continuous, and regular” for profit.
• Active – more than a mere passive investment and collection of income
• Imputed activity from agents, partnerships, trusts, and estates will cause a foreign corporation to be
considered engaged in a U.S. trade or business.
• Lewellyn v. Pittsburgh, B. & L.E.R. Co, De Amodio v. Commissioner, Lewenhaupt v. Commissioner
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FORM 1120-F – ENGAGED IN A TRADE OR BUSINESS

•

A taxpayer is not engaged in a trade or business as the result of
isolated transactions or a single transaction.
• Continental Trading Inc, Pasquel v. Commissioner

• Activities are considerable if they relate to earning income directly
and are not merely incidental to trade or business (ex. clerical
and administrative activities).
• Scottish American Investment Co. Ltd., Spermacet Whaling &

Shipping Co. v. Commissioner

• Actually engaging in a business is necessary. Intent alone is not
enough.
• Linen Thread Co., Ltd
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FORM 1120-F – ENGAGED IN A TRADE OR BUSINESS
• Loan origination
• Lending activities of a foreign corporation can be considered a US trade or business.
• They are considered a trade or business where the foreign corporation lends money to
customers on a considerable, regular, and continuous basis with the intention of earning a
profit. If applicable they are considered to be engaged in a banking, financing, or similar
business (“BFS business”).

• The trade or business is considered to be conducted in the US when the activities occur in the
United States.
• When an agent performs origination activities in the US then those activities, and the office of
the US agent, are attributed to the foreign corporation.
• The interest income earned on those loans by the foreign corporation may also be considered
ECI.
• US sourced interest income derived by a foreign corporation engaged in a BFS business is
considered ECI only if the securities giving rise to the income are attributable to a US office
through which the activities were conducted and the securities were acquired in one of the
specific ways listed in the regulations which include making loans to the public.
• See AM 2009-010
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FORM 1120-F – PROTECTIVE RETURNS

•Protective Returns
• Limited return filed by a foreign corporation which determines its activities
do not give rise to a trade or business.
• Filed in order to preserve the right to take deductions (18 month rule).
• Check protective return box and complete identifying information and
page 1 items A through G.
• May file a protective return while claiming a refund for over withholding on
FDAP income.
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FORM 1120-F – PROTECTIVE RETURNS
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FORM 1120-F – PARTNER IN A PARTNERSHIP
•A partner of a partnership that is engaged in a U.S. trade or business is itself engaged in a U.S.
trade or business.
• Applies to limited partners, LLC members.
• Applies through chains of partnerships (tiered partnerships).

•A FC that is engaged by reason of being a partner is required to file Form 1120-F.
• Withholding at the max rate applies at the partnership level so filing can be advantageous.
• Losses will carry forward, deductions may be apportioned if appropriate, if FC has multiple
partnership investments income and losses will offset (ex. Fund of funds).

•Determination is made at partnership level. Partners can determine if a partnership is engaged
by: Receipt of Form 8805, K-1s shows U.S. ordinary or rental income, review of K-1 footnotes
indicates U.S. trade or business activity/ECI.
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FORM 1120-F – INVESTMENT IN US REAL ESTATE
•The Foreign Investment In Real Property Tax Act (FIRPTA) provides that gain or loss from the
sale of U.S. real estate shall be taken into account as if a FC was engaged in a U.S. trade or
business and the income was effectively connected.
• Directly held real estate.
• Proportionate ownership of assets held by partnership, trusts, and estates.
• U.S. corporations that are USRPHC.

• FMV of real estate exceeds 50% total assets
• Exceptions: U.S. real estate disposed of before sale, publicly traded securities where
less than 5% of stock is held (10% for REITs).
•Generally overrides non-recognition provisions except where USRPI is exchanged for another
USRPI. Example - 351

• Directly held real estate
•Distributions from qualified investment entities are subject to a look through rule (REITs, RICs)
• If distribution is attributable to gain on the sale of a USRPI then gain will be recognized by
FC as if FC had disposed of USRPI. Example – REIT Capital gain dividends
• Does not apply if publicly traded and less than 5% held or 10% for a REIT.
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FORM 1120-F – FDAP INCOME
•A foreign corporation is subject to tax on gross FDAP income at a 30% rate which can be reduced by
treaty.
•FDAP income generally includes U.S. sourced passive types of income including interest, dividends,
rents, royalties, and annuities.
•

The general treatment of passive income as FDAP can vary where there is a U.S. trade or business
causing the income to be treated as ECI.

•

A foreign corporation can also elect to treat rental income as ECI instead of FDAP in order be taxed on
a net basis instead of a gross basis.

•FDAP income is generally required to be withheld at source by U.S. withholding agents. FDAP income is
reported on Section I of Form 1120-F where not correctly withheld and reported on a Form 1042-S.
•Exceptions:

•

Bank deposit interest is withheld at a 0% rate.

•

Portfolio interest is withheld at a 0% rate. Interest on most debt instruments held by foreign persons
unrelated to the payor may qualify as portfolio interest if structured properly (should be in registered
form).
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FORM 1120-F – SECTION I – FDAP INCOME
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FORM 1120-F – ECI

•A foreign corporation engaged in a U.S. trade or business is generally
subject to U.S. taxation on income earned that is effectively connected
with the conduct of that U.S. trade or business (“ECI”) on a net basis at
progressives rates.
•A foreign corporation may offset income and gains with expenses, losses
and other deductions that are directly related to effectively connected
gross income, as well as a ratable portion of any deductions that are not
definitely related to any specific item of gross income.
• Allocation is done on Schedule H. The foreign corporation will generally
apportion deductions based on gross income but can use other
methods that reflect a reasonably close factual relationship.
• Interest expense – must be apportioned on an asset basis on Schedule I
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FORM 1120-F – SECTION II – ECI
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FORM 1120-F – BRANCH PROFITS TAX

Payments

FC

Dividend

U.S. Co.

U.S. Branch

• Branch Profits Tax was introduced to ensure that the taxation of a U.S. branch will be equal to
that of a U.S. subsidiary corporation by imposing a tax equal to 30% of a foreign corporation’s
dividend equivalent amount for the taxable year (subject to applicable treaty reductions).
• The dividend equivalent amount is an estimation of the amount that a U.S. branch remits to
the foreign corporation during the year.
• Similar to the application of 30% gross withholding on a U.S. subsidiary’s dividend
distributions to its foreign parent.

TAX

|

AUDIT

|

BUSINESS MANAGEMENT

|

MERGERS & ACQUIS ITIONS

21

FORM 1120-F – BRANCH PROFITS TAX

•Modified or eliminated for qualified residents of many treaty
jurisdictions.
• A qualified resident needs to meet the limitation on benefits provision
of the treaty or the qualified resident requirement in the regulations
including: the stock ownership and base erosion test, public
ownership test, active trade or business test.
• Check the list in the regulation for countries with tax treaties that
were in effect before 1987 for countries where the branch profits tax
is eliminated §1.884-1(g)(3) and for countries with a reduced rate of
branch profits tax §1.884-1(g)(4)(i)(B) (ex – China).
• Check the language of treaties entered into after 1987 to determine if
there is a beneficial rate available for qualified residents.
• The branch profits tax is reported and calculated in Section III Part I
of the Form 1120-F. Treaty modification requires Form 8833.
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FORM 1120-F – BRANCH INTEREST AND EXCESS INTEREST

•Interest that is deducted against ECI is either treated as branch interest or
excess interest.
•Branch interest is interest paid on U.S. booked liabilities and liabilities identified
as liabilities of the U.S. trade or business.
• Branch interest is treated as if it is paid by a domestic corporation changing
the interest to U.S. source income. If this interest is paid to a foreign party the
foreign corporation must withhold and file Forms 1042 and 1042-S.
• Excess interest is the excess of interest allocable to ECI over branch interest.
Excess interest is treated as interest paid by a domestic corporation directly
to the foreign corporation. The foreign corporation pays tax on the excess
interest on its Form 1120-F.
•Both branch interest and excess interest may be modified under tax treaties.
•Branch interest may also qualify for the portfolio interest exemption if not paid
to a related party.
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FORM 1120-F – HIGHLIGHTS OF TAX REFORM UPDATES RELEVANT TO THE FORM

• Reduced corporate rate – 21%
• Restriction on deductions paid to related parties using hybrid instruments
or entities - §267A
• Interest and royalty deductions limited where no income is included
under tax law of recipient’s country of residence.
• Changes to interest limitation §163(j)
• BEAT – base erosion and anti-abuse tax applies to large corporations
(over $500m)
• Changes to net operating loss rules
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FORM 926 – OVERVIEW AND FILING REQUIREMENTS

•Form 926, Return by a U.S. Transferor of Property to a Foreign Corporation
• Used to identify transfers by U.S. persons to foreign corporations.
• Highlights transfers that may be taxable and the amount of gain that should
be reported or alternatively the specific non-recognition provision that
applies.
•Required to be filed by –
• U.S. persons that make tax-free outbound transfers of property to foreign
corporations pursuant to the corporate liquidation, organization and
reorganization provisions (sections 332, 351, 354, 355, 356, or 361).

• These transfers may be subject to tax under section 367. Form 926 is
required regardless of whether section the transaction is subject to tax.
• U.S. persons that transfer intangibles to foreign corporations – 367(d)
• Any transfer for which a gain recognition agreement (GRA) is filed
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FORM 926 –FILING REQUIREMENTS
•

•

A U.S. person that transfers cash to a foreign corporation must report the transfer on
Form 926 if:
•

Immediately after the transfer the person holds directly or indirectly at least 10% of
the vote or value of the foreign corporation; or

•

The amount of cash transferred by the person to the foreign corporation during the
12-month period ending on the date of the transfer exceeds $100,000.

Pass Through Entities
•

If the transferor is a partnership (domestic or foreign), then the domestic partners
are responsible for filing Form 926. Each partner transfers their proportionate share.

•

Information for partners to determine their filing requirement should be provided on
the Schedule K-1 footnotes.

•

S-Corp files on its own. Owners of S-Corp do not need to file.
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FORM 926 –FILING REQUIREMENTS

• Issue Spotting:
• Cash transfers to foreign corporations
• New foreign corporations (even if funded with a de minimis amount)

• CTB elections to treat foreign entities as corporations (Form 8832),
• Partnership footnotes (if not cash then can be triggered by small
transfers),
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FORM 926 – EXCEPTIONS TO FILING – TRANSFERS OF STOCK OR SECURITIES
•

Transfer of stock or securities where transferor owns less than 5% of stock (vote or value) using
the attribution rules and either:
•

Transfer qualifies for non-recognition treatment

•

Transfer of stock or securities in a domestic corporation to FC that is subject to tax under
1.367(a)-3(c) and income is properly reported.

•

Transfer of stock or securities where transferor owns 5% or more and transfer was taxable and
transferor properly reports income.

•

Transfer of stock or securities
•

Transferor is a tax exempt entity and income is not UBI

•

Shareholder of FC transfers property to an employee or contractor of FC in consideration for
services and the amount is under $100,000 (under 1.83-6(d)(1) treated as contribution to
corp).

•

Exchange of stock of a foreign corporation in a recapitalization under 368(a)(1)(E)

•

Exchange of foreign or domestic stock in a 368(a)(1) not treated as an indirect transfer under
1.367(a)-3(d)
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FORM 926 – TAX REFORM UPDATES RELEVANT TO THE FORM

• Expanded definition of intangible property for purposes of §367(d)
• Now explicitly includes goodwill, going concern value, workforce in
place
• No more active trade or business exception under §367
• Transfers of foreign branches to SFCs (includes CFCs) §91
• May now be subject to tax if there were net losses after taking into
account any income and gain recognized on outbound transfer.

• Taxable amount is “transferred loss”.
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Form Changes and New Reporting Requirements Brought about
by 2017 Tax Reform Law
▪ Form 5471 Information Return of U.S. Persons with Respect to
Certain Foreign Corporations
▪ I.R.C. § 951A Global Intangible Low-Taxed Income (GILTI)
➢ Form 5471 Schedule I-1
➢ Form 8992 – U.S. Shareholder Calculation of GILTI
➢ Form 8993 – I.R.C. § 250 Deduction for Foreign-Derived
Intangible Income (FDII) and Global Intangible Low-Taxed
Income (GILTI)
▪ Form 5472 Information Return of a 25% Foreign-Owned U.S.
Corporation or a Foreign Corporation Engaged in a U.S. Trade
or Business (under I.R.C. §§ 6038A and 6038C)
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Form Changes and New Reporting Requirements Brought about
by 2017 Tax Reform Law

Form 5471 Information Return
of U.S. Persons
with Respect to Certain Foreign Corporations

© 2019 | All Rights Reserved | Alison N. Dougherty |

33

Form Changes and New Reporting Requirements Brought about
by 2017 Tax Reform Law
Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, New and Revised Schedules
▪ Page 1 New Filer Category 1
▪ Constructive Owners Filing Exception for Category 1 and 5 Filers
▪ Schedule B, Part II Direct Shareholders of Foreign Corporation
▪ Schedule C Income Statement
▪ Schedules E and E-1 Foreign Taxes Paid or Accrued
and Tracking by E&P
▪ Schedule F Balance Sheet
▪ Schedule G Other Information (Extensive Questions)
▪ Schedule I Summary of Shareholder’s Income from Foreign
Corporation
▪ Schedule I-1 Information for Global Intangible Low-Taxed Income
(GILTI)
▪ Schedule J Accumulated Earnings and Profits (AEP) of CFC
▪ Schedule M Transactions between CFC and Shareholders or Other
Related Persons
▪ Schedule P Previously Taxed Earnings and Profits (PTEP)
© 2019 | All Rights Reserved | Alison N. Dougherty |
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Form 5471
Page One

All Filer
Categories
Must
Complete
Page One
Information
Filer
Categories
3 and 4
Complete
Schedule A
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Page One
Form 5471, Page One
▪ Filer’s Name, address, FEIN of the foreign corporation
▪ Required tax year of the foreign corporation
▪ Line B check boxes for filer categories 1, 2, 3, 4, and 5
▪ Line C total percentage of the voting stock owned at end of the foreign
corporation’s tax year
▪ Filer’s tax year
▪ Line D check box if final Form 5471 filed for the foreign corporation
▪ Line E check box to indicate if stock is an excepted foreign financial
asset with respect to Form 8938
▪ Line F to indicate person on whose behalf the Form 5471 is filed
(another shareholder, officer, or director)
▪ Lines 1a through 1c foreign corporation’s name, address, FEIN,
reference ID number, and country of incorporation
▪ Lines 1d through 1h report date of incorporation, principal place of
business, business activity code number, principal business activity, and
functional currency
▪ Line 2a name, address, and identifying number of U.S. branch or agent
▪ Line 2b(i) and (ii) indicate U.S. taxable income or loss and U.S. tax paid
▪ Line 2c statutory or resident agent’s name and address in country of
incorporation
▪ Line 2d name and address of person with custody of books and records,
and location of books and records, if different
▪ Schedule A Stock of the Foreign Corporation (a) description of each
class of stock, and (b) number of shares issued and outstanding at
beginning and end of annual accounting period
© 2019 | All Rights Reserved | Alison N. Dougherty |

37

Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Page One Updates

Form 5471, Page One Updates – New Filer Category 1
▪ New filer category 1 for a U.S. shareholder of a specified foreign
corporation (SFC) subject to the transition tax provisions of I.R.C. §
965.
▪ I.R.C. § 965 imposed a one-time toll charge on a U.S. shareholder’s
share of the non-previously taxed and undistributed earnings and
profits of a foreign corporation determined as of 11/2/2017 or
12/31/2017, whichever was greater.
▪ I.R.C. § 965 applies to a U.S. shareholder for the year of the U.S.
shareholder that ends with or within the last year of the foreign
corporation that begins before 1/1/2018.
▪ A U.S. shareholder is a direct, indirect, or constructive shareholder of
the foreign corporation that owns 10% or more of the vote of the
foreign corporation (or value for a tax year of the foreign corporation
beginning after 12/31/2017).
▪ Specified foreign corporation is a controlled foreign corporation
(CFC) owned more than 50% by U.S. shareholders or a foreign
corporation with at least one U.S. C corporation shareholder.
▪ Only an I.R.C. § 958(a) U.S. shareholder would have an actual I.R.C.
§ 965 transition tax inclusion, I.R.C. § 951A GILTI inclusion, or
Subpart F income inclusion.
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Page One Updates

Form 5471 Constructive Owners Exception for Category 1 and 5 Filers

▪ A Category 1 or 5 filer does not have to file Form
5471 if:
➢ no U.S. shareholder (including such U.S. person)
owns, within the meaning of section 958(a),
stock in the foreign corporation, and
➢ the foreign corporation is an SFC or CFC solely
because one or more U.S. persons is considered
to own the stock of the foreign corporation
owned by a foreign person under section
318(a)(3).
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Page One Updates
Constructive Ownership after Repeal of I.R.C. § 958(b)(4): Query Does the Form 5471 Constructive Owners
Exception for Category 1 and 5 Filers Apply?

U.S. Resident
Individual

Nonresident
Individual

10%

▪ Downward attribution causes U.S. corporation 1
to own Foreign Corporation 2.
▪ U.S. resident individual is an I.R.C. § 958(a)
shareholder in FC 2 as a CFC

100%

U.S.
Corporation
1

© 2019 | All Rights Reserved | Alison N. Dougherty |

90%
Foreign
Corporation
1

100%
Foreign
Corporation
2
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Form 5471
Page Two
Schedule B
Parts I and II

Filer
Categories
3 and 4
Complete
Part I
Filer
Categories
1, 3, 4, and 5
Complete
Part II
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Page Two
Schedule B, Parts I and II
Form 5471, Page Two – Schedule B, Parts I and II
▪ Category 3 and 4 filers complete Schedule B, Part I for U.S. persons that
owned at any time during the year 10% directly or indirectly through
foreign entities (I.R.C. § 958(a) U.S. shareholders).
▪ Part I U.S. Shareholders of Foreign Corporation report name, address,
ID number, description of each class of stock held corresponding to
Schedule A, number of shares held at beginning and end of annual
accounting period, Subpart F income percentage
▪ Category 1, 3, 4, and 5 filers must complete Schedule B, Part II.
▪ Part II Direct Shareholders of Foreign corporation report name,
address, ID number, number of shares held at beginning and end of
annual accounting period
▪ For FDE shareholders of the foreign corporation, report the regarded
entity owner of the FDE on the Schedule B.
▪ Category 1, 3, or 5 filers must report direct owners through which they
indirectly own the foreign corporation on Part II.
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Form 5471
Page Three
Schedule C
Income
Statement
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Filer
Categories
3 and 4
Complete
Schedule C
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Page Three – Schedule C

Form 5471, Page Three Schedule C Income Statement
▪ Category 3 and 4 filers complete Schedule C
▪ Report income statement of the foreign corporation consistent with
U.S. GAAP
▪ Report income statement in functional currency converted to USD
based on U.S. GAAP translation principles
▪ Note that Form 5471 instructions require divide by convention to
convert to USD
▪ New specific line items for
➢ Lines 8a and 8b unrealized and realized foreign currency
translation gain or loss
➢ Line 20 unusual or infrequently occurring items
➢ Lines 21a and 21b current and deferred income tax expense
and benefit (more detail for the tax provision items)
➢ Line 24 Other Comprehensive Income – Line 23a FX translation
adjustments, line 23b other items, and line 23c income tax
expense or benefit related to OCI
▪ Line 14 depreciation per U.S. GAAP
▪ Line 16 taxes should be taxes other than income tax
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Form 5471
Schedule E

© 2019 | All Rights Reserved | Alison N. Dougherty |

Filer
Categories
1, 4, and 5
Complete
Schedules E
and E-1
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule E
Form 5471, Schedule E Foreign Income Tax Paid or Accrued
▪ Category 1, 4, and 5 filers complete Schedule E
▪ Schedule E Part I report creditable foreign taxes
➢ Name of foreign company paying the foreign tax
➢ FEIN or reference ID of the foreign payor
➢ Country or U.S. possession to which foreign tax paid
➢ Foreign tax year of foreign corporation to which tax relates
➢ U.S. tax year of foreign corporation to which tax relates
➢ Amount of income subject to foreign tax in the foreign jurisdiction
➢ Currency in which tax is payable
➢ Average exchange rate to convert tax to USD based on divide by
convention
➢ Foreign tax converted to USD
➢ Foreign tax in functional currency
▪ Schedule E Part II report election to convert foreign tax based on the
exchange rate on the date of the payment
▪ Schedule E Part III foreign taxes for which foreign tax credit is disallowed
➢ I.R.C. § 901(j) listed countries
➢ I.R.C. §§ 901(k) and (l) withholding taxes on dividends and gain or
other income when minimum holding period requirement is not
satisfied
➢ I.R.C. § 901(m) covered asset acquisitions resulting in additional
foreign source taxable income due to differences in basis
adjustments
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule E-1
Form 5471, Schedule E-1 Foreign Income Tax Paid or Accrued
▪ Category 1, 4, and 5 filers complete Schedule E-1
▪ Schedule E-1 tracks the changes in and the adjustments to the cumulative
balance of the foreign corporation’s foreign tax pool
▪ Schedule E-1 reports the foreign taxes based on different categories of
not previously taxed E&P in columns (a) through (d)
➢ Post-2017 E&P not previously taxed
➢ Post-1986 and pre-2018 undistributed E&P per I.R.C. § 959(c)(3)
➢ Pre-1987 not previously taxed E&P per I.R.C. § 959(c)(3)
➢ Hovering deficit and foreign tax credit splitter suspended taxes
▪ Schedule E-1 reports the foreign taxes based on nine different categories
of previously taxed E&P (PTEP) in columns (e)(i) through (ix) consistent
with Schedules J and P
➢ E&P for I.R.C. § 956 inclusions, I.R.C. 965 transition tax inclusions,
I.R.C. § 951A GILTI inclusions, and I.R.C. § 951(a)(1) Subpart F
inclusions
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Form 5471
Page 4
Schedule F
Balance
Sheet
and
Schedule G
Other
Information
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Filer
Categories
3 and 4
Complete
Schedule F

Filer
Categories
3, 4, and 5
Complete
Schedule G
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule F

Form 5471, Schedule F Balance Sheet
▪ Category 3 and 4 filers complete Schedule F
▪ Report balance sheet of foreign corporation consistent with U.S. GAAP
▪ Translate balance sheet into USD based on U.S. GAAP translation
principles
▪ Note that Form 5471 instructions require divide by convention to
convert to USD
▪ Report assets, liabilities, and equity
▪ New specific line items for derivative assets and liabilities and treasury
stock in equity
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Form 5471
Pages 4 and 5
Schedule G
Other
Information
(Continued)
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Filer
Categories
3, 4, and 5
Complete
Schedule G
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule G
Form 5471, Schedule G Other Information
▪ Category 3, 4 and 5 filers complete Schedule G
▪ Revised Schedule G with extensive list of 19 main questions with subparts
▪ It is advisable and recommended that a U.S. international tax specialist reviews
▪ Many questions include issues related to international tax reform provisions
▪ Must disclose whether the foreign corporation owned an interest in a foreign
partnership, trust, or disregarded entity
▪ I.R.C. § 59A BEAT disclosure, must report whether the U.S. filer paid or accrued a
base erosion payment to the foreign corporation
▪ I.R.C. § 267A hybrid payment disclosure, must report whether foreign
corporation paid or accrued an interest or royalty payment that would be
disallowed as a deduction
▪ I.R.C. § 250 FDII deduction disclosure, must report whether the U.S. filer is
claiming the FDII deduction for any amount reported on Schedule M and
disclose certain amounts in FDDEI calculation
▪ More extensive I.R.C. § 482 transfer pricing questions related to cost sharing
agreements for intangible asset development and platform contributions
▪ Disclosure whether foreign corporation was involved in a triangular
reorganization with acquisition of shareholder’s stock or securities
▪ I.R.C. § 367(d) disclosure, must report if annual income inclusion from taxable
offshore transfer of intangible property to the foreign corporation
▪ Must report whether the foreign corporation was an expatriated subsidiary
▪ Must report whether foreign corporation had transactions reportable on Form
8886
▪ I.R.C. § 901(m) disclosure, must report whether foreign corporation paid or
accrued a non-creditable tax
▪ I.R.C. § 909 disclosure, must report whether foreign corporation paid or
accrued a foreign tax suspended or unsuspended under foreign tax credit
splitter rules
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule H
Form 5471, Schedule H Current Earnings and Profits (CEP)
▪ Category 4 and 5 filers complete Schedule H
▪ Complete separate Schedule H for each separate category of income
▪ Report Schedule C line 21 U.S. GAAP “book” net income or loss in
functional currency as starting point for Schedule H line 1
▪ Report positive and negative E&P adjustments on Schedule H lines 2
through 4
▪ E&P adjustments convert current year book net income or loss based
on U.S. GAAP to E&P based on U.S. tax accounting principles
▪ Note difference between book net income, retained earnings, and
earnings and profits for U.S. tax purposes
▪ Common E&P adjustments may include the following:
➢ Deferred tax expense
➢ Unrealized foreign currency exchange gain or loss
➢ Difference in book and tax FX gain or loss
➢ Difference in book depreciation and ADS tax depreciation
➢ Bad debt reserves
➢ Inventory reserves
➢ Advance payments
➢ Contingencies, severance, and restructuring reserves
➢ Difference in book and tax amortization of intangible assets
➢ Cumulative translation account
➢ Prior period adjustments
➢ Unicap
▪ Convert E&P in foreign currency after adjustments to USD based on
the average exchange rate and the divide by convention
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule I
Form 5471, Schedule I Summary of Income from
Foreign Corporation
▪ Category 4 and 5 filers complete Schedule I
▪ Report I.R.C. § 964(e)(4) Subpart F dividend income
from sale of stock of a lower-tier foreign corporation
▪ Report I.R.C. § 245A(e)(2) Subpart F income from
hybrid dividends of tiered corporations
▪ Report other Subpart F income from Form 5471
instructions worksheet A
▪ Report I.R.C. § 956 inclusion from Worksheet B
▪ Report previously excluded export income withdrawn
from investment in export trade assets from
Worksheet C
▪ Report factoring income (sale or transfer of A/R)
▪ Report dividends received translated at spot
exchange rate on the payment date
▪ Report foreign currency exchange gain or loss on a
distribution of previously taxed income
▪ Indicate whether any income of the foreign
corporation was blocked or unblocked according to
applicable foreign country export controls
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule I-1

Form 5471, Schedule I-1 Information for Global
Intangible Low-Taxed Income (GILTI)
▪ Category 4 and 5 filers complete Schedule I-1
▪ GILTI is a new global minimum tax under I.R.C.
§ 951A that requires an I.R.C. § 958(a) U.S.
shareholder to report a taxable inclusion of
undistributed income from a foreign corporation
similar to Subpart F income
▪ Complete separate Schedule I-1 for each
separate category of income
▪ Schedule I-1 information is used by an I.R.C.
§ 958(a) U.S. shareholder and filer of Form 5471
to complete Form 8992 to report a GILTI inclusion
▪ The Schedule I-1 tracks the calculation of GILTI
under I.R.C. § 951A with exclusions from tested
income or loss calculation, QBAI, and specified
interest expense
▪ Reduction in GILTI calculation for 10% of QBAI
▪ QBAI is the average of the tangible property asset
basis at the end of each quarter

© 2019 | All Rights Reserved | Alison N. Dougherty |

59

© 2019 | All Rights Reserved | Alison N. Dougherty |

60

© 2019 | All Rights Reserved | Alison N. Dougherty |

61

Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J
Form 5471, Schedule J Accumulated Earnings and Profits (AEP)
▪ Schedule J is completed by Category 1, 4, and 5 filers
▪ Schedule J tracks the changes in and the adjustments to the cumulative balance of the foreign corporation’s
AEP in the foreign corporation’s functional currency
▪ Schedule J Part I reports not previously taxed AEP under I.R.C. § 959(c)(3) and previously taxed AEP under I.R.C.
§§ 959(c)(1) and 959(c)(2).
▪ Detailed reporting for reclassifications of AEP from different categories based on the I.R.C. § 959(c) technical
ordering rules
▪ Schedule J Part II reports not previously taxed E&P subject to Subpart F income recapture (resulting from when
there was a CEP deficit in a year when there is Subpart F income)
▪ The categories of not previously taxed AEP and previously taxed AEP on the Schedule J correspond to
categories for taxes reported on Schedule E-1
▪ Categories of not previously taxed AEP:
➢ Post-2017 not previously taxed E&P (post-2017 I.R.C. § 959(c)(3) balance)
➢ Post-1986 undistributed earnings (post-1986 and pre-2018 I.R.C. § 959(c)(3) balance)
➢ Pre-1987 not previously taxed E&P (pre-1987 I.R.C. § 959(c)(3) balance)
➢ Hovering deficit (I.R.C. § 381(c)(2)(B)) and deduction for suspended foreign taxes due to I.R.C. § 909
foreign tax credit splitter rules
▪ Nine Categories of previously taxed AEP:
➢ I.R.C. § 956 / § 951(a)(1)(B) inclusion from earnings invested in U.S. property (I.R.C. § 959(c)(1)(A))
➢ I.R.C. § 965(a) inclusion (I.R.C. §§ 959(c)(1)(A) and 959(c)(2))
➢ I.R.C. § 965(b)(4)(A) “faux” PTEP from earnings deficit foreign corporation (EDFIC)
(I.R.C. §§ 959(c)(1)(A) and 959(c)(2))
➢ I.R.C. § 951A GILTI inclusion (I.R.C. §§ 959(c)(1)(A) and 959(c)(2))
➢ Earnings invested in excess passive assets (I.R.C. § 959(c)(1)(B))
➢ I.R.C. § 951(a)(1)(A) Subpart F income inclusion (I.R.C. § 959(c)(2))
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Filer
Category 4
Completes
Schedule M

© 2019 | All Rights Reserved | Alison N. Dougherty |

63

Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule M
Form 5471, Schedule M Transactions between CFC and Shareholders or Other Related Persons
▪ Category 4 filers complete the Schedule M
▪ Schedule M reports transactions between:
▪ The U.S. filer of the Form 5471 and the CFC
▪ Any U.S. corporation or partnership controlled by the U.S. filer and the CFC
▪ Any other foreign corporation or partnership controlled by the U.S. filer and the CFC
▪ Any other 10% or greater U.S. shareholder of the CFC and the CFC
▪ A 10% or greater U.S. shareholder of any corporation controlling the CFC and the CFC
▪ Schedule M reports commercial business transactions that involve payments between the parties
▪ New specific line items for:
▪ Hybrid dividends that do not qualify for the I.R.C. § 245A 100% dividends received deduction
(DRD)
▪ Dividends (other than deemed distributions of Subpart F income and distributions of PTEP)
received or paid
▪ Accounts receivable related to providing services or sales of property
▪ Accounts payable related to providing services or sales of property
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Filer
Category 2
Completes
Schedule O,
Part I
Filer
Category 3
Completes
Schedule O,
Part II
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule O, Part I

Form 5471, Schedule O Organization or
Reorganization of Foreign Corporation, and
Acquisitions and Dispositions of Its Stock
▪ Category 2 filers complete Schedule O, Part I
▪ Category 3 filers complete Schedule O, Part II
▪ U.S. officers or directors report acquisitions of
10% stock ownership interest in foreign
corporation by any U.S. person in Schedule O,
Part I
▪ Report name, address, and U.S. taxpayer ID
number of U.S. shareholder that acquired 10% of
stock, and dates of original and current year
acquisition in Part I
▪ Report information for Category 3 filer that is
completing Schedule O, Part II, Section A
▪ Report information for U.S. officers and directors
in Schedule O, Part II, Section B
▪ Report information regarding class of stock
acquired, date of acquisition, and whether
owned directly, indirectly, or constructively in
Schedule O, Part II, Section C

© 2019 | All Rights Reserved | Alison N. Dougherty |

66

Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule O, Part II
Form 5471, Schedule O Organization or Reorganization
of Foreign Corporation, and Acquisitions and
Dispositions of Its Stock
▪ Category 3 filers complete Schedule O, Part II
▪ Report amount paid or value given for stock
acquisition, name and address of transferor
▪ Report dispositions of the foreign corporation’s stock
in Schedule O, Part II, Section D with name of
transferor, class of stock, date of disposition, whether
held directly, indirectly, or constructively, amount
received, name and address of transferee
▪ Report I.R.C. § 351 incorporation or I.R.C. § 368
reorganization of the foreign corporation in Schedule
O, Part II, Section E including name, address, and
identifying number of transferor, date of transfer,
FMV and A/B of assets transferred, description of
assets transferred to or by the foreign corporation
▪ Report additional information in Schedule O, Part II,
Section F including participation in a U.S.
consolidated tax return filing, reorganization of the
foreign corporation during the last 4 years while any
U.S. person owned 10% directly or indirectly of the
foreign corporation, and ownership structure chart
depicting foreign corporation’s chain of ownership

© 2019 | All Rights Reserved | Alison N. Dougherty |

67

© 2019 | All Rights Reserved | Alison N. Dougherty |

68

Schedule P PTEP
Filer Categories 1, 4, and 5 Complete Schedule P
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule P
Form 5471, Schedule P Previously Taxed Earnings and Profits of U.S. Shareholder of Certain Foreign Corporations
▪ Category 1, 4, and 5 filers complete Schedule P
▪ Schedule P tracks Previously Taxed Earnings and Profits (“PTEP”) in the foreign corporation’s functional currency
▪ Schedule P tracks the changes in and the adjustments to the cumulative balance of the foreign corporation’s PTEP in
the foreign corporation’s functional currency
▪ Schedule P reports PTEP under I.R.C. §§ 959(c)(1) and 959(c)(2).
▪ Detailed reporting for reclassifications of AEP from different categories based on the I.R.C. § 959(c) technical
ordering rules
▪ Schedule P tracks the same nine categories of PTEP as Schedules E and J
▪ Nine Categories of PTEP:
➢ I.R.C. § 956 / § 951(a)(1)(B) inclusion from earnings invested in U.S. property (I.R.C. § 959(c)(1)(A))
➢ I.R.C. § 965(a) inclusion (I.R.C. §§ 959(c)(1)(A) and 959(c)(2))
➢ I.R.C. § 965(b)(4)(A) “faux” PTEP from earnings deficit foreign corporation (EDFIC) (I.R.C. §§ 959(c)(1)(A) and
959(c)(2))
➢ I.R.C. § 951A GILTI inclusion (I.R.C. §§ 959(c)(1)(A) and 959(c)(2))
➢ Earnings invested in excess passive assets (I.R.C. § 959(c)(1)(B))
➢ I.R.C. § 951(a)(1)(A) Subpart F income inclusion (I.R.C. § 959(c)(2))
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Form Changes and New Reporting Requirements Brought about
by 2017 Tax Reform Law

I.R.C. § 951A Global Intangible Low-Taxed Income
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I.R.C. 951A Global Intangible Low-Taxed Income
▪ GILTI is basically most taxable income of a CFC with some
exclusions and reductions allowed
▪ GILTI applies to a U.S. shareholder of a CFC
▪ Must be an I.R.C. § 958(a) shareholder to have a CFC GILTI inclusion
▪ I.R.C. § 250 deduction allows 50% reduction of GILTI subject to U.S. tax
▪ I.R.C. § 250 deduction is subject to limitation
▪ I.R.C. § 960 foreign tax credit is allowed to offset U.S. tax on GILTI
▪ 80% limitation applies to GILTI foreign tax credit
▪ GILTI foreign tax credit has its own separate FTC limitation basket
▪ No carryback or carryover of GILTI foreign tax credits allowed
▪ U.S. individuals must make the I.R.C. § 962 election to get the benefit
of the I.R.C. § 250 deduction and GILTI foreign tax credit
▪ GILTI is reportable on Form 5471, Schedule I-1 and Form 8992
▪ I.R.C. § 250 50% deduction for GILTI is reportable on Form 8993
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I.R.C. 951A Global Intangible Low-Taxed Income
GILTI Calculation (Part I)
+ Tested Income (gross CFC income less allocable deductions)
Less Exclusions for:
- Subpart F Income including within high tax exception
- U.S. source effectively connected income (ECI)
- Tested Loss
= Net Tested Income (NTI)
Deemed Tangible Income Return (DTIR):
Qualified Business Asset Investment (QBAI): Average of quarterly tangible
asset basis (calculated taking account ADS depreciation)
+ 10% of QBAI
+ Certain CFC interest expense not deducted in net tested income
= Net Deemed Tangible Income Return (NDTIR)
GILTI = Net Tested Income Minus Net Deemed Tangible Income Return
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I.R.C. 951A Global Intangible Low-Taxed Income
GILTI Calculation (Part I)
+ Tested Income: $1.5M
Less Exclusions for:
- Subpart F income: $500K
- U.S. source effectively connected income (ECI): $0
- Tested Loss: $0
= Net Tested Income (NTI): $1.5M - $500K = $1M
Deemed Tangible Income Return (DTIR):
Qualified Business Asset Investment (QBAI): Average of quarterly tangible
asset basis (calculated taking account ADS depreciation): $250K
[($100 Q1 + $200 Q2 + $300 Q3 + $400 Q4) / 4]
+ 10% of QBAI: $250K x 10% = $25K
+ Certain CFC interest expense not deducted in net tested income: $0
= Net Deemed Tangible Income Return (NDTIR): $25K

GILTI = Net Tested Income Minus Net Deemed Tangible Income Return
GILTI = $1M - $25K = $975K
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I.R.C. 951A Global Intangible Low-Taxed Income
GILTI Calculation (Part II)
▪ GILTI Inclusion Percentage (%): GILTI/Net Tested Income = %
▪ Foreign corporate income tax on net tested income
▪ Foreign corporate income tax attributable to GILTI:
➢ GILTI inclusion % x Foreign corporate income tax on NTI
▪ I.R.C. § 78 gross up = GILTI inclusion % x Foreign corporate income tax on NTI
▪ 80% Limitation on GILTI foreign tax credit = 80% x foreign corporate income tax
attributable to GILTI
▪
▪
▪
▪
▪
▪
▪
▪

Inclusion in taxable income = GILTI + I.R.C. § 78 gross up amount
I.R.C. § 250 deduction: 50% x Inclusion in Taxable Income
Net inclusion in taxable income: Inclusion less 50% I.R.C. § 250 deduction
U.S. federal income tax rate: 21% for U.S. C corporations and individuals with I.R.C. §
962 election
U.S. federal income tax on net inclusion: 21% x Net inclusion in taxable income
Less: GILTI foreign tax credit
Residual U.S. tax or excess limitation GILTI foreign tax credit
Excess limitation GILTI foreign tax credit lost permanently
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I.R.C. 951A Global Intangible Low-Taxed Income
GILTI Calculation (Part II)
▪
▪
▪

▪
▪
▪

▪
▪
▪
▪
▪

GILTI Inclusion Percentage (%): GILTI/Net Tested Income
= $975K/$1M = 97.5%
Foreign corporate income tax on net tested income: $1M x 30% = $300K
Foreign corporate income tax attributable to GILTI: 97.5% x $300K = $292.5K
➢ GILTI inclusion % x Foreign corporate income tax on NTI
I.R.C. § 78 gross up = $292.5K (Inclusion % x Foreign tax on NTI)
80% Limitation on GILTI foreign tax credit = 80% x foreign corporate income tax attributable to GILTI:
80% x $292.5K = $234K
Inclusion in taxable income = GILTI + I.R.C. § 78 gross up amount:
$975K + $292.5K = $1.2675M
I.R.C. § 250 deduction: 50% x Inclusion in Taxable Income:
50% x $1.2675M = $633.75K
Net inclusion in taxable income: Inclusion less 50% I.R.C. § 250 deduction
= $1.2675M - $633.75K = $633.75K
U.S. federal income tax rate (21% for U.S. C corporations and individuals with I.R.C. § 962 election:
U.S. federal income tax on net inclusion: 21% x $633.75K = $133.1K
Less: GILTI foreign tax credit ($133.1K)
Residual U.S. tax or excess limitation GILTI foreign tax credit: $0
Excess limitation GILTI foreign tax credit lost permanently: $234K - $133.1K = $100.9K GILTI FTC lost
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Form Changes and New Reporting Requirements Brought about
by 2017 Tax Reform Law

Form 5472 Information Return
of a 25% Foreign-Owned U.S. Corporation
or a Foreign Corporation Engaged
in a U.S. Trade or Business
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Form Changes and New Reporting Requirements Brought about
by 2017 Tax Reform Law

Form 5472 Information Return of a 25% Foreign Owned U.S. Corporation or
a Foreign Corporation Engaged in a U.S. Trade or Business (under I.R.C. §
6038A and 6038C) – IRS Revision December 2018
▪ New reporting requirement for tax years beginning in 2017 for U.S.
disregarded entities owned 100% by a foreign owner
➢ Part I, Line 3
➢ Part V Reportable Transactions of Reporting Corporation that is a
Foreign-Owned U.S. Disregarded Entity
▪ Part VII Additional Information
▪ Part VIII Base Erosion Payments and Base Erosion Tax Benefits under
I.R.C. § 59A
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Form Changes and New Reporting Requirements Brought about
by 2017 Tax Reform Law

Form 5472 Information
Return of a 25% Foreign
Owned U.S. Corporation or a
Foreign Corporation Engaged
in a U.S. Trade or Business
(under I.R.C. § 6038A and
6038C) – IRS Revision
December 2018
▪ Part VII Additional
Information
▪ Part VIII Base Erosion
Payments and Base Erosion
Tax Benefits under
I.R.C. § 59A
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Form Changes and New Reporting Requirements Brought about
by 2017 Tax Reform Law

Form 5472, Part VII
▪ Part VII Additional Information
▪ Now the reporting corporation must provide
responses to additional questions
▪ I.R.C. § 267A question regarding whether the
reporting corporation paid or accrued any
interest or royalty expense to a related party
for which the deduction is disallowed with
respect to a hybrid entity or instrument
▪ I.R.C. § 250 question regarding whether the
reporting corporation claimed a deduction for
Foreign Derived Intangible Income (FDII) with
respect to any reportable transaction amounts
listed in Part IV.
▪ Must report the amount of gross income from
certain reportable transactions that was
included in foreign-derived deduction eligible
income (FDDEI).
➢ Sales, exchanges, leases, exchanges,
dispositions of property to foreign
related party
➢ License of property to foreign related
party
➢ Services provided to foreign related
party
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Form Changes and New Reporting Requirements Brought about
by 2017 Tax Reform Law

Form 5472, Part VIII
▪ Part VIII Base Erosion Payments
and Base Erosion Tax Benefits
under I.R.C. § 59A
▪ Questions regarding the Base
Erosion and Anti-Abuse Tax
(BEAT) require the reporting
corporation to report the
following amounts:
➢ Base erosion payments
under I.R.C. § 59A(d)
➢ Base erosion tax benefits
under I.R.C. § 59A(c)(2)
➢ Total qualified derivative
payments as described in
I.R.C. § 59A(h)
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Form 5472, Page 2
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FORM 5472 INFORMATION RETURN OF A 25% FOREIGN-OWNED
U.S. CORPORATION OR A FOREIGN CORPORATION
ENGAGED IN A U.S. TRADE OR BUSINESS

▪ Form 5472 is filed only when there is a reportable
transaction between a reporting corporation and
any U.S. or foreign related party
➢Reporting corporation =
1. 25% foreign-owned U.S. corporation (by
vote or value)
2. Foreign corporation engaged in a U.S.
trade or business
3. U.S. disregarded entity wholly owned
directly or indirectly by a nonresident
foreign person (for tax years beginning
after 12/31/2016)
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NEW FORM 5472 FILING REQUIREMENT FOR U.S. DISREGARDED ENTITY
OWNED SOLELY DIRECTLY OR INDIRECTLY BY ONE FOREIGN PERSON

▪ T.D. 9796 New regulations
▪ New Form 5472 filing requirement for U.S. DREs with
foreign owner applies for tax years beginning after
12/31/2016 and ending on or after 12/31/2017.
▪ U.S. DREs wholly owned by a foreign person will be
required to obtain a U.S. FEIN and the foreign owner as a
responsible party on the Form SS-4 will be required to
obtain and provide either a U.S. FEIN, SSN (if eligible), or
an ITIN.
▪ U.S. DRE is considered to be owned indirectly by one
foreign person through a chain of other DREs or grantor
trusts.
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FORM 5472 INFORMATION RETURN OF A 25% FOREIGN-OWNED
U.S. CORPORATION OR A FOREIGN CORPORATION
ENGAGED IN A U.S. TRADE OR BUSINESS

▪ 25% Foreign-owned = at least one direct or indirect 25%
foreign shareholder at any time during the tax year
▪ 25% foreign shareholder = a foreign person that owns
directly or indirectly at least 25% of total vote or value of
the corporation
▪ To determine 25% foreign shareholder and related
parties, I.R.C. § 318 attribution and constructive
ownership rules apply (with modification for 10%
threshold instead of 50% for attribution of stock
ownership from corporations)
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FORM 5472 INFORMATION RETURN OF A 25% FOREIGN-OWNED
U.S. CORPORATION OR A FOREIGN CORPORATION
ENGAGED IN A U.S. TRADE OR BUSINESS

▪ Form 5472 is filed only when there is a reportable
transaction between a reporting corporation and any
U.S. or foreign related party
➢Related party =
1.
2.
3.
4.

Any direct or indirect 25% foreign shareholder of the reporting
corporation
Any person who is related within the meaning of I.R.C. § 267(b)
or 707(b)(1) to the reporting corporation
Any person who is related within the meaning of I.R.C. § 267(b)
or 707(b)(1) to a 25% foreign shareholder of the reporting
corporation
Any person who is related within the meaning of I.R.C. § 482
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FORM 5472 INFORMATION RETURN OF A 25% FOREIGN-OWNED
U.S. CORPORATION OR A FOREIGN CORPORATION
ENGAGED IN A U.S. TRADE OR BUSINESS

▪ Form 5472 Related Parties
➢I.R.C. § 267(b)
❑Commonly controlled corporations
❑Commonly controlled partnerships
❑An individual and a directly or an indirectly controlled corporation
❑Lineal relatives and siblings

➢I.R.C. § 707(b)(1)
❑Commonly controlled partnerships
❑Controlling partners and their controlled partnerships
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FORM 5472 INFORMATION RETURN OF A 25% FOREIGN-OWNED
U.S. CORPORATION OR A FOREIGN CORPORATION
ENGAGED IN A U.S. TRADE OR BUSINESS

▪ Form 5472 Related Parties
➢I.R.C. § 318 Attribution of Constructive Ownership
❑ From lineal relatives
❑ Proportionately from corporations owned 10%,
partnerships, trusts, and estates
❑ To corporations owned more than 50%
❑ To partnerships, trusts, and estates
❑ Do not attribute stock owned to corporations owned
more than 50%, partnerships, trusts, and estates if a
U.S. person would be attributed ownership of stock
from a foreign person.
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FORM 5472 INFORMATION RETURN OF A 25% FOREIGN-OWNED
U.S. CORPORATION OR A FOREIGN CORPORATION
ENGAGED IN A U.S. TRADE OR BUSINESS

▪ Form 5472 is filed only when there is a reportable transaction
between a reporting corporation and any U.S. or foreign
related party
➢Reportable transaction =
1.
2.
3.

Any transaction listed on Part IV for which monetary
consideration was paid or received during the reporting
corporation’s tax year
Any transaction listed on Part IV for which part of the
consideration was non-monetary or less than full consideration
was paid or received
Transactions with U.S. DREs including capital contributions to
and distributions of earnings from the U.S. DRE (for tax years
beginning after 12/31/2016)

© 2019 | All Rights Reserved | Alison N. Dougherty |

90

FORM 5472 FILING EXCEPTIONS

▪ A reporting corporation is not required to file Form 5472
if:
1. It had no reportable transactions
2. A U.S. person in control of a foreign related corporation files
Form 5471 for the tax year to report information on Schedule
M which shows all reportable transactions between the
reporting corporation and the related party (the overlap rule)
3. The related corporation qualifies as a foreign sales
corporation for the tax year and files Form 1120-FSC
4. A foreign corporation that otherwise would be required to file
does not have a permanent establishment in the United
States under an applicable U.S. income tax treaty and timely
files Form 8333 Treaty-Based Return Position Disclosure
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FORM 5472 FILING EXCEPTIONS

▪ A reporting corporation is not required to file Form
5472 if:
5. A foreign corporation whose gross income is exempt from
U.S. Federal tax under I.R.C. Section 883 and timely and fully
complies with the reporting requirements
6. Both the reporting corporation and the related party are
not U.S. persons and the transactions will not generate in
any tax year:
➢ U.S. source gross income or effectively connected income from a
U.S. trade or business, or
➢ Any expense, loss or other deduction that is allocable or
apportionable to such income
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FORM 5472 CONSOLIDATED REPORTING

▪ If a reporting corporation is a member of an affiliated
group filing a consolidated U.S. Federal income tax return
then it can satisfy the requirements by filing a
consolidated Form 5472.
▪ The common parent must attach a schedule stating which
members of the U.S. affiliated group are reporting
corporations and which of those members are joining in
the consolidated Form 5472 filing.
▪ The schedule must show the name, address and FEIN of
each member who is including transactions on Form
5472.
▪ A member of an affiliated group is not required to join in
the consolidated Form 5472 filing just because other
members do.
© 2019 | All Rights Reserved | Alison N. Dougherty |

94

FORM 5472 REPORTABLE TRANSACTIONS
▪
▪
▪
▪
▪
▪
▪
▪
▪
▪
▪
▪
▪

Inventory and tangible property transactions
Rents and royalties
Sales, leases, licenses, royalties, etc. of intangible property
Compensation for different types of services
Commissions
Amounts loaned and borrowed
Interest
Premiums
Platform contribution transactions
Cost sharing transactions
Other amounts
Part IV lines 1 to 13 report amounts received by the reporting corporation
Part IV lines 14 to 26 report amounts paid by the reporting corporation
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FORM 5472 REPORTABLE TRANSACTIONS
FOR TAX YEARS BEGINNING AFTER 12/31/2016

▪ Solely for DREs, the new regulations expand the
definition of reportable foreign related party
transactions to include any transaction defined in U.S.
Treas. Reg. § 1.482-1(i)(7)

➢ Includes amounts paid or received in connection with the
formation, dissolution, acquisition, and dispositions of the DRE
➢ Includes contributions to and distributions from the DRE

▪ Examples clarify that the following transactions must
be reported:
➢ Contributions to a domestic DRE from its foreign owner and
distributions from a domestic DRE to its foreign owner
➢ Transactions between tiers of DREs with a single ultimate
foreign owner are reportable related-party transactions
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FORM 5472 REPORTABLE TRANSACTIONS

▪ Parts IV and V report monetary, nonmonetary and less
than full consideration transactions between the
reporting corporation and a foreign related party
▪ The terms paid and received include accrued payments
and accrued receipts
▪ Do not complete Parts IV and V for transactions between
the reporting corporation and a U.S. related party
▪ Part V –
➢Attach a schedule with a description of transaction sufficient to
determine the nature and approximate monetary value of the
transaction
➢Should include a reasonable estimate of value
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FORM 5472 WHEN AND WHERE TO FILE

▪ Attach Form 5472 to the reporting corporation’s U.S.
Federal tax return and file by the due date including
extensions
▪ For tax years ending after 12/23/2014, Form 5472
cannot be filed separately from U.S. Federal tax
return
▪ For tax years ending before 12/24/2014, Form 5472
must be filed timely even if U.S. Federal tax return is
not filed timely
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FORM 5472 PENALTIES

▪ $25,000 USD penalty per Form 5472 for the failure to
file a substantially complete return or maintain
records
▪ Additional $25,000 USD continuation penalty per
related party for the failure to file for each 30-day
period that failure continues after 90 days since
notification by IRS
▪ Statute of limitations stays open on entire U.S.
Federal tax return unless it is possible to establish
reasonable cause
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FORM 5472 COMMON MISTAKES AND ISSUES

▪ Failure to properly classify the categories of
intercompany transactions
▪ Reporting amounts paid by the reporting corporation on
Part IV lines 1 through 13 and amounts received by the
reporting corporation on Part IV lines 14 through 26
▪ Failure to report reference IDs for 25% foreign
shareholders and foreign related parties without U.S.
FEIN
▪ Motivating taxpayers to disclose intercompany
transactions
▪ Motivating foreign persons to disclose identifying
information
▪ Substantially incomplete forms
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FORM 5472 IRS INFORMATION REQUESTS

▪ IRS can request documentation of transactions
between a reporting corporation and a foreign
related party.
▪ If the requested documentation is not provided to
the IRS from a foreign person, the IRS is permitted to
determine the amount paid for or incurred by the
reporting corporation with respect to the
transactions at issue based on its own knowledge.
▪ The IRS could deny deductions of the reporting
corporation due to lack of documentation.
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FORM 5472 RECORD KEEPING REQUIREMENTS

▪ In addition to the Form 5472 filing requirement,
there are recordkeeping requirements.
▪ U.S. Treas. Reg. § 1.6038A-3. (1) I.R.C. §§ 6001 and
6038A. A reporting corporation must keep the
permanent books of account or records as required
by I.R.C. § 6001 that are sufficient to establish the
correctness of the federal income tax return of the
corporation, including information, documents, or
records to the extent they may be relevant to
determine the correct U.S. tax treatment of
transactions with related parties.
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FORM 5472 RECORD KEEPING REQUIREMENTS

U.S. Treas. Reg. § 1.6038A-1(h). Small corporation exception. A reporting
corporation (other than an entity that is a reporting corporation as a result of
being treated as a corporation under U.S. Treas. Reg. §301.7701-2(c)(2)(vi) of
this chapter) that has less than $10,000,000 in U.S. gross receipts for a
taxable year is not subject to U.S. Treas. Reg. §§ 1.6038A-3 and 1.6038A-5
for that taxable year. Such a corporation, however, remains subject to the
information reporting requirements of U.S. Treas. Reg. § 1.6038A-2 and the
general record maintenance requirements of I.R.C. § 6001. For purposes of
this paragraph, U.S. gross receipts includes all amounts received or accrued
to the extent that such amounts are taken into account for the
determination and computation of the gross income of the corporation. For
purposes of this test, the U.S. gross receipts of all related reporting
corporations shall be aggregated.
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FORM 5472 RECORD KEEPING REQUIREMENTS
U.S. Treas. Reg. § 1.6038A-1(i). Safe harbor for reporting corporations with related party
transactions of de minimis value.
(1) In general. A reporting corporation (other than an entity that is a reporting corporation as a
result of being treated as a corporation under U.S. Treas. Reg. § 301.7701-2(c)(2)(vi)) is not
subject to U.S. Treas. Reg. §§1.6038A-3 and 1.6038A-5 for any taxable year in which the
aggregate value of all gross payments it makes to and receives from foreign related parties with
respect to related party transactions (including monetary consideration, nonmonetary
consideration, and the value of transactions involving less than full consideration) is not more
than $5,000,000 and is less than 10 percent of its U.S. gross income. Such a corporation,
however, remains subject to the information reporting requirements of U.S. Treas. Reg.
§1.6038A-2 and the general record maintenance requirements of I.R.C. § ,6001. For purposes of
this paragraph, U.S. gross income means the gross income reportable by the reporting
corporation (or the aggregate gross income reportable by all related reporting corporations) for
U.S. income tax purposes. Gross payments made to or received from foreign related parties
cannot be netted; rather, the gross payments made to and received from foreign related parties
are to be aggregated. Thus, for example, if a reporting corporation receives $4,700,000 of gross
payments from a related party and makes $500,000 of gross payments to the same related
party, it has aggregate gross payments of $5,200,000, and, therefore, does not qualify for the
safe harbor under this paragraph.
(2) Aggregate value of gross payments made or received. The aggregate value of gross payments
made to (or received from) a foreign related party with respect to foreign related party
transactions is determined by totaling the dollar amounts of foreign related party transactions as
described in U.S. Treas. Reg. § 1.6038A-2(b)(3) and (4) on all Forms 5472 filed by the reporting
corporation or related reporting corporations.
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FORM 5472 RECORD KEEPING REQUIREMENTS

▪ Regulatory exceptions to the I.R.C. § 6038A
recordkeeping requirements and requirement to act
as an agent for related parties for small corporations
and corporations with de minimis related party
transactions do not apply to U.S. DREs.
▪ The Form 5472 filing exception that applies when a
U.S. person controls a related foreign corporation and
files the Form 5471 with Schedule M to report
related party transactions does not apply when a U.S.
DRE is the reporting corporation.
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ALISON N. DOUGHERTY, J.D., LL.M.
Director, Tax Services
Aronson LLC
Alison N. Dougherty provides tax services as a Director at Aronson
LLC. She specializes in U.S. international tax reporting, compliance,
consulting, planning, and structuring. She has extensive experience
assisting clients with U.S. tax reporting and compliance for offshore
assets and foreign accounts. She provides outbound U.S. international
tax guidance to U.S. individuals and businesses with activities in other
countries. She also provides inbound U.S. international tax guidance
to nonresident individuals and businesses with activities in the United
States. She has worked extensively in the area of U.S. international
tax reporting and compliance with the preparation of the U.S. Federal
Forms 5471, 926, 8865, 8858, 5472, 1042, 1042-S, 8621, 8804, 8805,
8813, 8288, 8288-A, 8288-B, 1116, 1118, 1120-F, 1040-NR, 3520,
3520-A, 2555, 5713, 8832, 8833, 8840, 8843, 8854, 8938, and FBAR.
She has counseled U.S. taxpayers regarding the outbound formation,
capitalization, acquisition, operation, reorganization, and liquidation of
foreign companies. She has significant experience with U.S. Federal
nonresident tax withholding, foreign partner tax withholding, and
FIRPTA withholding. She works closely with nonresident individuals
and businesses regarding inbound U.S. real property investment. She
has assisted U.S. taxpayers with IRS amnesty program disclosures of
offshore assets and foreign accounts.
Alison completed the LL.M. (Master of Laws) in Securities and
Financial Regulation in 2004 with academic distinction at Georgetown
University Law Center. She completed the LL.M. (Master of Laws) in
Taxation in 2000 and the Juris Doctor in 1999 at the University of
Denver College of Law. She completed a Bachelor of Arts degree in
Foreign Language in 1995 at Virginia Commonwealth University.
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ENFORCEMENT ENVIRONMENT
•

International Tax Enforcement
• Global efforts to combat base erosion, hybrid instruments - BEPS, CBCR, ATAD.
• Cooperation between tax authorities (J5)
• Push towards global transparency – FATCA, CRS

•

Push for U.S. to reciprocate
• In the U.S. single-member LLCs are treated as disregarded entities for tax
purposes. Other jurisdictions view them as corporate entities.
• European Parliament Report (2017)
• “The United States of America (U.S.A) is seen as an emerging leading tax
and secrecy haven for rich foreigners. By resisting new global disclosure
standards, it provides an array of secrecy and tax-free facilities for nonresidents at federal and state levels, notably in Nevada, Delaware, Wyoming,
and South Dakota.”
• Response – expanded Form 5472 reporting requirements and penalties
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ENFORCEMENT ENVIRONMENT

• “International tax compliance is a top priority of the IRS. The IRS is vigorously
pursuing tax cheats around the world, no matter how remote or secret the
location.” – IRS.gov
•

“Another area of emphasis continues to be our role in international tax
compliance and enforcement. Although we have fewer staff, we are
spending more investigative time in this area.” – CI 2018 Annual Report

• IRS LB&I Campaigns
• Loose Filed Forms 5471, OVDP Declines-Withdrawals Campaign,
Repatriation via Foreign Triangular Reorganizations, Section 965 Transition
Tax, Section 956 Avoidance, 1120-F Delinquent Returns Campaign, Form
1120-F Non-Filer Campaign, Inbound Distributor Campaign
• OVDP has ended. New disclosure program with CI.
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PENALTIES
•5471 IRC §§ 6038(a) and 6046 - Penalties for failure to file Form 5471, Schedule M, and
Schedule O
• $10,000 failure to file penalty is automatically imposed for each late or incomplete Form
5471
• If not filed within 90 days after IRS notice of failure to the U.S. person, an additional
$10,000 penalty (per foreign corporation) is charged for each 30-day period, or fraction
thereof up to $50,000 per Form per year.

•5471 - IRC §6038(c) – 10% reduction of foreign taxes available for credit under 901
and 960.
• If the failure continues 90 days or more after the IRS mails a notice of failure, an
additional 5% reduction for each 3-month period (or fraction thereof) during
which the failure continues after the 90-day period has expired.
• Limitation on the 6038(c) penalties - the greater of $10,000 or the income of the
foreign business entity for its annual accounting period with respect to which
the failure occurs.
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PENALTIES

•5472 IRC § 6038A - Penalties for failure to file Form 5472
• $25,000 failure to file penalty. Penalty was increased for filings after
12/31/17.
• If not filed within 90 days after IRS notice of failure to the U.S. person, an
additional $25,000 penalty (per foreign corporation) is charged for each
30-day period where the failure to file continues
• Form 926 § 6038B - Penalties for failure to file Form 926

• 10% of FMV of the property at the time of transfer
• Penalty limited to $100,000 unless the failure to comply is due to
intentional disregard
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PENALTIES

•IRC §6662(j) – 40% accuracy related penalty for underpayments of tax
as a result of transactions involving an undisclosed specified foreign
financial asset.
•IRC §6501(c)(8) – Will keep the statute of limitations open indefinitely
when information is required to be reported under Sections 6038,
6038A, 6038B, 6046, 6046A or 6048 and is not reported.
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PENALTIES

•Penalties for failure to file Form 1120-F
• IRC §6651, 6655 – Late filing, late payment, and estimated tax penalties
apply as they would to any corporation.
• Late filing penalty is 5% per month up to 25%.

• Late payment penalty 0.5% per month up to 25%
• Treas. Reg. §1.882-4(a)(3) – Disallowance of deductions for the foreign
corporation where the return is filed late.
• More than 18 months after the due date if a return was filed in the
previous year or if it is the first year that a return is required.
• Earlier of 18 months after the due date or the date the IRS mails a
notice indicating it is to late to claim deductions in the current year if a
return was not filed in the previous year.
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PENALTY REMEDIATION

•Abatement, reduction, or modification of penalties is possible.

• Taxpayers now have several options for submitting late
returns due to IRS efforts to encourage taxpayers to come
forward.
• Quiet Disclosure
• Delinquent International Information Return Submission
Procedures

• OVDP - Program has ended
• New disclosure program with CI
• Streamlined Filing Compliance Procedures
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PENALTY REMEDIATION

• Reasonable Cause Exception
• Penalties may be abated where taxpayer can demonstrate that
failures to file are due to reasonable cause and not due to willful
neglect.
• The regulations indicate what the IRS deems reasonable cause as
exercising “ordinary business care and prudence”.
• The Internal Revenue Manual says that “ordinary business care and
prudence standard requires that taxpayers make reasonable efforts to
determine their tax obligations.... Reasonable cause may be
established if the taxpayer shows ignorance of the law in conjunction
with other facts and circumstances”
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PENALTY REMEDIATION

• Reliance on a professional advisor constitutes reasonable cause where
special training is required – U.S. v. Boyle
• “When a corporate taxpayer selects a competent tax expert, supplies him
with all necessary information, and requests him to prepare proper tax
returns, we think the taxpayer has done all that ordinary business care and
prudence can reasonably demand” – Haywood Lumber Mining Co. v

Commissioner

• Neonatology Assocs., P.A. – confirms that taxpayers may rely on a
professional advisor and establishes three factors for reliance:
• The advisor was a competent professional with sufficient expertise to
justify reliance.
• The taxpayer provided necessary and accurate information to the adviser.
• The taxpayer actually relied in good faith on the adviser’s judgement.
• Complexity is a factor that should be considered – IRM, Court cases –

Congdon v. U.S. , Dillin v. Commissioner
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CI DISCLOSURE PROGRAM

•Criminal Investigation Division Disclosure
• Program focused on taxpayers with potential criminal liability
(willful failure to file) and offers (with pre-clearance) an avenue to
avoid criminal prosecution
• Focus of program is not the reduction of civil penalties.
• Taxpayers under program are subject to willful FBAR penalties
(greater of $100,000 or 50%) but can request non-willful penalty
(at examiner’s discretion).
• Procedures require civil fraud penalty (75% of unpaid tax).
• Contact tax controversy attorney if there is a potential willful
issue.
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STREAMLINED FILING
•

•

•

•

Eligibility for individuals including estates. Two separate programs:
•

Streamlined Foreign Offshore Procedures - resident outside the U.S.

•

Streamlined Domestic Offshore Procedures – U.S. residents

•

Both - filers must certify failure to file was not due to willful conduct

Payment Requirements:
•

Full amount of tax and interest

•

5% of highest aggregate balance for any year (Domestic only)

Foreign Offshore Procedures requirements for eligibility:
•

U.S. citizens or green card holders - 1 of last 3 years did not have a U.S.
abode and outside the U.S. for at least 330 days during the year

•

Non-U.S. citizens and non-green card holders - 1 of the last 3 years the
individual did not meet the substantial presence test

Filing Requirements: three most recent years’ U.S. tax returns (including information
returns) and six most recent years’ FBARs
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FORM 1120-F PENALTY REMEDIATION
•

Treas. Reg. §1.882-4(a)(3)(ii) provides six factors that the IRS will consider when determining
whether a foreign corporation, based on the facts and circumstances, acted reasonably and in
good faith when failing to file a return:
1.

Whether the corporation voluntarily identifies itself to the Internal Revenue Service as
having failed to file a U.S. income tax return before the Internal Revenue Service discovers
the failure to file;

2.

Whether the corporation did not become aware of its ability to file a protective return (as
described in paragraph (a)(3)(vi) of this section) by the deadline for filing a protective
return;

3.

Whether the corporation had not previously filed a U.S. income tax return;

4.

Whether the corporation failed to file a U.S. income tax return because, after exercising
reasonable diligence (taking into account its relevant experience and level of
sophistication), the corporation was unaware of the necessity for filing the return;

5.

Whether the corporation failed to file a U.S. income tax return because of intervening
events beyond its control; and

6.

Whether other mitigating or exacerbating factors existed
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JOHN SAMTOY – INTERNATIONAL TAX PRINCIPAL
HCVT LLP
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