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Notice

ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY 
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You (and your employees, representatives, or agents) may disclose to any and all persons, 
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Overview of U.S. Foreign Tax Regime

6

U.S. International Taxation – Outbound Perspective 

Á Applicable to U.S. individuals: U.S. citizens and residents
Á Applicable to other U.S. taxpayers:  U.S. businesses (C corporations, S corporations, 

partnerships), estates, and trusts   

U.S. income tax on income earned from activities in foreign countries:  

Á Subpart F, GILTI, and transition tax inclusions from CFCs 
Á Income earned from foreign partnerships and foreign disregarded entities
Á Income from PFICs
Á Investment income from foreign accounts and investments 
Á Distributions from foreign non-grantor trusts
Á Foreign earned income from services (salary or self-employment earnings) 
Á Foreign tax credit allowed as offset against U.S. tax to mitigate double taxation

U.S. international tax reporting requirements:

Á Forms 5471, 926, 8865, 8858, 8621, 1116, 1118, 3520, 3520-A, 5713, 8938, FBAR

6
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Overview of U.S. Foreign Tax Regime
Applicable to U.S. Taxpayers
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U.S. International Taxation – Outbound Perspective 

Á U.S. individual taxpayers:  
ü U.S. citizen by birth or naturalized U.S. citizen
ü U.S. resident:  U.S. green card holder or individual who meets the U.S. substantial 

presence test (present in United States for at least 183 days during three-year 
period) 

Á U.S. business taxpayers: 
ü U.S. C corporation incorporated in the United States
ü U.S. S corporation incorporated or formed as an LLC in the United States
ü U.S. multi-member LLC or partnership formed in the United States

Á U.S. estate of deceased U.S. individual 

Á U.S. trust: Control by U.S. person and administration in the United States 



© 2019 | All Rights Reserved | Alison N. Dougherty |    

Types of Outbound Activities and Required Tax Treatment
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U.S. International Taxation – Outbound Perspective – U.S. Income Tax Consequences 

Á Ownership of controlled foreign corporations (CFCs) by U.S. taxpayers
ü CFC = more than 50% of foreign corporation owned by U.S. persons that each own at least 

10% of the vote or the value 
ü Subpart F, GILTI, and transition tax inclusions from CFCs
ü I.R.C. § 962 election for U.S. individuals 

Á Income earned from foreign partnerships and foreign disregarded entities
ü U.S. owner reports their share of the foreign pass-through entity’s income, gain, loss, 

deduction, and credit (including foreign taxes) 
ü Pass-through of losses allowed subject to limitations for partnership interests 

Á Investment income from foreign accounts and investments
ü Interest income of foreign bank deposit accounts
ü Gains and losses on sales of securities and investments
ü PFIC income from foreign mutual funds and foreign corporations primarily engaged in passive 

investment activities 

Á Distributions and DNI from foreign non-grantor trusts

Á Foreign earned income from services (salary or self-employment earnings) 
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Reconciling Entity Classification for U.S. Tax Purposes

Á Foreign entity classification rules –
U.S. Treas. Reg. § 301.7701-3 

Á Listed per se foreign corporations
Á Default classification based on limited/unlimited 

liability
ü Foreign corporation 
ü Foreign partnership
ü Foreign disregarded entity 
Á Form 8832 check-the-box entity classification for 

foreign eligible entities 

9
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U.S. International Tax Reporting and Compliance - Outbound

10

Á Form 5471 - U.S. ownership of a foreign corporation
ÁForm 926 - transfer of cash or property to a foreign corporation
ÁForm 8865 - U.S. ownership of a foreign partnership
ÁForm 8858 - U.S. ownership of a foreign disregarded entity (DRE) 
ÁForm 8621 - U.S. ownership of a passive foreign investment 

company (PFIC) 
ÁForm 2555 Foreign Earned Income Exclusion 
ÁForm 1116 Foreign Tax Credit for Individuals
ÁForm 1118 Foreign Tax Credit for Corporations
ÁForm 3520 – Transactions with foreign trusts and foreign gifts
ÁForm 3520-A - Foreign grantor trust return 
ÁForm 5713 International Boycott Report
ÁForm 8938 Statement of Specified Foreign Financial Assets
ÁFinCEN Form 114 Foreign Bank Account Report (FBAR) 
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U.S. International Tax Reporting and Compliance ςForms to Report 
Ownership Interests in Foreign Businesses

Á Form 5471  Information Return of U.S. Persons with Respect to Certain Foreign Corporations 
ü Filer Categories 1, 2, 3, 4, and 5
ü Schedules A, B, C, E, F, G, H, I, I-1, J, M, and P 
ü CFC Subpart F income, transition tax, GILTI

Á Form 926 Return by a U.S. Transferor of Property to a Foreign Corporation 
ü Transfers of cash or property to a foreign corporation in a nonrecognition, i.e., nontaxable transaction
ü Cash transfers of > $100,000 USD during 12-month period ending on the date of the transfer 
ü Cash transfer with 10% or more ownership in foreign corporation after the transfer

ü Transfers of intangible property under I.R.C. § 367(d) 

Á Form 8865 Return of U.S. Persons with Respect to Certain Foreign Partnerships 
ü Filer Categories 1, 2, 3, and 4
ü Schedules A, A-1, A-2, B, D, G, K, K-1, L, M, M-1, M-2, N, O, P
ü Controlled foreign partnerships (CFPs) 

Á Form 8858 Information Return of Foreign Disregarded Entities (FDEs) and Foreign Branches 
ü 100% owned foreign DRE by U.S. owner 
ü Foreign branch of a U.S. person 
ü Schedules C, C-1, F, G, H, I, J

Á Form 8621 Information Return of a Passive Foreign Investment Company or Qualified Electing Fund 
ü PFIC Tests:  Gross revenue and assets

ü U.S. tax consequences of I.R.C. . § 1291 fund –PFIC excess distributions, PFIC tax, and interest 
ü Elections –QEF election 

11
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U.S. International Tax Reporting and Compliance
Reporting Requirements for Earned Income

Á Form 2555 Foreign Earned Income Exclusion – 2019 Limit $105,900 USD 
ü U.S. expatriate individuals working in foreign countries earning a salary as an employee or self-employment 

income
ü Tax home test and bona fide residence test or physical presence test (330 days outside the United States in 

any consecutive 12-month period) 
ü Partial exclusion allowed in year when foreign assignment begins or ends  
ü Foreign housing cost exclusion also allowed 
ü Foreign tax credit reduction for foreign tax paid on excluded income
ü Foreign tax credit allowed for foreign tax paid on income not excluded 

Á Form 1116 Foreign Tax Credit for Individuals  
ü Credit for foreign individual income tax on foreign source taxable income
ü I.R.C. § 904 limitation on utilization of foreign tax credits  (foreign source TI/WW TI x pre-credit U.S. tax) 
ü Different foreign tax credit limitation categories or baskets including new baskets for GILTI and branch income
ü Separate I.R.C. § 960 80% GILTI foreign tax credit limitation in GILTI basket 
ü Carryback one year and carryforward 10 years of limited foreign tax credits 
ü No carryforward or carryback of excess GILTI limitation foreign tax credits 

Á Form 1118 Foreign Tax Credit for Corporations
ü File for U.S. individuals making the I.R.C. § 962 election for CFC GILTI, Subpart F, and transition tax 
ü I.R.C. § 960 deemed paid foreign tax credit for CFC GILTI, Subpart F, and transition tax 

Á Form 3520 Filed by U.S. Individuals to Report Transactions with Foreign Trusts and Foreign Gifts 

Á Form 3520-A Filed for a Foreign Grantor Trust with a U.S. Owner 

12
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U.S. International Tax Reporting and Compliance 
Á Form 5713 International Boycott Report 
ü File for U.S. taxpayers with operations, i.e., activities in a boycotting country
ü Disclose whether the U.S. taxpayer was requested to participate or cooperate or did participate or 

cooperate with the boycott of any countries  

Á Form 8938 Statement of Specified Foreign Financial Assets   
ü Reports foreign accounts and offshore assets including foreign investments, pensions, retirement 

plans, and ownership of foreign companies not reported on Forms 5471, 8865, or 8858
ü Foreign real estate is not required to be reported on Form 8938
ü Indirect interests in foreign companies or assets held in foreign companies not required to be reported
ü Foreign assets held in a disregarded entity may need to be reported 
ü Interests in foreign partnerships including hedge funds reported on Form 8938 if not reported on 

Form 8865

Á FinCEN Form 114 Report of Foreign Bank and Financial Accounts (FBAR) 
Á Report all foreign accounts if the combined aggregated balance of all reportable accounts > $10,000 

USD at any time during the calendar year  
Á Report foreign bank deposit accounts including checking, savings, time, demand, CD
Á Report foreign investment, securities, or brokerage accounts
Á Report foreign mutual fund units 
Á Report foreign derivative accounts such as options and commodities accounts
Á Report foreign pensions and retirement plans
Á Report foreign annuities and life insurance policies with cash surrender value 
Á Do not report ownership interests in foreign hedge funds unless held in a reportable foreign account 

then report the account but not the interest held in the account

13
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U.S. International Tax Reporting and Compliance ςIRS Penalty Framework 
Á Forms 5471, 8865, and 8858
ü $10,000 USD penalty for the failure to file or the failure to file a complete and accurate information return
ü Continuation penalty $10,000 USD up to maximum $50,000 USD penalty for the failure to file that continues 

for each 30-day period after IRS sends a notice

Á Form 926 
ü Penalty based on 10% of the FMV of cash or property transferred to the foreign corporation
ü A transaction could be recharacterized as a taxable sale or exchange 

Á Forms 3520 and 3520-A 
ü Penalty based on 5% of foreign gift for each 30-day period that failure to file continues up to 25% maximum
ü Penalty based on 35% of the amount distributed from a foreign trust or gross value of property transferred to 

a foreign trust
ü Greater of $10,000 USD or 5% of gross value of foreign trust assets considered to be owned by a U.S. person 

Á Form 5713 
ü $25,000 USD penalty for the willful failure to file and/or imprisonment for up to one year 

Á Form 8938 
ü $10,000 USD penalty for the failure to file on time 
ü Other penalties may apply for underreporting income related to undisclosed foreign accounts and offshore 

assets 

Á FBAR (Penalties now indexed for inflation) 
ü $10,000 USD civil failure to file penalty 
ü Penalty greater of $100,000 USD or 50% of the account balance at the time of the violation for an intentional 

or willful failure to file
ü Possible criminal prosecution or imprisonment for the intentional or willful failure to file 

14



© 2019 | All Rights Reserved | Alison N. Dougherty |    

ALISON N. DOUGHERTY, J.D., LL.M.
Director, Tax Services
Aronson LLC

AlisonN. Doughertyprovidestax servicesasa Directorat AronsonLLC.
She specializes in U.S. international tax reporting, compliance,
consulting,planning, and structuring. She has extensiveexperience
assistingclients with U.S. tax reporting and compliancefor offshore
assetsand foreignaccounts. SheprovidesoutboundU.S. international
tax guidanceto U.S. individualsand businesseswith activitiesin other
countries. ShealsoprovidesinboundU.S. internationaltax guidanceto
nonresident individualsand businesseswith activities in the United
States. Shehasworkedextensivelyin the areaof U.S. internationaltax
reporting and compliancewith the preparation of the U.S. Federal
Forms5471, 926, 8865, 8858, 5472, 1042, 1042-S,8621, 8804, 8805,
8813, 8288, 8288-A, 8288-B, 1116, 1118, 1120-F, 1040-NR, 3520,
3520-A, 2555, 5713, 8832, 8833, 8840, 8843, 8854, 8938, and FBAR.
ShehascounseledU.S. taxpayersregardingthe outbound formation,
capitalization,acquisition,operation,reorganization,andliquidationof
foreign companies. Shehas significantexperiencewith U.S. Federal
nonresident tax withholding, foreign partner tax withholding, and
FIRPTAwithholding. Sheworks closelywith nonresident individuals
and businessesregardinginboundU.S. real property investment. She
has assistedU.S. taxpayerswith IRSamnestyprogram disclosuresof
offshoreassetsandforeignaccounts.

Alison completed the LL.M. (Master of Laws) in Securities and
FinancialRegulationin 2004with academicdistinctionat Georgetown
UniversityLawCenter. Shecompletedthe LL.M. (Master of Laws)in
Taxationin 2000 and the Juris Doctor in 1999 at the University of
DenverCollegeof Law. Shecompleteda Bachelorof Arts degreein
ForeignLanguagein 1995at VirginiaCommonwealthUniversity.

(301) 222-8262
ADougherty@aronsonllc.com

Aronson LLC
111 Rockville Pike 
Suite 600
Rockville, Maryland 20850 USA
Washington, DC Metro Area
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Spott, Lucey, & Wall, Inc. 
Certified Public Accountants

www.SpottLuceyWall - CPAs.com

• Disparate Impacts for Residents vs. Non-residents

• US Tax Residents: Taxed on Worldwide Income

• Nonresident Aliens: Taxed only on US-Source Income

• Sourcing Rules

INVESTMENT INCOME

17

Item of Income Factor Determining Source

Interest Residence of payer

Dividends Whether a U.S. or foreign corporation*

Rents Location of property

Royalties:
Natural resources

Location of property

Royalties:
Patents, copyrights, etc.

Where property is used

Sale of real property Location of property

Sale of personal property Seller's tax home (but seePersonal Property,in Chapter 2 of Publication 519, for exceptions)

*Exceptions include:
a) Part of a dividend paid by a foreign corporation is U.S. source if at least 25% of the corporation's gross income is effectively connected with a U.S. trade or business for the 3 tax years 
before the year in which the dividends are declared.



Spott, Lucey, & Wall, Inc. 
Certified Public Accountants

www.SpottLuceyWall - CPAs.com

•NRAôs should be aware of the US withholding 
requirements for their US based investments.

• Fixed, determinable, annual, periodic (FDAP)

• Form 1042

• W-8 Series forms and potential treaty benefits

INVESTMENT INCOME

18



Spott, Lucey, & Wall, Inc. 
Certified Public Accountants
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• Foreign Tax Credit, Generally
• Must be a tax

• Not a voluntary contribution, 

• Not more than is owed,

• Not a payment for a benefit received. 

• Must be imposed by a foreign country or political subdivision
• State, province, canton, etc. 

• Must be based on income
• Not based on gross receipts or real estate value.

• Must be imposed on the taxpayer
• Corporations maybe allowed an indirect foreign tax credit for 

amounts imposed on their subsidiaries.

• Must be paid or accrued

FOREIGNTAX CREDITS

19
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• Foreign Tax Credit, Limitations
• Sec. 904: ñcredit shall not exceed proportion of tax against 
which the taxpayerôs taxable income from sources without the 
US bears to his entire taxable income for the year:

• TP has $150,000 of Taxable Income, including $50,000 of 
Foreign Source Interest. TP paid $60,000 of US tax and 
$25,000 of Foreign Tax.

• Max Credit is: $60,000 x ($50,000/$150,000) = $20,000

• Excess Credit of $5,000 can be carried back 1 year or carried 
forward 10 years. 

FOREIGNTAX CREDITS

20
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•Foreign Tax Credit, Limitations (contôd)
• Sec 904 applies the proportional limit to seven different 

baskets separately including:

• General,

• Passive, 

• Section 951A income (GILTI)

• Section 901(j) income (black-listed countries)

• Proportionate formula must be adjusted for income eligible 
for preferential US tax rates (e.g. capital gains and qualified 
dividends)

FOREIGNTAX CREDITS

21



Spott, Lucey, & Wall, Inc. 
Certified Public Accountants

www.SpottLuceyWall - CPAs.com

• FinCENForm 114: Report of Foreign Bank and 
Financial Accounts (FBAR)

• Aggregate value of foreign financial accounts exceed $10,000 
at any time.

• What accounts?

• Bank, brokerage, securities amounts,

• Insurance or annuity policies with a cash value,

• Mutual accounts or comingled funds,

• Et cetera.

• Accounts held by entities where the US person has more than a 50% 
direct or indirect interest (corporations, partnerships, trusts, etc.)

• Signature Authority

FOREIGNACCOUNTREPORTING

22
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• FBAR Disclosure:

• Financial Institution Name & Address;

• Type of Account (e.g. Bank, Securities, ñOtherò);

• Maximum Value during the year

• Information regarding any joint owners.

• Due April 15th (automatic extension to October 15th)

• Not extended by Form 4868 or Form 7004; not an IRS form

FOREIGNACCOUNTREPORTING

23
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• Form 8938: Statement of Specified Foreign Financial 
Assets

• Different (higher) thresholds for reporting that vary based on 
taxpayer situation.

• Ex. Single taxpayer, living in the US: $50,000 on 12/31 or $75,000 at 
any time during the year

• Additional disclosure required for foreign financial assets 
other than bank accounts including:

• Loans or bonds with nonresident counterparties,

• Stock/equity in non-US entities not held in accounts.

FOREIGNACCOUNTREPORTING
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• Form 8938 Disclosure:

• Additional items:

FOREIGNACCOUNTREPORTING

25
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• What is a Passive Foreign Investment Company?

• A foreign corporation meeting either: 

• Income Test: 75% or more of foreign corporationôs gross income is 
ñpassive incomeò, or

• Asset Test: 50% or more of the foreign corporationôs average assets 
produce (or could produce) passive income ïor are cash on hand

• Look-thru rule: income and assets of any 25% owned 
subsidiaries are used for these tests (rather than the stock 
itself).

PFICS

26
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• What isnôta Passive Foreign Investment Company?

• CFC in which taxpayer is a ñUS Shareholderò

• CFC owned directly by a domestic partnership whose 
partners own less than 10% of the CFC indirectly

• Interests in foreign entities that are notcorporations

• Startup companies in their first year [Sec. 1298(b)(2)]

PFICS

27
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• Why does it matter?

1. If we can catch and plan for a PFIC ahead of time we can 
elect a more advantageous treatment (discussed next).

2. A PFIC is a specified foreign financial asset so failing to 
disclose this interest could subject the client to a $10,000 
penalty under the Regulations introducing Form 8938.

3. The tax return is not considered to be substantially complete 
so the statute of limitations does not begin to run on that 
return

PFICS

28
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SECTION 1291 (NO ELECTION)

• General Rule: Taxpayer is 
subject to tax upon receipt of a 
distribution from the PFIC. To 
the extent this distribution is 
an ñexcess distributionò it is 
subject to a óclaw backô of 
taxes and interest. 
• The ñexcess distributionò 

amount is treated as though it 
relates to prior year 
undistributed earnings. The 
claw back is in keeping with 
the IRSôs intent to reduce 
income deferral. 

• This claw back also applies to 
excess gains on disposition of 
shares.

• Excess distribution: greater 
than 125% of the average 
distribution for the last three 
years.

30
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SECTION 1291 (NO ELECTION)

A PFIC makes the following distributions to a taxpayer who has not made any election:

• Y4: $100; Y3: $75; Y2: $75; Y1: $50

What are the tax consequences in year 4?*

*Assume no excess distributions in Y1-4.

31

$100

$200
$67
$84

$16
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SEC. 1296 (MARK-TO-MARKET)

• General Rule: Gains 
and losses are 
recognized as though 
the PFIC shares are sold 
at FMV at the end of 
the year.

• Gain is ordinary income

• Losses are ordinary 
losses to the extent that 
they reverse prior gains

• This election can only be 
made where the fair market 
value of shares is readily 
determinable.

32
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SEC. 1296 (MARK-TO-MARKET)

A Taxpayer purchases shares of a PFIC in Y1 for $100 and makes a mark to market election. The 
FMV of the PFIC at the end of the year for the next two years is:

• Y1: $125; Y2: $110

What are the tax consequences in year 1?

33

$125
$100

$25
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SEC. 1296 (MARK-TO-MARKET)

A Taxpayer purchases shares of a PFIC in Y1 for $100 and makes a mark to market election. The 
FMV of the PFIC at the end of the year for the next two years is:

• Y1: $125; Y2: $110

What are the tax consequences in year 2?

34

$110
$125

($15)
$25

($15)
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SEC. 1293 (QUALIFIED ELECTING FUND)

• General Rule: Taxpayer 
annually recognizes in 
income their ódistributive 
shareô of ordinary income 
and capital gains.
• Income recognized is 

limited to the extent of 
current year Earnings and 
Profits.

• Taxpayer may elect to 
extend time for payment 
of tax on this income until 
it is distributed but will 
owe back taxes and 
interest similar to Section 
1291.

• Generally, this information 
must be provided to the 
taxpayer by the QEF, however, 
if the taxpayer has sufficient 
information available, they 
may elect to calculate it.

35
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DISCLOSINGTHE PFIC INTEREST

As indicated before, the PFIC interest 
must be disclosed by a taxpayer on 
Form 8621. But who must file the Form 
8621if the interest is not owned by a 
taxpayer directly?

• If the taxpayer owns a foreign entity 
that owns PFIC shares, the taxpayer 
must file the Form 8621.

• If a taxpayer owns a domestic entity 
that owns PFIC shares, the taxpayer 
must file Form 8621 only if income is 
being recognized where the PFIC 
status is relevant.

• E.g. excess distributions/gain from 
disposition, MTM/QEF inclusion, etc.

• The domestic entity must report the 
PFIC on Form 8621.

General exceptions from filing:
• Value of PFIC stock is $25,000 or less 

($5,000 is held indirectly),
• PFIC stock is marked-to-market under 

another provision (e.g. trader in 
securities),

• PFIC stock is held for 30 days or less 
(provided there are no excess 
distributions)

36
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• Form 3520: Annual Report to Report Transactions with 
Foreign Trusts and Receipts of Certain Foreign Gifts

• Multiple Reporting Triggers, including:

• Transfer of money or property to a foreign trust;

• Received a distribution from a foreign trust;

• US owner of all or a portionof a foreign trust;

• Holding an obligation of a foreign trust;

• Receipt a gift a bequest from a foreign person

• $100,000 from foreign individuals; $16,076 from foreign 
corporations or partnerships

FOREIGNTRUSTS& ESTATES

37
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FOREIGNTRUSTS& ESTATES

• Similar to PFICs, 
foreign trusts have a 
potential óclawbackô 
feature.

38
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• Penalties are significant:

• Greater of $10,000 or 35% of property transferred to or 
distributed from a foreign trust;

• Greater of $10,000 or 5% of the gross value of trust assets 
owned;

• 5% of any unreported gift

FOREIGNTRUSTS& ESTATES
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• Form 3520-A: Annual Information Return of Foreign 
Trust with a US Owner

• Applies to each US person treated as an owner of a 
foreign trust.

• If the trust itself fails to file, the US owner must complete a 
substitute Form 3520-A.

FOREIGNTRUSTS& ESTATES
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• Penalties are significant:

• Greater of $10,000 or 5% of the gross value of trust assets 
owned;

• Stacks with the Form 3520 penalties

•Be aware of óunexpected trustsô:
• Foreign pensions and employee retirement plans

• Certain family accounts or investment vehicles

• Also be aware of related disclosure requirements (e.g. 
Form 5472, Form 8621, etc.)
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