Presenting a live 90-minute webinar with interactive Q&A

Personal Injury Claims and the
Medicare Secondary Payer Act
Strategies for Claims Settlement to Mitigate MSP and Section 111 Liability Risks
THURSDAY, AUGUST 30, 2012

1pm Eastern

|

12pm Central | 11am Mountain

|

10am Pacific

Today’s faculty features:
Jeremy (T.) Burton, Partner, Lipe Lyons Murphy Nahrstadt & Pontikis, Chicago

Mark Popolizio, Section 111 Senior Legal Counsel, Crowe Paradis Services Corporation, Miami
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Sound Quality
If you are listening via your computer speakers, please note that the quality of
your sound will vary depending on the speed and quality of your internet
connection.
If the sound quality is not satisfactory and you are listening via your computer
speakers, you may listen via the phone: dial 1-866-869-6667 and enter your
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•

In the chat box, type (1) your company name and (2) the number of
attendees at your location

•

Click the SEND button beside the box

If you have not printed the conference materials for this program, please
complete the following steps:
•

Click on the + sign next to “Conference Materials” in the middle of the lefthand column on your screen.

•

Click on the tab labeled “Handouts” that appears, and there you will see a
PDF of the slides for today's program.

•

Double click on the PDF and a separate page will open.

•

Print the slides by clicking on the printer icon.
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Section 111 Update
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Section 111 Update







CMS releases new NGHP User Guide (Version
July 3, 2012)

3.4,

New format and design
Broken down into five chapters:


Chapter I: Intro & Overview



Chapter II: Registration Procedures



Chapter III: Policy Guidance



Chapter IV: Technical Information



Chapter V: Appendices

Still no release of penalty provisions or guidelines.
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Section 111: RRE
Oregon State Bar Professional Liability Fund v. U.S.
Department of Health and Human Services (DHHS), 2012
WL 1071127 (D. Oregon. March 29, 2012)






Facts

Court rules that legal malpractice fund is NOT an
“applicable plan” for Section 111 reporting purposes.
Potential impact and significance.
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Section 111: Query Process
RRE Obligation:
 Determining Medicare Status
Section 111 Tool:
 CMS’ Query Process

Features:
 Only RREs (or Section 111 Agents can use)
 SSN/HICN required
 Only returns Medicare status information
Issues:
 Plaintiffs may refuse to produce SSN/HICN
 Can RRE compel this information?
 What happens if RRE cannot obtain this info?
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Section 111: Query Process
Case Law Considerations


Seger v. Tank Connection, 2010 WL 16652353 (D. NE.,



Hackley v. Garofano, 2010 WL 3025597 (Ct. Sup. Ct.,



Smith v. Sound Breeze of Groton Condo Ass’n, 2011



Torress v. Hirsch Park, LLC, 938 N.Y.S.2d 145 (Jan. 31,



Libby v. Lake, 2012 WL 2921836 (D. Maine, July 13, 2012)

April 22, 2010)
July 1, 2010)

WL 803067 (Ct. Sup. Ct., Feb. 3, 2011)
2012)
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Section 111: Reporting Triggers
Two Reporting Triggers:
#1 TPOC – Total Payment Obligation to the Claimant


Settlements, Judgments, Awards or Other Payments



TPOC date – defined



TPOC amount defined



Liability TPOC Reporting Date/Thresholds



WC & NF TPOC Reporting Date/Thresholds
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Section 111 Reporting Triggers
TPOC – Liability Cases
TPOCs between:

Reportable if:

10/1/11 and 3/31/12

>$100k

4/1/12 and 6/30/12

> $50k

7/1/12 and 9/30/12

> $25k

10/1/12 and 9/30/13

> $5k

10/1/13 and 9/30/14

>$2k

10/1/14 and forward

> $300
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Section 111 Reporting Triggers
TPOC – WC Cases
TPOCs between:

Reportable if:

10/1/10 and 9/30/12

>5k

10/1/13 and 9/30/14

>2k

10/1/14 and forward

> $300

TPOC – NF Cases
TPOCs between:

Reportable if:

10/1/10 and forward

No Monetary Threshold
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Section 111 Reporting Triggers
Two Reporting Triggers:
#2 ORM - On-Going Responsibility for Medicals







Cases reportable when RRE “assumes on-going
responsibility for medicals” on or after 10/1/10 (in certain
instances if ORM predated 10/1/10)
Mainly relates to WC, NF and Med Pay
Report Twice: Assuming and Terminating ORM
Assuming ORM – defined
Reporting Exceptions






Qualified Exception (for the look back period, pre 10/1/10)
Special Exception (the “doctor’s” note)
WC Exception

Focus Issues:



Continuing duty to monitor ORM
Administratively closed or dormant files
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Exposure, ingestion and implantation claims
Application of the December 5,
1980 date is specific to a
particular claim/defendant.
If exposure for Defendant “X”
ended prior to December 5,
1980 but exposure for other
defendants
did
not,
a
settlement, judgment, award or
other payment with respect to
Defendant “X” would not be
reported.
NGHP User Guide, Ver. 3.4, Ch. III, p. 38
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Exposure, ingestion and implantation claims
Initially,

certain

representatives

of

Medicare

indicated they did not intend to follow this rule and
that it may be necessary to report client specific
claims that fall outside of this rule but otherwise
have exposure after December 5, 1980.
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Exposure, ingestion and implantation claims
The CMS on October 11, 2011 announced the
following:
The Centers for Medicare & Medicaid Services has
consistently applied the Medicare Secondary Payer (MSP)
provision for liability insurance (including self-insurance)
effective 12/5/1980. As a matter of policy, Medicare does
not assert a MSP liability insurance based recovery claim
against settlements, judgments, awards or other
payments, where the date of incident (DOI) occurred
before 12/5/1980.
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Exposure, ingestion and implantation claims
Medicare in their October
11, 2011 announcement
indicated
that
where
continued exposure or
ingestion exists – Medicare
focuses on the date of last
exposure or ingestion for
purposes of determining
whether the exposure or
ingestion occurred on or
after 12/5/1980.
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Exposure, ingestion and implantation claims
For implant cases, the date of last exposure is used
for ruptured implants and for non-ruptured
implants, the date the implant was removed is the
date of last exposure.
Medicare notes that the term exposure refers to a
claimant’s physical exposure to the harm rather
than a defendant's legal exposure to liability.
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Exposure, ingestion and implantation claims
Medicare will assert a recovery claim when:

ONE
Exposure, ingestion or the alleged effects of an
implant on or after 12/5/1980 is claimed, released,
or effectively released.
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Exposure, ingestion and implantation claims
Medicare will assert a recovery claim when:
TWO
A specified length of exposure or ingestion is
required in order for the claimant to obtain the
settlement, judgment, award, or other payment,
and the claimant’s date of first exposure plus the
specified length of time in the settlement,
judgment, award or other payment equals a date
on or after 12/5/1980.
This also applies to
implanted medical devices.
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Exposure, ingestion and implantation claims
Medicare will assert a recovery claim when:

THREE
A requirement of the settlement, judgment, award,
or other payment is that the claimant was exposed
to, or ingested, a substance on or after 12/5/1980.
This rule also applies if the settlement, judgment,
award, or other payment depends on an implant
that was never removed or was removed on or after
12/5/1980.
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Exposure, ingestion and implantation claims
Medicare will not assert a recovery claim when:
All exposure or ingestion ended, or the implant was
removed before 12/5/1980; and
Exposure, ingestion, or an implant on or after 12/5/1980
has not been claimed and/or specifically released; and
There is either no release for the exposure, ingestion, or
an implant on or after 12/5/1980; or where there is such
a release, it is a broad general release (rather than a
specific release), which effectively releases exposure or
ingestion on or after 12/5/1980. The rule also applies if
the broad general release involves an implant.
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Exposure, ingestion and implantation claims
“Effective Releases”
Medicare seems to contradict
itself on the issue of whether
they will assert or not assert
recovery
when exposure is
“effectively released.”
Most
commenters on this view it as an
issue of known or alleged
exposure.
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Exposure, ingestion and implantation claims
Where exposure or ingestion is claimed in the
complaint or through discovery, Medicare is likely
to pursue recovery where a settlement does not
contemplate that exposure but release “effectively
releases” the exposure.

The kind of release Medicare is okaying is one
where exposure after December 5, 1980 is not
raised in the case, is unknown, but is “effectively
released.”
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Exposure, ingestion and implantation claims
For this reason, it is imperative for settling counsel,
especially defendants to review the complaint,
answers to interrogatories and deposition
testimony for any suggestion of exposure after
December 5, 1980. That information should also
be provided to the client.
If there is evidence of exposure after that date,
report to Medicare. If there is no evidence, then
reporting is most likely not necessary.
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Exposure, ingestion and implantation claims
Medicare has indicated where the only evidence of
post December 5, 1980 exposure is the release, they
will not pursue recovery.
We look at what’s claimed or released … and we
have carved out this one exception where the only
basis … for us looking to … primary payment
responsibility was a broad general release. We have
said in that situation we won’t pursue a recovery
plan.
See

http://www.cms.gov/MandatoryInsrep/Downloads/10192011NGHP.pdf
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Exposure, ingestion and implantation claims
Another issue to consider is whether a policy which
expired prior to December 5, 1980 can be liable to
Medicare in a case where exposure does not
terminate on that date and the settlement by virtue
of the policy does not cover subsequent exposure.
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Exposure, ingestion and implantation claims
In such a case. The CMS has indicated that it has a
recovery claim against that settlement.

…let’s say a policy ended in 1979, but nonetheless that
party was sued and part of the beneficiary’s complaint was I
continued to be exposed at this location through such and
such.
If that insurer settles with them, we have a recovery claim
against that settlement. It’s not based on when their legal
liability ended for the particular exposure that’s claimed our
recovery claim is looking to what was claimed or released…
See

http://www.cms.gov/MandatoryInsrep/Downloads/10192011NGHP.pdf
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Exposure, ingestion and implantation claims
The claimant was exposed to a
toxic substance in his house. He
moved on 12/4/1980. The
claimant did not return to the
house. Exposure ended before
12/5/1980.
The claimant was exposed to a
toxic substance in his house. He
moved on 12/4/1980. The
claimant makes monthly visits
to the house because his
mother continues to live in the
house. Exposure did not end
before 12/5/1980.
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Exposure, ingestion and implantation claims
The claimant was exposed to
a toxic substance while he
worked in Building A. He was
transferred to Building B on
12/4/1980, and did not return
to Building A.
Exposure
ended before 12/5/1980.

The claimant was exposed to
a toxic substance while he
worked in Building A. He was
transferred to Building B on
12/4/1980, but routinely goes
to Building A for meetings.
Exposure did not end before
12/5/1980.
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Exposure, ingestion and implantation claims
The claimant had a defective implant removed on
12/4/1980. The implant had not ruptured.
Exposure ended before 12/5/1980.
The claimant had a defective implant that was
never removed. Exposure did not end before
12/5/1980.
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CMS Updates
Conditional Payments
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New MSPRC Web Portal
CMS’ New “MSPRC Portal:”





Went “live” 7/2/12
Web-based tool designed to assist with conditional
payment process
Who can use the Portal?




Beneficiaries, Attorneys, Insurers, TPAs)

What can the Portal be used for?







Submit Proof of Representation forms
Submit Consent to Release
Request conditional payment information
Dispute conditional payment claims
Submit case settlement information
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Additional CMS Announcements
MSPRC Self Service

On September 30, 2011 the
CMS announced a SelfService Information feature
which gives callers the ability
to get the most up-to-date
Demand and Conditional
Payment amounts.
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Additional CMS Announcements
In order to access the Self-Service Functions use:

• The Case Identification number
• The beneficiary’s date of birth
• The first five letters of the beneficiary’s last name
• The last four digits of the beneficiary’s Social
Security Number
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CMS’ New Conditional Payment Policies


CMS has announced
payment policies:







new

conditional

$300 Low Dollar Threshold
Fixed Percentage Option
Self Calculation Option

General Features






three

Only relate to physical trauma based liability claims
Each has several criteria which must be met
CMS must approve the request

Let’s examine these policies ……
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CMS’ $300 Low Dollar Threshold
The $300 Threshold

Under pressure from several
sources,
Medicare
has
relented and announced it is
not financially viable for the
government
to
seek
recovery of settlements of
$300 and under.
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CMS’ $300 Low Dollar Threshold
If the following criteria are met, MSPRC will not recover
against a settlement, judgment, award or other payment.
1) The recovery is related to a trauma-based incident (not
a case involving ingestion, implantation or exposure).
Also does not apply to WC, NF or med pay cases.
2) The recovery is $300 or less.
3) The beneficiary has not received and does not expect to
receive any other settlements, judgments, awards, or
other payments related to the incident.
4) Medicare has not previously issued a recovery demand
letter.
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CMS’ $300 Low Dollar Threshold
The $300 threshold does not apply where an insurer
is paying or has paid medical bills directly or on an
ongoing basis.
Keep in mind that the $300 threshold is a recovery
threshold rather than a reporting threshold.
See:

http://www.msprc.info/forms/300%20Threshold%20on%20Liability%20Settlements.pdf
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CMS’ Fixed Percentage Option
The Fixed Percentage Option
Starting on November 7, 2011 the
CMS has announced a Fixed
Percentage Option.
Beneficiaries who have a settled a
cases for $5,000 or less the ability
to resolve Medicare’s claim by
paying Medicare 25% of the
settlement instead of using the
recovery process.
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CMS’ Fixed Percentage Option
For the Fixed Percentage Option to apply, the
following criteria must be met.
1) The liability insurance (including self-insurance
settlement is for a physical trauma based injury.
This option does not relate to ingestion,
exposure, or medical implant cases. Also does
not apply to WC, NF or med pay cases.
2) The total liability insurance settlement,
judgment, award or other payment is $5000 or
less.
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CMS’ Fixed Percentage Option
For the Fixed Percentage Option to apply, the
following criteria must be met.
3) The beneficiary elects the option within the
required timeframe and Medicare has not issued
a demand letter or other request for
reimbursement related to the incident.
4) The beneficiary has not received and does not
expect to receive any other settlements,
judgments, awards, or other payments related
to the incident.
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CMS’ Fixed Percentage Option
If the Fixed Percentage Option is elected and
approved, the beneficiary may not seek an appeal
or waiver of recovery.
See
http://www.msprc.info/forms/Fixed%20Percentage%20Option%20I
nformation.pdf
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CMS’ Self Calculation Method



Self Calculation Option
This would allow beneficiaries in certain limited circumstances
to obtain CMS’ “final” conditional payment amount prior to
settlement.









Available only to the “beneficiary or his representative;”
Only pertains to liability physical trauma cases where the S, J, A,
or OP is $25k or less;
These parties will calculate the conditional payment number and
send their proposal to the MSPRC for approval;
D/I occurred at least 6 months before the proposal is submitted;
and
Treatment has been concluded and no further treatment is
expected through a written physician attestation or by certifying
in writing that no medical treatment related to the case has
occurred for at least 90 days prior to submitting the proposed
payment amount.
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Conditional Payments – Recent Case Law


Hadden v. United States, 661 F.3d 298 (6th Cir. Nov. 21,
2011)


But see, Bradley v. Sebelius 621 F.3d 1330 (11th Cir. Sept. 29,
2010)



Mason v. Sebelius (I), 2012 WL 1019131 (D. NJ March 23,



Mason v. Sebelius (II), 2012 WL 3133801(D. NJ July 31,



Salveson v. Sebelius, 2012 WL 1665424(D. SD May 11,

2012)
2012)
2012)

Putting Medicare on the Check
Hearn v. Dollar Rent A Car, 2012 WL 987546 (Court of
Appeals of Georgia,March 26, 2012).

When is “Final” Final?
Carty v. Clark, 2012 WL 2890184 (E.D. Pa. June 14, 2012)
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CMS Updates
Medicare Set-Asides
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WC-MSA Update
CMS now has new WC-MSA review contractor – Provider
Resources Inc. (PRI)
GAO Study Released in March 2012 revealed interesting
(and troubling) finds re: WC-MSA process




Increased review/response TATs from CMS’ contractor
What were the reasons?
Practical considerations

CMS’ RX drug calculation method still causing problems




Background and history
Current situation
Impact and practical considerations
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WC-MSA Update
CMS releases new WC-MSA policy memo (dated
8/1/12) re: pricing for TENS Units
Interesting new case out of Illinois:







In re Marriage of Washkowiak, 2012 WL 736627 (Ill. App. 3
Dist., March 7, 2012)

Court allows ex-wife to take percentage of MSA as part of
divorce proceeding.
Issue: Is the MSA subject to collateral attack/
Practical considerations
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CMS’ “ANPRM” Proposals




What does the ANPRM propose?







On 6/15/12, CMS released its “Advance Notice of Proposed Ruling
Making” (ANPRM) -- Federal Register, Volume 77, No. 116, p. 3591735921 (June 15, 2012)
The ANPRM proposes a series of options aimed at ensuring that
Medicare’s interests for “future medicals” are “satisfied” with respect to
claim settlement.
This applies to: WC, liability and other non-group health claims.
The ANPRM is not “law” at this time – these are proposals.

CMS proposes seven (7) options



Under 4 of the options, nothing would need to be done
If the settlement was not exempted under one of the 4 options, then CMS
proposes that Medicare’s future medical interests be “satisfied” using one
of the following three options:




Plaintiff uses his/her whole settlement for future medicals
L-MSA created
An “up front” payment of a certain portion of the settlement can be made to
CMS.
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L-MSA Update


CMS’ “ANPRM” Proposals




What does the ANPRM propose?







On 6/15/12, CMS released its “Advance Notice of Proposed Ruling
Making” (ANPRM) (June 15, 2012). Comment period closed 8/14.
The ANPRM proposes a series of options aimed at ensuring that
Medicare’s interests for “future medicals” are “satisfied” with respect
to claim settlement.
This applies to: WC, liability and other non-group health claims.
The ANPRM is not “law” at this time – these are proposals.

CMS proposes seven (7) options



Under 4 of the options, nothing would need to be done
If the settlement was not exempted under one of those 4 options,
then CMS proposes that Medicare’s future medical interests be
“satisfied” using one of the following three options:
 Plaintiff uses his/her whole settlement for future medicals
 L-MSA created
 An “up front” payment of a certain portion of the settlement can
be made to CMS.
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CMS Updates
Reform Efforts
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Reform Efforts
SMART Act (H.R. 1063/S.1718)
Proposes reforms to:
 Conditional payments
 Section 111 Query & Penalty provision
 MSP statute of limitations
 Establishing low dollar threshold

H.R. 5284
Proposes reforms to:
 WC-MSA review thresholds
 WC-MSA administration
 Conditional payments
 Other
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Questions?
Mark Popolizio, Esq.
(786) 459-9117
mpopolizio@cpscmsa.com
Jeremy Burton, Esquire
(312) 448-6231
jtb@lipelyons.com
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