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I. History
•

Long-standing principle:

The legal fiction that a corporation is a legal entity separate and distinct
from its shareholders was designed to serve convenience and justice,
and will be disregarded whenever justice or public policy require and
where rights of innocent parties are not prejudiced nor the theory of the
corporate entity rendered useless․ We have said that whenever one in
control of a corporation uses that control, or uses the corporate assets, to

further his or her own personal interests, the fiction of the separate
corporate identity may properly be disregarded.
Ashley v. Ashley, 482 Pa. 228, 237, 393 A.2d 637, 641 (1978); Barium Steel
Corp. v. Wiley, 379 Pa. 38, 108 A.2d 336 (1954) (plurality).
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I. History
•

Traditionally only at execution stage

•

Now, typically part of pleadings and an independent
cause of action
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II. Why Veil Pierce?

• Only source of collecting debt
• Deep pockets
• To avoid consequences of bankruptcy
• Jurisdictional strategy (i.e., to defeat diversity
jurisdiction or to establish jurisdiction)

• To expand discovery sources
• To exert pressure/encourage settlement
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III. Why NOT Veil Pierce?

• Tenancy By the Entireties (or similar)
• Bankruptcy
• Criminal action? (someone else does the
hard/expensive work)

• Clear and convincing?
• Smoking gun?
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IV. Is it Viable?

• Investigate:
• Talk to clients, industry people
• Internet: News, Google, Facebook,
Twitter, Instagram, etc.

• Dun & Bradstreet search
• EDGAR
• Press coverage
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IV. Is it Viable?

• Former (current?) employees
• Surveillance
• Asset searches
• Judgment searches
• UCC filings
• Department of State resources
• Pre-complaint discovery
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V. How to Plead

• Not Favored
• Pre-Complaint Discovery?
• Separate Count?
• Allege with Specificity: “Fraud” and
Twombly

• Not just general averments
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V. How to Plead

• Factors to cite:
•
•
•

Undercapitalization

•
•

Use of the corporate form to perpetrate fraud

Failure to adhere to corporate formalities
Substantial intermingling of corporate and
personal affairs
Get creative/cite facts

• Causal link
• Demonstrate fraud?
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VI. Breach of Fiduciary Duty

• Related Claim
• Director or officer may be found liable to company’s
creditors where:

•
•
•

the claimant is a creditor of the company;
the company is insolvent; and
the director or officer commits some act that
benefits himself to the detriment of the creditor.
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VII. Participation Theory

• Did the Director or Officer participate in the tort?
• Nordi v. Keystone Health Plan West, Inc., 989 A. 2d 376,
384 (Pa.Super. 2010):
Where the court pierces the corporate veil, the owner is liable because
the corporation is not a bona fide independent entity; therefore, its acts
are truly his. Under the participation theory, the court imposes liability
on the individual as an actor rather than as an owner. Such liability is
not predicated on a finding that the corporation is a sham and a mere
alter ego of the individual corporate officer. Instead, liability attaches
where the record establishes the individual's participation in the
tortious activity.
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VII. Piercing an LLC

• More difficult but not impossible; becoming easier
• 15 Pa.C.S.A. § 8904, Comment: piercing the
corporate veil will be applied to an LLC
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VIII. Case Study: Power Line Packaging v.
Hermes Calgon/THG Acquisition, et al.

• 2017 WL 90617 (Pa. Super. 2017): opinion
incorporating 2 prior opinions from Judge Gilman
(Bucks County) spanning 83 total pages

• Defendants did everything wrong:
• Undercapitalization: “Principal” testified,
“There were no capitalization needs.”

19

VIII. Case Study: Power Line Packaging v.
Hermes Calgon/THG Acquisition, et al.

• Defendants did everything wrong:
• Failure to Adhere to Corporate Formalities: no
meetings, 2 of 3 Directors not involved,
primary individual had no formal position,
distributions to repay personal loans

• Substantial Intermingling: Principal testified
that he, “could have taken all of the money out
of” the company if he wanted; repayment of
personal loan
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VIII. Case Study: Power Line Packaging v.
Hermes Calgon/THG Acquisition, et al.

• Defendants did everything wrong:
• Use of Corporate Form to Perpetrate Fraud:
Principals made knowingly false
representations

•
•
•
•

“U.S. based success”
“Scheduled shipment”
Partnership with Walgreens
Excuse was that promo materials were “aspirational
documents”
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VIII. Case Study: Power Line Packaging v.
Hermes Calgon/THG Acquisition, et al.

• Defendants did everything wrong:
• Insolvency at expense of creditor: principals
depleted assets of company through
distributions to themselves, thereby rendering
company insolvent and unable to pay creditors

22

VIII. Case Study: Power Line Packaging v.
Hermes Calgon/THG Acquisition, et al.

• Trial Court’s Opinions (2017 WL 90617):
• Exhaustive review of law
• Principals and company jointly and severally
liable plus interest

• Any of the factors (undercapitalization,
formalities, intermingling, perpetrate fraud,
insolvency) would have been enough to
pierce, but all of the factors present
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VIII. Case Study: Power Line Packaging v.
Hermes Calgon/THG Acquisition, et al.

• Cf. Lieberman v. Corporacion Experianca Unica,
S.A., 2016 WL 7450464 (E.D. Pa., Robreno)

•
•

Alleged timeshare fraud

•
•
•

Formalities (meetings, minutes, officers)

Undercapitalization vs. Underperformance (failure
to make distributions to investors); Borrowing OK
Transfers (memorialized) but not “intermingling”
No facts to support “perpetrate a fraud” (bald
assertions insufficient)
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IX. Discovery

• Proactive/Aggressive discovery very
important:

• Interrogatories
• Document Requests
• Subpoenas: get bank records yourself
• Depositions
• Request for Admissions: often
overlooked; can be highly effective
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X. Pre-Trial
• Prepare for MSJ early
• Frame case appropriately: little guy vs. big
company, fraud, etc.
• Expert: get early
• Can provide assistance during discovery
• Lock down best experts
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XI. Trial

• Right to a jury trial? PA says NO. Advanced Tel.
Systems, Inc. v. Com-Net Professional Mobile Radio,
LLC. , 846 A.2d 1264 (Pa. Super. 2004); sue
company to get jury?

• Burden of proof: Preponderance or clear
and convincing?

• Jury Instructions/Verdict Sheet: more
important than most cases

• Appeals: difficult because fact sensitive
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XII. Summary

• Not easy
• Need to be aggressive and thorough
• Very fact intensive
• Can get very expensive, very quickly
• Potential for high reward
• Good luck!
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Application of Doctrine to LLC

 State and Federal Courts have essentially

“merged” the requirements to pierce the corporate
veil to extend the doctrine to pierce the LLC veil.
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Application of Doctrine to LLC

 Factors courts have considered relevant in

reviewing a claim to pierce the LLC Veil





Is the LLC undercapitalized?
Does the LLC keep separate books and records?
Are the LLC finances separate from those of the LLC’s
members, officers and managers?
Is the LLC the mere alter ego of its members?
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Application of Doctrine to LLC

 Factors courts have considered relevant in

reviewing a claim to pierce the LLC Veil
 Has the LLC been used as a device to commit
fraud, illegal acts, or other wrongdoing?
 Has the LLC followed corporate formalities?
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Application of Doctrine to LLC

 LLC’s are NOT corporations.
 A limited liability company (LLC) is an unincorporated
organization of one or more members, each having
limited liability for the contractual and other liabilities of
the company, formed for any lawful business purpose
under the Limited Liability Company Act of its state of
organization.
 Corporations, of course, are incorporated under the
several states corporate charter acts
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Application of Doctrine to LLC

 Begin with correctness vs. implied likeness
 Courts, litigators, business owners, bankers, even
accountants routinely use the expressions:





A limited liability corporation
A request for “corporate records”
A characterization as a “corporate entity”
Use of titles such as, President, Shareholder Director
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Application of Doctrine to LLC

 Revised Uniform LLC Act expressly provides:


SECTION 304. LIABILITY OF MEMBERS AND MANAGERS.







(a) The debts, obligations, or other liabilities of a limited liability company, whether arising in
contract, tort, or otherwise:
(1) are solely the debts, obligations, or other liabilities of the company; and
(2) do not become the debts, obligations, or other liabilities of a member or manager solely
by reason of the member acting as a member or manager acting as a manager.
(b) The failure of a limited liability company to observe any particular formalities relating to
the exercise of its powers or management of its activities is not a ground for imposing
liability on the members or managers for the debts, obligations, or other liabilities of the
company.
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Application of Doctrine to LLC

 SECTION 110. OPERATING AGREEMENT; SCOPE,

FUNCTION, AND LIMITATIONS.









(d) If not manifestly unreasonable, the operating agreement may:
(1) restrict or eliminate the duty:
(A) as required in Section 409(b)(1) and (g), to account to the limited liability company and to
hold as trustee for it any property, profit, or benefit derived by the member in the conduct or
winding up of the company’s business, from a use by the member of the company’s property, or
from the appropriation of a limited liability company opportunity;
(B) as required in Section 409(b)(2) and (g), to refrain from dealing with the company in the
conduct or winding up of the company’s business as or on behalf of a party having an interest
adverse to the company; and
(C) as required by Section 409(b)(3) and (g), to refrain from competing with the company in the
conduct of the company’s business before the dissolution of the company; 23

36

Application of Doctrine to LLC

 SECTION 110. OPERATING AGREEMENT; SCOPE,

FUNCTION, AND LIMITATIONS (cont’d).








(2) identify specific types or categories of activities that do not violate the duty of loyalty;
(3) alter the duty of care, except to authorize intentional misconduct or knowing violation of law;
(4) alter any other fiduciary duty, including eliminating particular aspects of that duty; and
(5) prescribe the standards by which to measure the performance of the contractual obligation of
good faith and fair dealing under Section 409(d).
(e) The operating agreement may specify the method by which a specific act or transaction that
would otherwise violate the duty of loyalty may be authorized or ratified by one or more
disinterested and independent persons after full disclosure of all material facts.
(f) To the extent the operating agreement of a member-managed limited liability company
expressly relieves a member of a responsibility that the member would otherwise have under this
[act] and imposes the responsibility on one or more other members, the operating agreement
may, to the benefit of the member that the operating agreement relieves of the responsibility,
also eliminate or limit any fiduciary duty that would have pertained to the responsibility.
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Default Rules

 Corporate Liability Shield – The default rule, as set forth in section 6.22 of the

Revised Model Business Corporation Act, is that “[u]nless otherwise provided
in the articles of incorporation a shareholder of a corporation is not personally
liable for the acts or debts of the corporation except that he may become
personally liable by reason of his own acts or conduct.”
 Alter Ego Theory - The corporate veil may be pierced when a parent
corporation dominates and controls its subsidiary’s activities to the extent that
a court deems the parent to be the “alter ego” of the subsidiary.


In other words, the court determines that the subsidiary is a “mere instrumentality”
of the parent. Then, the corporate existence may be disregarded and the parent
held liable for the subsidiary’s illegal acts.
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Proving Alter Ego
 To determine whether a corporation or its owner is actually the

“alter ego” of another, courts consider factors such as:










comingling of funds or assets between the parent and subsidiary;
siphoning of funds from a debtor corporation to a dominant stockholder;
insolvency of a debtor corporation;
gross undercapitalization;
use of the same offices and employees;
disregard of the corporate formalities;
identical;
Directors and officers, or nonfunctioning officer and directors; and
Nonpayment to dividends.

 The mere existence of a parent and subsidiary relationship or an affiliation is

insufficient to pierce the corporate veil.
 Trial court’s inconsistently apply this analysis and often pierce as an
equitable remedy based on the facts more than a strict application of the
factors.
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Pre-litigation Defense Strategies

 Organize in Delaware – Delaware is generally hostile to alter ego/piercing of

the corporate veil, and all disputes regarding the issue must be heard in the
specialized Chancery Court.


Delaware courts have rejected the extension of personal jurisdiction under an alter
ego theory unless there is fraud.

 Ensure best practice in maintaining corporate formalities and disciplined

bookkeeping and financial transactions.
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Alter Ego – The Plaintiffs’ Tactics

 In an attempt to convince the court to pierce the corporate veil, the plaintiffs

generally asset claims that the corporate defendant is the alter ego of a
parent corporation / owners either during the pleadings stages or after final
judgment has been entered.
 To support their alter ego theory, plaintiffs will seek extensive discovery of the
corporate structure or hierarchy and finances. They commonly seek to depose
apex individuals involved in the corporate structure.



Plaintiffs also ask deposition questions or employees targeted toward showing that
the facility’s census and staffing were driven by monetary considerations.
The plaintiffs’ goal is to create a sense of impropriety regarding the corporate
structure.
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Alter Ego as Jurisdictional Hook

 A plaintiff may attempt to use an alter ego or instrumentality theory to bring in

a foreign parent on the basis that the parent’s subsidiary (over which
jurisdiction is clear) is the alter ego or instrumentality of the well-heeled parent
corporation.
 The threshold for exercising personal jurisdiction on the basis of alter ego is
lower than the threshold for piercing the corporate veil to hold a shareholder,
member, or parent company liable on a judgment. See Hitachi Med. Sys. Am.,
Inc. v. Branch, 2010 WL 816344 (N.D. Ohio Mar. 4, 2010).
 The downside of this “less onerous standard” for defendants is that their
corporate structures become subject to discovery early in the case. Obviously,
defendants will want to limit this jurisdictional discovery as much as possible.
 The availability of such discovery in other jurisdictions gives Delaware, a wellknown corporate capital, an advantage as a place of incorporation.
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Alter Ego – Defense Strategies –
Motion to Dismiss

 Motion practice is a strong early defense when the plaintiffs attempt to pierce

the corporate veil. Motions to dismiss may be filed based on the plaintiffs’
failure to state a cause of action.
 Generally, the plaintiffs fill their initial pleadings with conclusory allegations or
statements of law. It is difficult, however, for the plaintiffs to plead ultimate
facts showing causation resulting from the collateral involvement of affiliated
corporations or apex officials.
 Further, if a claim that the facility was the alter ego of an affiliated corporation
is brought as an independent cause of action, a defendant should move to
dismiss it because piercing the corporate veil is a derivative claim.
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Surviving Motions to Dismiss under
Twombly and Iqbal

 Historically, piercing the corporate veil was a remedy used by a successful

plaintiff to collect a judgment when the corporate defendant was judgmentproof and the shareholders, officers, or directors had assets.
 Motions to pierce the corporate veil typically would be filed in connection with
efforts to execute on a judgment.
 In the current environment, however, plaintiffs often asset entitlement to veil
piercing at the complaint stage.


Notably, Texas, Michigan, and Connecticut, among other states, do not permit
pleading of piercing the corporate veil as an independent cause of action.
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Twombly and Iqbal Continued

 Since Twombly and Iqbal courts routinely reject attempts to pierce the

corporate veil when the complaint contains only conclusory allegations.



See Madison Cnty. Commc’ns Dist. v. Century Link, Inc., 2012 WL 6685672 (N.D. Ala.
Dec. 20, 2012); Mark IV Transp. & Logistics, Inc. v. Lightning Logistics, LLC, 2012 WL
4506470 (D.N.J. Sept. 28, 2012); Landmark Ventures, Inc. v. Wave Systems Corp.,
2012 WL 3822624 (S.D.N.Y. Sept. 4, 2012); Legal Additions LLC v. Kowalski, 2010 WL
335789, at *6 (N.D. Cal. 2010); Partners Coffee Co., LLC v. Oceana Servs. & Prods. Co.,
700 F. Supp. 2d 720, 736 (W.D. Pa. 2010).
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Surviving Motions to Dismiss under
Twombly and Iqbal

 On the other hand, the court in Blair v. Infineon Technologies A.G., 720 F.

Supp. 2d 462 (D. Del. 2010), denied the defendant corporation’s motion to
dismiss because the plaintiff sufficiently pled:



the factors of the “single entity” test under the alter ego doctrine; and
the requisite fraud or injustice prong by alleging the defendant’s misdirection of
funds, exercise of crippling control, and siphoning of profits from the subsidiaries.

 Although the court did not explicitly define “crippling control,” it held that

allegations that the parent company:




carried our the subsidiaries’ management and corporate functions, provided the
subsidiaries with general support services;
reported the subsidiaries’ earnings and losses on consolidated financial statements;
and
counted the subsidiaries’ employees in its annual report were sufficient to defeat a
motion to dismiss.
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Alter Ego – Defense Strategies - Arbitration

 Another early motion that should be filed, if available, is a motion to compel

arbitration.
 This is another means to distinguish the identities of the various corporate
defendants and minimize allegations of control early in the litigation process.
 A motion to compel arbitration provides an early opportunity for a defendant,
through arbitration discovery, to establish facts identifying the separate
corporate and individual defendants and to expose weaknesses in the basis
for the plaintiff’s claims against the collateral or upstream defendants.
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Alter Ego – Defense Strategies –
Protective Order

 An affiliated corporation should file a motion for a protective order when the

plaintiff seeks overbroad financial discovery, discovery of proprietary
information, or discovery of protected nonparty information.
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Alter Ego – Defense Strategies –
Summary Judgment / Directed Verdict

 If necessary, defendants should also file motions for summary judgment.
 Plaintiffs often have no evidence that the corporate structure was created for an
improper purpose and no evidence to connect the corporate structure to the
alleged injury-causing wrongdoing.
 A strong defense can be formed during the depositions of fact witnesses as well.





Prepare corporate employees to know and state only their direct employer’s identify.
Teach them not to speculate on the role of other affiliated corporate entities or apex
officials.
The goal is to avoid providing the plaintiffs with vague or inaccurate information they can
spin to support their veil-piercing theory.
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Motions for Summary Judgment or
Directed Verdicts Continued









As the case progresses, the defense must continue to stress the distinction between
each corporate and individual defendant.
Each defendant should propound separate discovery directed at its distinct role and
relationship with the corporate defendant.
For each defendant, the plaintiff must prove that a duty arises, if at all, from that distinct
relationship.
This is an issue of law that should be resolved by summary judgment. Each defendant
should also raise the issue of causation as to the evidence against it.
Under the available theories of liability, the plaintiff must affirmatively establish the
specific facts for each defendant that either provide it with a right to pierce the corporate
veil or to hold each corporation or its individual officers directly liable for the alleged
injuries.
If these facts are not established, defendants are entitled to summary judgment or a
directed verdict.
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Direct Liability Theory

 Plaintiffs often allege direct liability against affiliated corporations, especially if

the corporate assets or insurance coverage is greater than that of the
corporations directly responsible for the subject actions.
 Corporate officers of an affiliated corporation may be found personally liable

for that individual officer’s active involvement in the wrongdoing.
 As in pleading direct liability against an affiliated corporation, the plaintiffs

need not meet the requirements of piercing the corporate veil if they can show
that an individual officer participated in the decision-making of a subsidiary
corporation and that decision making led to the alleged injuries.
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Direct Liability – The Plaintiffs’ Tactics

Plaintiffs routinely name corporate owners, significant shareholders, and directors
as individual defendants.
 The objective s seems to be to create personal anxiety or embarrassment and
dissention among the defendants and to increase the cost of the defense.
Naming employees as individual defendants can work to the plaintiffs’
advantage in several ways.



Often, the individual named is no longer an employee with the facility and the employment
relationship may not have ended amicably.
The strained relationship between a former employee and the facility opens the door for the
plaintiffs to obtain negative testimony about the corporate defendant whether of not it is
related to the alleged injuries.

 To justify naming members of the facility’s governing body, the plaintiffs will

contend that these individuals are responsible for the corporate defendant’s
management and operational policies.
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Direct Liability – Defense Strategies



When several defendants are named, check for potential conflicts of interest to ensure
separate counsel is retained if needed.



Individual defendants should file motions to dismiss for lack of personal jurisdiction and
for failure to state a claim.



They should also file a motion to compel arbitration, if an arbitration agreement applies
to the plaintiff ’s claim.




Non-signatories to arbitration agreements may compel a signatory to arbitrate claims that are
interrelated with those against other signatory-defendants.

Individual defendants should also file motions for protective orders against overly
intrusive and harassing discovery requests.
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Plaintiff Consideration –
How Many Defendants are Enough

 In the quest to obtain the largest damages amounts, the plaintiffs’ bar seems to

be casting wider and wider nets to incorporate the greatest number of
defendants possible.
 As a plaintiff, balance the value of additional defendants and potential

judgment creditors against the increased cost and complexity of litigating
against a multitude of defendants.
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Additional Defense Strategy –
Punitive Damages Defense

 Along with pleading claims against an increasing number of defendants, the

plaintiffs are filing motions for punitive damages as a matter of course.




When seeking punitive damages, however, plaintiffs often overreach, attributing
what they claim to be punitive misconduct equally to all defendants. Most state
statutes, however, make a clear distinction between the punitive actions of
individuals and corporations.
Opposing a claim for punitive damages is an ideal time to again clarify for the court
the distinction between each of the different defendants.
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