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PROTECTING BEHAVIORAL HEALTH
INFORMATION:
Managing and Disclosing Mental Health
Records and Psychotherapy Notes

INTRODUCTION
Perspectives
Participants

Providers
Terms

7

PROVIDERS
•
•
•
•
•

Physicians (psychiatrists, primary care)
Psychologists
Clinical Social Workers
Psychiatric Nurses
Nurse Practitioners and Physician Assistants

https://www.hhs.gov/sites/default/files/hipaa-helps-prevent-harm.pdf
https://www.hhs.gov/hipaa/for-professionals/special-topics/mentalhealth/index.html
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KEY TERMS
• HEALTH
• BEHAVIORAL HEALTH
• MENTAL HEALTH
• SUBSTANCE USE DISORDERS
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PRIMARY REGULATORY SCHEMES
• HIPAA and amendments
• 42 CFR Part 2

• State Laws
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KEY CONCEPTS
• Clinical Designations
• Types of records
• Applicable regulatory schemes based upon type of
information and/or type of patient
• Who is requesting
• Release of minimum amount of sensitive information
necessary and limitation on who receives it
• Issues raises by national strategy supporting integrated
health and behavioral health
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TYPES OF RECORDS
• Medical record/progress note
• Mental Health Record (part of medical record)
• Psychotherapy Notes
• Excepted from HIPAA
• “Notes recorded by a Healthcare provider who is a mental
health professional documenting or analyzing the contents of a
conversation during a private counseling session or a group,
joint or family counseling session and that are separate from the
rest of the patient’s medical record.”
http://www.hhs.gov/hipaa/for-the-professionals/specialtopics/mental-health/index.html
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MENTAL HEALTH INFORMATION
THAT MAY BE FOUND IN MEDICAL RECORD
• Medication prescription and monitoring activities
• Start/stop times counseling sessions
• Modalities, frequencies of treatment furnished
• Clinical tests results
• Summaries (Diagnosis, functional status, treatment plan
and Symptoms, prognosis, progress to date)
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PSYCHOTHERAPY (PROCESS) NOTES
The HIPAA Privacy Rule defines psychotherapy notes as:
Notes recorded in any medium by a mental health professional
documenting or analyzing the contents of conversation during a
private counseling session or a group, joint, or family counseling
session that are separate from the rest of the individual’s medical
record. Psychotherapy notes exclude medication prescription
and monitoring, counseling session start and stop times, the
modalities and frequencies of treatment furnished, results of
clinical tests, and any summary of the following items: diagnosis,
functional status, the treatment plan, symptoms, prognosis, and
progress to date.
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CONTRAST PSYCHOLOGIST MEDICAL
RECORD DOCUMENTATION
• Initial Assessment (date initial-assessment, detailed progress note
diagnosis of physical illness, why assessment required, assessment
outcome, duration/goals specific psychological intervention
• Re-assessment, detailed progress note to include date of change in
mental/physical status, rationale for re-assessment, indication events
necessitating re-assessment)
• Intervention service (evidence patient has capacity to understand and
respond, clearly defined psychological intervention planned, goals of
same, improve compliance with medical treatment plan/response,
rational for frequency and duration of services)
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KEY LEGAL CONCEPTS
• HIPAA
• 42 C.F.R. PART 2
• Heightened sensitivity and risk of foregoing
treatment
• “Minimum necessary”
• Behavioral (notes)
• Psychotherapy notes
• Other
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HIPAA

• Physical, technical and administrative safeguards
• General rule is to require authorization to release
• No limitations re type patients or information
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42 CFR PART 2
• Policy
• Substance (drug and alcohol) abuse treatment
programs

• Protects patient identity
• Limitations:

• Exceptions to authorization requirement
• Minimum necessary
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MINIMUM NECESSARY RULE
A covered entity must make reasonable efforts to use,
request, or disclose to others only the minimum amount
of PHI which is needed to accomplish the intended
purpose of the use, request or disclosure. When the minimum
necessary standard applies, a covered entity may not use,
disclose, or request a person's entire medical record, unless
it can specifically justify that the entire record is reasonably
needed.
https://www.omh.ny.gov/omhweb/hipaa/phi_protection.html
New York State Office of Mental Health
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EXCEPTIONS FOR
MINIMUM NECESSARY

health care providers for treatment;

individuals (or authorized personal representatives)
who are the subjects of the information;
use or disclosure required by law; or
disclosure to HHS for investigation, compliance review
or enforcement.
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QUESTIONS
May a Psychiatrist discuss drugs a patient needs to take
with the patient’s sibling who is present with patient at
mental health care appointment?
May a therapist give information to a patient’s spouse
regarding warning signs that may signal a developing
emergency?

May a nurse discuss patient’s mental health condition
with sibling after patient has stated that patient does
not want family to know about condition?
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QUESTIONS
Does HIPAA permit a doctor to contact a patient’s
family or law enforcement if the doctor believes
that the patient might hurt self or others?
If law enforcement officer brings patient to
hospital/mental health facility to be placed on
temporary psychiatric hold, and requests to be
notified upon release, can facility make that
notification?
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HIPAA & 42 CFR Part 2
Sharon C. Peters

sharon.peters@lewisbrisbois.com
971.712.2807

HIPAA, 42 CFR part 164
Health Information Portability And Accountability Act

Privacy: protection, right to access
Protected Health Information (PHI)

Security
Enforcement
Breach Notification
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HIPAA: Protected Health Information
PHI includes:
• Individually identifiable information
• Concerning physical, mental health, healthcare, or payment
• Created or received by covered entity
• Maintained in any form
*** Psychotherapy notes!
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HIPAA and Mental Health Records
• Mental health records are PHI...
• No access, use, or disclosure without patient authorization or consent
unless exception applies
• Exceptions, e.g.:
⎻ Treatment
⎻ Payment
⎻ Healthcare operations
⎻ Some info to family and friends involved in care or payment
⎻ Required by law
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HIPAA: Authorization for Disclosure
• Patient request – in writing
⎻ Name and address of recipient
⎻ Signed by patient
⎻ Authorization forms typically used

• Third Party Request – written authorization required
⎻ Elements
⎻ Redisclosure not protected
⎻ May be revoked
⎻ Expiration date
⎻ Signed by patient or personal representative
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42 CFR Part 2
Confidentiality Of Alcohol And Drug Abuse Patient Records

Purpose – Confidentiality, Encourage
Treatment
SUD Programs

Consents for Disclosures
Enforcement
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42 CFR Part 2
“Program” =
• Individual or entity who holds itself out as…
• Identified unit in a general medical facility that holds itself out as…
• Medical personnel in a general medical facility whose primary
functions is…
…providing substance use disorder diagnosis, treatment or referral
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“Hold self out”
• Activities that would lead one to reasonable conclude that the
individual or entity provides substance use disorder diagnosis,
treatment or referral for treatment
• Advertising or marketing
• ER physician? Primary care clinic?
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42 CFR Part 2 – what is protected?
• Patient identifying information re SUD
• Identifying patient as having, being diagnosed with, or referred for
treatment for SUD
• Directly or indirectly
• Name, address, SSN, photos, anything that can be used to identify
patient
• May not acknowledge person is a patient in a SUD program
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When the police show up…
Example: Bridgeway Behavioral Health (Missouri)
• Employees refused to allow police to enter facility to patient with
warrant for arrest
• Refused to acknowledge whether or not patient was onsite
Interference with legal process?
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42 CFR Part 2 – Permitted Disclosure
No consent needed:
• Communications within program for those who need to know
• Medical emergency when patient cannot consent
• Report crime or threat on premises or against personnel
• Report child abuse or neglect
• Audit by government or payor
• Court order
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42 CFR Part 2 - Consent
• Patient’s name
• Specific names or general designation of person authorized to
disclose
⎻ Advise of right to get list of disclosures

• What and how much may be disclosed
• Recipients
• Purpose of disclosure
• May be revoked
• Expiration date
• Signed by patient or authorized representative
• Date
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42 CFR Part 2 - Disclosure
Always:
• Document disclosure
• Document reason for disclosure
• Limit the information disclosed as necessary for purpose of disclosure
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HIPAA v. 42 CFR Part 2
Exchange of information

HIPAA
• Business Associates
• Must have agreement in place
• BAA:
⎻ Agree to comply with HIPAA, like
the covered entity
⎻ Agree to comply with security rule
⎻ Assist covered entity with
compliance

42 CFR Part 2
• Qualified Service Organizations
• Must have agreement in place
• QSOA:
⎻ Acknowledge that it is bound by Part
2
⎻ If necessary, resist in judicial
proceedings efforts to obtain patient
identifying information unless
exception applies
⎻ Cannot redisclose unless necessary
to carry out duties
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HIPAA v. 42 CFR Part 2

• Authorization v. Consent
• Minimum Necessary v. Limited Disclosure
• Business Associate v. Qualified Service Organization
• Duty to Self Report v. No Duty
• Notice of Privacy Practice v. Written Notice Upon Admission
• Right to Access v. May Access
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Enforcement

42 CFR part 2
• Enforced by the Office of Civil Rights • Enforced by DOJ
• Civil penalties ($112 to $55K per
• Criminal fines –
HIPAA

violation)
⎻ Mandatory penalties if willful neglect
⎻ OCR encourages voluntary
compliance

⎻ $500 for first offense
⎻ $5000 for subsequent offenses

• Criminal penalties
⎻ $50K to $250K
⎻ Up to 10 years in prison
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Which law?
• Federal regulations
• State law
• Always comply with most restrictive law
• Many providers providing substance abuse treatment will need to
comply with both laws
• Which law provides greater protection? Greater control to patient?
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Scenarios
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PRIMARY AND BEHAVIORAL
HEALTH CARE INTEGRATION

Does HIPAA permit health care providers to share
protected PHI about an individual who has mental
illness with other health care providers who are
treating the same individual for care
coordination/continuity of care purposes?
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HIPAA PERMITTED DISCLOSURES
TO OTHER HEALTH CARE PROVIDERS

HIPAA permits health care providers to
disclose to other health providers any
protected health information (PHI) contained
in the medical record about an individual for
treatment, case management, and
coordination of care and, with few
exceptions, treats mental health information
the same as other health information.
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HIPAA AND INTEGRATED CARE
Generally, except for psychotherapy notes, HIPAA
provides no special protection for behavioral health
information, although there is recognition of issues
related to the type of patient, such as minor
patients.
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THE FUNDAMENTALS OF UNDERSTANDING MENTAL ILLNESS, PATIENT
PRIVACY, VIOLENCE, AND PUBLIC SAFETY BEGAN WITH TARASOFF V.
REGENTS OF UNIVERSITY.

 “Under common law, a person had no duty to control the conduct of another or to warn those placed in danger

by such conduct; however, an exception to that general rule can arise when there is a special relationship
between the defendant and the person who is a foreseeable victim of that conduct.”


Tarasoff held that “when a therapist determines, or pursuant to the standards of his profession should
determine, that his patient presents a serious danger of violence to another, he incurs an obligation to use
reasonable care to protect the intended victim against such danger.”

 Thompson v. County of Alameda narrowed the scope of the duty to warn of imminent release of a dangerous

and violent individual “depends upon and arises from the existence of a prior threat to a specific identifiable
victim.”
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TARASOFF V. REGENTS OF THE UNIVERSITY OF CALIFORNIA
IN ITS HOLDING, THE CALIFORNIA SUPREME COURT CONSIDERED THE
FOLLOWING FACTORS:
1.

Foreseeability of harm to Plaintiff;

2.

the degree of certainty that Plaintiff suffered injury;

3.

the closeness of the connection between Defendant's conduct and the injury suffered by Plaintiff;

4.

the moral blame attached to Defendant's conduct;

5.

the policy of preventing future harm;

6.

the extent of the burden to Defendant and consequences to the community of imposing a duty to exercise care with
resulting liability for breach;

7.

and the availability, cost and prevalence of insurance for the risk involved.

Supreme Court held that foreseeability was most important when establishing a duty because a defendant generally
owes a duty of care to all persons endangered by his or her conduct, with respect to all risks that make the
conduct unreasonably dangerous.
"When a therapist determines, or pursuant to the standards of his profession, should determine, that his patient presents a
serious danger of violence to another, he incurs an obligation to use reasonable care to protect the intended victim
against such danger."
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THE BLENDED MIX OF HIPAA AND DUTY TO WARN

 The duty to warn others about possible threats of violence may seem at odds with HIPAA as Healthcare

providers emphasize the consequences of improper disclosures highlighting mainly the severe financial and
reputational harm caused by a breach.
 HIPAA educational materials should encourage healthcare providers to make determinations based on

appropriate individualized case studies and scenarios. By focusing on real world examples and practical
applications to dispel the fear of liability for evaluating a decision of (PHI) disclosure.
 Physicians must be comfortable that a disclosure made in the interest of public safety will not land them on the

OCR’s ‘most wanted’ list or in front of a judge.
 The difficult question of whether current patient privacy protections impede the ability to prevent acts of

violence by those with mental illness must be evaluated.
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HIPAA PRIVACY RULE CRITERIA FOR VOLUNTARY DISCLOSURES
THAT DO NOT REQUIRE A PATIENT’S AUTHORIZATION OR CONSENT
FOR THE RELEASE OF (PHI) WHICH INCLUDE:
 (1) required by law;
 (2) public health activities;

 (3) for victims of abuse, neglect, or domestic violence;
 (4) for health oversight activities;
 (5) for judicial and administrative proceedings;
 (6) for law enforcement;
 (7) for decedents to corners, medical examiners, and funeral directors;
 (8) for cadaveric organ, eye, or tissue donation;
 (9) for research purposes;
 (10) to avert a serious threat to health or safety;
 (11) for national security, military, and veterans’ affairs;
 (12) for workers’ compensation.
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QUESTIONS TO PONDER:

1)

What Duties do Physicians have to ensure for Confidentiality?

2)

What Justification can be given for Duty?

3)

Do patients have the Right to Confidentiality even when maintaining such confidence puts others at Risk?
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Patient sexually abused by
Psychiatric Resident at
Danbury Hospital
Claims:
Medical School and Dr. Ingram (teaching
psychiatrist) had a duty to warn or prevent
harm from harming children by resident
physician

Defendants:

GARAMELLA V. NEW YORK
MEDICAL COLLEGE,
23 F.SUPP. 2D 153 (1998)



New York Medical College (“NYMC”)



Dr. Douglas Ingram (faculty member)



R. Joseph DeMasi (the Resident Physician
& Child Molester)
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FACTS CONT’D
 Dr. Ingram was a voluntary attending physician and member of NYMC faculty
 Dr. Ingram provided psychoanalytic services to Dr. DeMasi (resident) at a reduced rate which NYMC set and DeMasi paid.


(the agreement produced income as it provided a continuous sources of patients)

 As a training analyst, Dr. Ingram was obligated to disclose to NYMC:


(A) whether the candidate was undergoing the personal psychoanalysis required by the Division of Psychoanalytic
Training.



(B) whether the candidate was prepared to take on analysis of his own patients, and



(C) whether the candidate was prepared for certification as a psychoanalyst.

 Candidates of the Psychoanalytic Division were required to undergo training psychoanalysis conducted by NYMC

faculty member


(required to attend 3 times a week)



Dr. Ingram never reported to NYMC that DeMasi's psychoanalysis had ceased, he Never Advised NYMC that DeMasi was
not prepared to analyze his own patients and he Never indicated that DeMasi should “NOT” be certified.
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FACT CONT’D
 May 1986, during a training analysis session, DeMasi disclosed to Dr. Ingram that DeMasi was a pedophile.
 DeMasi returned from South America and told Dr. Ingram “That in fact he had in mind in going to South America ... that he

would be interested in children ... perhaps he would find a little girl.” “And he wanted me to know that he loved children… but
he also had very strong sexual feelings towards them.” “he described how it wasn't so very important whether they were little boys or
little girls, but that it was very important to him and that he saw it as his right and the right of pedophiles everywhere to
engage in this behavior.”
 Dr. Ingram testified that, “at no time then or subsequently was I able to find out from [DeMasi] if he ever did anything

actually.” “And I knew that I had an obligation to society and to children everywhere. And also, paradoxically, to him.”
 Whether DeMasi had engaged in pedophilic activity, Dr. Ingram stated, "I was very uncertain.”

**Dr. Ingram Never advised DeMasi to resign from the Psychoanalytic Division or his residency rotation at Danbury
Hospital.
 American Psychoanalytic Association required in 1986 ”Minimal Standards" for the Training of Physicians in Psychoanalysis

as follows:


applicant Must present evidence of integrity of character, maturity of personality, reasonable evidence of analyzability and some indication

a candidate's residual problems must not suggest hazards,
either to the patient or the candidate
of clinical aptitude… but
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TIMELINE: AFTER FAILING TO REPORT IN MAY
 August 12, 1986, Recommendation Letter for Fellowship in Child Psychiatry from Professor and Chairman of

NYMC's Department of Psychiatry

 September 3, 1986, DeMasi receives promotion to 3rd Year Division of Psychoanalytic Training


At the meeting faculty would "discuss each candidate, his attendance at class, in the class work. And based on that, they either
promote him or don't promote him.”



Dr. Babikian testified that he never received a report from Dr. Ingram that analytic training with DeMasi had ended in May 1986,
or that DeMasi was failing to fulfill the analytic training requirement.

 September 17, 1986, Denny Almonte's parents took their ten year old to Danbury Hospital's Emergency Room for

psychiatric treatment.There Denny came under the care and treatment of Dr. DeMasi. After his initial visit, Denny Almonte
returned for out patient therapy at DeMasi's suggestion.

 September 17 and October 20, 1986, Denny Almonte saw DeMasi at the hospital six (“6”) times.


On three or four visits, DeMasi sexually assaulted Denny during psychiatric play therapy sessions DeMasi called "hide and seek”

 DeMasi did not meet with Dr. Ingram in August; but he met with Dr. Ingram TWICE in September 1986.
 By letter to Dr. Babikian, dated September 30, 1986, DeMasi requested "continuation in the Psychoanalytic division as a

non-matriculated student."



October 31, 1986, DeMasi completed his rotation at Danbury Hospital

 November 11, 1986, DeMasi was arrested
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RESPONDING TO SUBPOENAS
HIPAA allows pursuant to court order
HIPAA allows pursuant to subpoena with reasonable evidence of
reasonable efforts to notify person, chance to object, seek protective
order for information BUT CHECK YOUR STATE LAW
Subpoena with no Court Order or Release
42 C.F.R. §2.65 and 42 C.F.R. § 2.31
Protective Order for Oral Testimony by Court
42 C.F.R. §2.64
Protective Order for Records in Criminal Case/ Civil Case
Objections to Noncompliant Subpoena
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ISSUES:

1.

Whether Dr. Ingram had a duty to warn/duty to control

2.

The question of foreseeability and whether Denny Almonte was a member of a class of identifiable victims

3.

The issues of confidentiality between Dr. Ingram and Joseph DeMasi

4.

The dueling public policy considerations relating to confidentiality between a psychiatrist and patient and
the state’s policy to encourage reporting of suspected child abuse
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AMERICAN PSYCHIATRIC ASSOCIATION MAINTAINS THAT:

 "A psychiatrist’s default position is to maintain confidentiality unless the patient gives consent to a specific

intervention or Communication. However, the psychiatrist is justified in attenuating confidentiality to the extent
needed to address the safety of the patient and others.”
 Courts will need to continue to determine liability by weighing important policy interests against the risks posed

by potentially dangerous persons instead of purely relying on psychiatrists’ predictions of dangerousness.
 Best practice advice in reviewing a case where a special relationship duty is established is to determine whether

there is a substantial likelihood that in the near future he or she will inflict serious bodily harm on himself or
herself or another person, as evidenced by recent behavior causing, attempting, or threatening such harm.


To determine this, it is necessary to look at the surrounding circumstances, identify the warning signs or red flags in the
patient’s behavior and mental well-being as recognized from the past and present history, as well as the potential direct and
indirect consequences by failing to act and weigh the balance of the best interest of society compared to the rights of
psychotherapist confidentiality privilege.
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Florida Regulations
 A healthcare provider may use or disclose PHI if the provider in good faith believes it is necessary to prevent or

lessen a serious or imminent threat to the health or safety of a person or the public, and where the disclosure is
to a person reasonably able to prevent or lessen the threat.”


According to Florida Statute Section 455.2415, allows a mental health provider to divulge a patient’s
communications “to the extent necessary to warn a potential victim.”

Florida Statute Section 455.2415 states:
(1) a patient is engaged in a treatment relationship with a psychiatrist;
(2) such patient has made an actual threat to physically harm an identifiable victim or victims;

(3) the treating psychiatrist makes a clinical judgement that the patient has the apparent capability to commit such an
act and that it is more likely than not that in the near future the patient will carry out the threat, the psychiatrists may
disclose patient communications to the extent necessary to warn any potential victim or to communicate the threat
to a law enforcement agency.
 Florida Statute Section 455.2415, “does not require a psychiatrist to warn in depending on the

circumstances…and merely provides that a psychiatrist may disclose patient communications.” The key
word is “may,” because a patient “may” or “may not” act violent to another individual. It is the uncertainty of the
situation which causes such controversies.
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VOLK V. DEMEERLEER, 386 P.3D 254 (WASH. 2016)


DeMeerleer (diagnosed with bipolar disorder and associated disorders) had been an outpatient of psychiatrist Dr. Howard Ashby
for nine years leading up to the attack, during which time he expressed suicidal and homicidal ideations but never named Rebecca
Schiering or her children as potential victims.



DeMeerleer had expressed a history of suicidal and homicidal ideations during therapy sessions with Dr. Ashby..



Years later, DeMeerleer had fallen deeply in love with Rebecca Schiering a year after divorcing his ex-wife, but after losing his job
and then Rebecca Schiering ending their relationship, DeMeerleer acted on his homicidal and suicidal ideations.



DeMeerleer murdered Rebecca Schiering and her nine year old son Philip as well as attempted to murder Schiering's older son,
Brian Winkler by cutting his throat. After the attack, DeMeerleer committed suicide.



The Court needed to determine whether Ashby (the mental health professional), owed DeMeerleer's victims a duty of care based
on his relationship with DeMeerleer.


Last therapy session in April 2010, DeMeerleer stated he was having suicidal ideations but would not act on it.



July 16, 2010, Rebecca Schiering ended the relationship and July 17, 2010 Rebecca Schiering was murdered by DeMeerleer.

The Court held that Ashby and DeMeerleer shared a special relationship and that special relationship required Ashby to act with
reasonable care, consistent with the standards of the mental health profession, to protect the foreseeable victims of DeMeerleer.
Courts reasoning in this case was that Dr. Ashby knew of DeMeerleer’s history of suicidal and homicidal thoughts, knew that
DeMeerleer had attempted to act out suicide and retribution at different times, recognized that DeMeerleer was unstable at their last
meeting, and knew that DeMeerleer had a history of noncompliance with his antipsychotic medications.


Dr. Ashby’s failure to schedule additional meetings, follow up with DeMeerleer, and monitor DeMeerleer’s condition was a breach of
the professional standards and was a causal and substantial factor of the harms that occurred to Schiering and her sons.
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REPERCUSSIONS FROM THE VOLK RULING
 How can we require a mental health professional to be liable for a patient’s violent behavior

because he fails to predict such behavior accurately?
 Requiring psychiatrists to warn potential victims every time a patient expresses feelings of anger toward

someone would seriously interfere with the treatment, both because of the breach in confidentiality and the
practical problem of determining whether a patient really intended to carry out his violent feelings.
 Since the Volk ruling, mental health clinicians in Washington State face conflicting legal and ethical obligations

because the Volk decision permits (and, arguably, encourages) clinicians to breach patient confidentiality and issue
warnings to protect third parties more broadly than permitted by the Code.
 Volk permits disclosure of patient confidences in three important ways that differs from the Code:

(1) it mandates clinicians to take measures to protect any foreseeable victim (rather than an identifiable
victim);
(2) the clinician incurs responsibility when his or her patient has dangerous propensities (rather than
when the patient presents a threat of serious physical harm); and
(3) it calls for clinicians to take action when there is a possibility (rather than a probability) of harm to third
persons.
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HOW PSYCHIATRISTS EVALUATE PATIENTS TODAY
 While psychiatrists still use evaluative tools, such as scales, to diagnose and treat patients, the APA Practice Guide states that

these types of evaluative tools are not all-inclusive.
 Psychiatrists use mental status examinations to determine whether patients pose a threat to themselves or others. This type

of examination typically contains the following elements:


(1) Appearance and general behavior



(2) Motor activity



(3) Speech



(4) Mood and affect



(5) Thought processes



(6) Thought content



(7) Perceptual disturbances



(8) Sensorium and cognition



(9) Insight



(10) Judgment
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BARRIERS TO MENTAL HEALTHCARE
 No or Limited Insurance
 Inability to afford mental healthcare costs
 Shortage of Mental Healthcare Providers and a decline in number of Psychiatrists
 Lack of available treatment either inpatient, out-patient, individual therapy, etc.
 Lack of communication between primary care and behavioral health systems

many healthcare settings focus on physical health and not mental health

 Poor detection based on knowledge or misdiagnosis


(“When you hear hooves, you think horses, and not zebras.”)

 Inadequate time with patient or failure to further investigate by questioning the patient to determine patient’s

intentions
 Denial
 Stigma- culture or diagnosis based on age groups

Common Conditions Include:
Depression;
Substance Abuse;
Suicide (Suicidal Ideations);
Bipolar Disorder; Schizophrenia;
Post-Traumatic Stress Disorder (PTSD)
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SCENARIOS
Scenario I


A woman who was working as elementary teacher with a 10 year son with a medical condition was giving her son a bath at
home when during the bath her son began having an episode. She slipped on water on the floor and suffered severe back pain.
The back pain became too much for her to work, started workers comp, and began seeing a psychiatrist. During a visit with the
psychiatrist she disclosed to the psychiatrist that she has feelings of killing a small child. Months later after receiving surgery
and feeling better she wants to return back to teaching but the psychiatrist’s notes make it a challenge. She files an appeal and
during a deposition, she claims that the psychiatrist is lying and that she never said she had thought of killing a small child. Can
she return to work?

Scenario 1I


A woman who was teaching at a public high school with a poor reputation got struck in the chest with a desk chair after two
students got into a fight when she tried breaking up the fight. The woman began having anxiety attacks and was incapable to
performing her job. Workers Comp had her see psychiatrist A who prescribed her anti-anxiety medication and sleep
medication. After several months Workers Comp sent her to another psychiatrist (psychiatrist B) for a second opinion and
review her case. During her visit with psychiatrist B, she disclosed that she keeps a loaded gun under her pillow and that if she
ever feels that she cannot handle going to back to school she will kill herself. Should psychiatrist B disclose the information
that the woman told him to psychiatrist A?
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BEST PRACTICES
1. Policies and Procedures must set out limits on disclosure.
Assess and identify potential confidentiality risks. Take steps
to minimize, develop data backup plan for emergencies.
Access HIPAA and 42 CFR Part 2 checklists and create
checklist based upon state law considerations.
2. Know your state law as it will likely determine such critical
concepts as majority and capacity.
3. Establish well-articulated system for creating, properly
maintaining psychotherapy notes.

4. Be prepared to respond to subpoenas and court orders.
Have pleadings, drafts of supporting memos, petitions for
protective orders prepared, and have counsel poised to
respond in such a way to limit disclosure and access.
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BEST PRACTICES

5. Determine analysis or decision tree for complex facts: minority,
capacity, duty to warn.
6. For duty to warn including an understanding the role professional
discretion plays in interpreting and exercising that duty.
7. Audit and training according to current laws and guidelines and
inclusion in facility’s or practice’s compliance plan.
8. Annual audit (sample) of disclosure logs and issues experienced
related to psychotherapy notes in conjunction with compliance
plan. Learn from your mistakes and remain current.
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DECISION TREE FOR MINORS

https://www.hhs.gov/sites/default/files/minors-hipaa-decision-tool.pdf
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