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ERISA’s Exhausting and Exasperating Exhaustion
Requirement and the Exceptions Medical Providers
Seeking Full Reimbursement From Health Insurers
Should Know
By Lauren Garraux

The first Alert in this two-part series discussed three common issues facing out-of-network
medical providers in asserting reimbursement claims against employee benefits plan
administrators (whether an insurance company or otherwise) under the Employee
Retirement Income Security Act of 1974 (ERISA). This Alert delves further into one of those
issues, specifically, the requirement that a provider “exhaust” the appeals process or other
remedies for a payment denial available under the specific benefits plan prior to filing a
reimbursement claim in court.
Briefly, insurers commonly raise the failure of a provider  whether in- or out-of-network 
to exhaust plan remedies as an affirmative defense to reimbursement claims, creating an
additional hurdle for providers to surmount before the merits of such claims can be litigated.
Courts have created a number of exceptions to the exhaustion requirement that may assist
providers in obtaining full reimbursement under ERISA for services rendered. Providers
would be well-served to be aware of these exceptions before they begin to pursue plan
remedies.

The Exhaustion Requirement
ERISA does not contain an express provision requiring that a provider exhaust a plan’s
appeals process or other remedies for a payment denial as a prerequisite to bringing a claim
under ERISA in court. Rather, exhaustion is a wholly judicially-created prerequisite to filing
suit. See Harding v. Provident Life & Acc. Ins. Co., 809 F.Supp.2d 403, 420 (W.D. Pa. 2011)
(“exhaustion under ERISA is a judicially-created affirmative defense”).
According to the courts, the exhaustion requirement finds support in various public policy
considerations, namely, “the reduction of frivolous litigation, the promotion of consistent
treatment of claims, the provision of a nonadversarial method of claims settlement, the
minimization of costs of claim settlement and a proper reliance on administrative expertise.”
Diaz v. United Agric. Emp. Welfare Benefit Plan & Trust, 50 F.3d 1478, 1483 (9th Cir. 1995);
see also Denton v. First Nat’l Bank, 765 F.2d 1295, 1300-01 (5th Cir. 1985) (exhaustion “is
necessary to keep from turning every ERISA action, literally, into a federal case” by
preventing “premature judicial intervention in [the plan administrators’] decision-making
process”) (citation omitted); Taylor v. Bakery & Confectionary Union & Indus. Int’l Welfare
Fund, 455 F.Supp. 816, 820 (E.D.N.C. 1978) (“If claimants were allowed to litigate the
validity of their claims before a final [] decision [by the plan administrator] was rendered, the
costs of dispute settlement would increase markedly for employers. Employees would also
suffer financially because, rather than utilize a simple procedure which allows them to deal

ERISA’s Exhausting and Exasperating Exhaustion Requirement
and the Exceptions Medical Providers Seeking Full
Reimbursement From Health Insurers Should Know
directly with their employer, they would have to employ an attorney and bear the costs of
adversary litigation in the courts.”). Significantly, from the perspective of the federal courts,
exhaustion of plan remedies prior to filing suit is desirable because it “may render
subsequent judicial review unnecessary… because a plan’s own remedial procedures will
resolve many claims.” Commc’ns Workers v. AT&T Co., 40 F.3d 426, 432 (D.C. Cir. 1994).
Accordingly, in general, if a provider fails to exhaust available plan remedies prior to filing
suit, the claim is barred. Watts v. BellSouth Telecomm., Inc., 316 F.3d 1203, 1206 (11th Cir.
2003); see also Springer v. Wal–Mart Assocs. Group Health Plan, 908 F.2d 897, 900 (11th
Cir. 1990) (recognizing “the right to seek federal court review matures only after [the
exhaustion] requirement has been appropriately satisfied or otherwise excused”).
Whatever the precise rationale that a court endorses in applying the exhaustion requirement,
the fact remains that actually navigating a plan’s appeals process or other remedies for a
payment denial can, in practice, prove to be an exhausting and exasperating ordeal fraught
with roadblocks, setbacks and hurdles. For example, an insurer may refuse to provide
copies of documents relating to its determination or a copy of the plan itself, or fail to provide
information relating to the appeal, including deadlines and required content. Seemingly in
recognition of how exhausting and exasperating navigating a plan’s appeals process can be
for providers, courts have also identified a number of exceptions to the exhaustion
requirement including futility, lack of meaningful access to the claims process and
unreasonable procedures imposed by the plan administrator.
It is important to note that the use of ERISA by a medical provider to obtain full
reimbursement for services rendered is a fairly recent phenomenon. As a result of court
decisions finding that ERISA provides the sole vehicle for reimbursement claims,
reimbursement generally cannot be pursued under state law claims for tortious interference
or unjust enrichment. As a result, caselaw discussing these exceptions generally arises in
cases involving a plan participant, i.e., the insured-employee, as opposed to a medical
provider. As discussed in the first Alert in this series, because a provider with an assignment
of benefits from a participant generally will be deemed to “stand in the shoes” of the
participant, the exceptions discussed below should apply with the same force in cases where
a provider brings a claim for reimbursement under ERISA as in cases where the participant
her/himself is the plaintiff.

Exceptions to the Exhaustion Requirement
Futility
The exception that providers perhaps most frequently resort to in response to an insurer’s
claim that they have failed to exhaust plan remedies is futility, i.e., that resort to plan
remedies would be “clearly useless.” Commc’ns Workers, 40 F.3d at 432 (internal
quotations and citation omitted). Some courts have set a high bar to establish futility and
hold that, to do so, a provider must establish that “it is certain that [her/his] claim will be
denied on appeal, not merely that [s/he] doubts that an appeal will result in a different
decision.” Lindemann v. Mobil Oil Corp., 79 F.3d 647, 650 (7th Cir. 1996) (citation omitted);
Commc’ns Workers, 40 F.3d at 432 (explaining that “[t]he futility exception is… quite
restricted” and “to come under the futility exception, [plaintiffs] must show that it is certain
that their claim will be denied on appeal, not merely that they doubt an appeal will result in a
different decision.”) (citation and internal quotations omitted); Davenport v. Harry N. Abrams,
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Inc., 249 F.3d 130, 133-34 (2d Cir. 2001) (a claimant must make a “clear and positive
showing” of futility to come within the exception).
Courts have found futility in the following circumstances:
• where plan appeals procedure directed plaintiff to submit her claim to the same person
who initially investigated and subsequently directed the benefit retraction (Luppino v.
Sedgwick Claims Mgmt. Serv., Inc., No. CIV A 08-CV-5315 (DMC-MF), 2010 WL
1999316, at *6 (D.N.J. May 19, 2010));
• where the committee reviewing plaintiffs’ claims did not have the power to remedy
plaintiffs’ perceived harm (Bacon v. Stiefel Labs., Inc., 677 F.Supp.2d 1331, 1340 (S.D.
Fla. 2010));
• where, following an initial denial, the plan administrator refused to provide backup and
supporting documentation relating to that decision and failed to provide further instruction
relating to filing an additional appeal other than referring the plaintiff to its customer
service department’s 800 number (In re Managed Care Litig., 595 F.Supp.2d 1349, 135354 (S.D. Fla. 2009)); and
• where, on four separate occasions, plaintiff directed inquiries to his employer seeking
review of an adverse benefits decision, the employer failed to inform plaintiff of his appeal
rights at any time and the employer did not respond to plaintiff’s counsel’s letter
requesting review of the decision (Ludwig v. NYNEX Service Co., 838 F.Supp. 769, 782
(S.D.N.Y. 1993)).
By contrast, where a claimant has not attempted to pursue plan remedies, futility may not
apply. Bickley v. Caremark RX, Inc., 461 F.3d 1325, 1328 (11th Cir.2006) (per curiam)
(rejecting futility argument as speculative because participant had not attempted to pursue
administrative remedies and explaining that “bare allegations of futility are no substitute for
the ‘clear and positive’ showing of futility required before suspending the exhaustion
requirement.”).

Lack of Meaningful Access
Many courts have also recognized a plan participant’s lack of meaningful access to the
claims process as an exception to exhaustion. Cases discussing and applying this exception
arise in a variety of factual circumstances but generally relate to an insurer’s failure to
provide the participant with documents or information essential to a participant’s ability to
pursue the plan’s appeals procedure. For example, the exception has been applied in the
following circumstances:
• where the insurer failed to provide the participant with the administrative record or
“sufficient information to prepare adequately for further administrative review or an appeal
to the federal courts,” namely, the identity of experts who determined that she was not
disabled and the insurer’s methodologies and reports (Brown v. J.B. Hunt Transp. Servs.,
Inc., 586 F.3d 1079, 1086 (8th Cir. 2009));
• where the insurer provided a participant with incorrect information about how to determine
her appeal rights that was applicable to a different policy and used different policy
definitions and provided appeal instructions that were contrary to the policy terms for
plaintiff’s claim (Diener v. Life Ins. Co. of North America, 675 F.Supp.2d 966, 972 (E.D.
Mo. 2009));
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• where a plan administrator denied a participant’s request for a copy of the plan at issue
and no documentation regarding the plan was ever sent to plaintiff (Cromer-Tyler v.
Teitel, 294 F.App’x 504, 506 (11th Cir. 2008)); and
• where the administrator neglected to submit claims to the proper reviewing body (Carter
v. Signode Indus., Inc., 688 F.Supp. 1283, 1287-88 (N.D. Ill. 1988)).

Unreasonable Procedures/”Deemed Exhausted” Exception
A third exception to the exhaustion requirement relates to the reasonableness  or, more
precisely, unreasonableness  of a plan’s claims procedures. When a plan fails to
“establish and follow reasonable claims procedures,” a claimant “shall be deemed to have
exhausted the administrative remedies” under the plan and, therefore, may “pursue any
available remedies under [ERISA] section 502(a),” including filing a claim in court. See 29
C.F.R. § 2560.503-1(1); see also Bilyeu v. Morgan Stanley Long Term Disability Plan, 683
F.3d 1083, 1089 (9th Cir. 2012) (“when an employee benefits plan fails to establish or follow
‘reasonable claims procedures’ consistent with the requirements of ERISA, a claimant need
not exhaust because his claims will be deemed exhausted”) (citation omitted). Accordingly,
courts have excused exhaustion under this exception:
• where plan administrator denied plaintiff’s claim based on plaintiff’s reasonable
interpretation of a “confusingly worded communication from her plan’s claims
administrator” regarding how to appeal the denial of her claim (Bilyeu, 683 F.3d at 1089);
and
• where an employer had not made an initial determination of a claim within 90 days after
submission, as required by the terms of the plan (Linder v. BYK-Chemie USA Inc., 313 F.
Supp. 2d 88, 94 (D. Conn. 2004));
This “deemed exhausted” exception has also been applied in cases where a plan
administrator fails to notify the participant whose claim has been denied of the specific
reasons for the denial. Specifically, under ERISA, a plan is required to advise a claimant of
the specific reasons for a claim denial and to include in its denial specific reference to the
pertinent plan provisions on which the denial is based, so that the claimant has an
opportunity for a full and fair review by the plan administrator. See 29 U.S.C. § 1133; see
also 29 C.F.R. § 2560.503-1(g). Where an insurer fails to provide this information, the
claimant may be held to have exhausted her/his remedies under the plan and be permitted to
proceed with her/his claim in court. See, e.g., Haag v. MVP Health Care, 866 F. Supp. 2d
137, 143-44 (N.D.N.Y. 2012) (holding that plaintiff’s claims were “deemed exhausted” where
an administrator failed to follow the notice provisions applicable to the plan, including
identifying a specific reason for the determination, referencing specific plan provisions on
which the determination was based, describing any additional information that was needed to
process the claim, and describing the plan’s review procedures); Baptist Mem. Hosp.-Desoto
Inc. v. Crain Auto. Inc., 392 F. App’x 288, 294 (5th Cir. 2010) (claims “deemed exhausted”
where administrator failed to provide any written notice the claim was denied or specific
reasons for denial, and never advised claimant of its administrative remedies).

Conclusion
Whether a medical provider can avail itself of an exception to ERISA’s exhaustion
requirement tends to be fact-specific and depends on the specific plan and circumstances at
4
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issue. That said, a provider’s knowledge of these exceptions is important and the more
informed that a provider is regarding the exhaustion requirement, the plan’s appeals process
and remedies and the exceptions described in this Alert, the better its prospects for recovery
for services provided.
Simple steps such as (i) thoroughly reviewing and becoming familiar with the plan’s appeals
process prior to initiating an appeal; (ii) ensuring that the provider is aware of any deadlines
or specific requirements relating to documentation; and (iii) creating a detailed paper trail of
all communications with an insurer relating to the claim(s) for which the provider is appealing
a payment denial, including the names of insurer representatives that a provider spoke to or
corresponded with in connection with the appeal, the dates and times of those
communications and a summary of the content of those communications, may go a long way
in proving to a court that the exhaustion requirement should be excused if the provider is
forced to litigate a reimbursement claim against the insurer under ERISA. And, while
knowledge of the exceptions and taking some or all of these steps will not prevent an insurer
from raising exhaustion as an affirmative defense to a reimbursement claim under ERISA, it
may assist the provider in surmounting that defense and bring the provider one step closer to
obtaining the reimbursement to which s/he is entitled.
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Out-of-Network, Out of Luck? A Growing Body of
Caselaw Addressing Claims by Out-of-Network
Providers Seeking Full Reimbursement from Health
Insurers Says “No”
By Lauren Garraux

It’s become a common scenario for medical providers: a provider treats a patient covered by
employer-provided health insurance for which the provider is out-of-network, receives an
assignment of benefits from the patient and is reimbursed by the benefits plan administrator
(whether an insurance company or otherwise) at a rate much lower than the amount
charged, if at all. The provider then embarks upon the often Sisyphean journey of navigating
the plan’s lengthy and nebulous appeals process.
Should the appeals process not provide meaningful relief, providers may consider pursuing
reimbursement claims under the Employee Retirement Income Security Act of 1974, as
amended (ERISA). This Alert discusses three common issues facing providers in asserting
reimbursement claims under ERISA and why they do not defeat a provider’s entitlement to
full and fair reimbursement.

ERISA Preemption
An initial issue facing providers is under which body of law—state, federal or a combination
of both—they may pursue reimbursement claims against plan administrators. In the past, for
example, some providers elected to assert state law claims (both common law and
statutory). In response, health insurers argued that state law reimbursement claims were
preempted by ERISA. Many courts agreed, holding that these reimbursement claims fall
exclusively within the scope of and must be brought under ERISA—and not under state
law—a concept referred to as “ERISA preemption.” See 29 U.S.C. § 1144(a) (providing that
ERISA’s provisions “shall supersede any and all State laws insofar as they many now or
hereafter relate to any employee benefit plan….”); Aetna Health Inc. v. Davila, 542 U.S. 200,
210 (2004) (“[I]f an individual, at some point in time, could have brought his claim under
ERISA…, and where there is no other independent legal duty that is implicated by a
defendant’s action, then the individual’s cause of action is completely pre-empted by
ERISA….”); New York State Conference of Blue Cross & Blue Shield Plans v. Travelers Ins.
Co., 514 U.S. 645, 656 (1995) (explaining that ERISA’s preemption clause “indicates
Congress’s intent to establish the regulation of employee welfare benefit plans ‘as
exclusively a federal concern.’”) (citation omitted).
ERISA preemption thus may determine where the provider may bring its claims (federal
court) and which claims it may bring (those provided for under ERISA, as opposed to those
rooted in state common law and statutes). While ERISA preemption in some cases may
allow insurers to delay reimbursement, it is not an impediment to a provider’s ability to obtain
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full and fair reimbursement because of the breadth and expansiveness of ERISA’s remedial
provisions, which provide for monetary damages for services provided, among other relief.

Standing
A second defense raised by insurers is whether they even have the right (or standing) to
bring an ERISA claim against a plan administrator at all. While providers are not included in
the classes of persons enumerated in ERISA who may bring claims under its terms, many
courts have allowed providers to bring ERISA claims where the provider has obtained an
assignment of benefits from the patient (the plan subscriber) and the plan’s terms do not
prohibit such assignments. See, e.g., North Cypress Med. Center Operating Co., Ltd. v.
Cigna Healthcare, 781 F.3d 182, 191-92 (5th Cir. 2015) (explaining that providers may not
assert ERISA claims in their own right, but may bring ERISA suits standing in the shoes of
their patients through an assignment of benefits); Borrero v. United Healthcare of N.Y., Inc.,
610 F.3d 1296, 1301 (11th Cir. 2010) (same).
Indeed, many courts have allowed providers to assert ERISA claims even where the plan
purports to prohibit such assignments, through an “anti-assignment clause,” on a number of
grounds, including estoppel and the plan administrator’s course of dealing. See, e.g.,
Atlantic Spinal Care v. Highmark Blue Shield, No. 13-3159 (JLL), 2013 WL 3354433, at *4
(D. N.J. July 2, 2013) (recognizing that an anti-assignment clause may be waived by, inter
alia, a course of dealing); Glen Ridge Surgicenter, LLC v. Horizon Blue Cross Blue Shield of
New Jersey, Inc., No. 08-6160, 2009 WL 3233427, at *X (D. N.J. Sept. 30, 2009) (noting that
a course of dealing between a provider and insurer may constitute a waiver of an antiassignment provision and estop the insurer from disavowing the provider’s standing under
ERISA). Thus, while the language of the specific plan at issue (namely, whether the plan
permits or purports to prohibit assignments) is relevant to whether a provider has standing to
bring an ERISA claim, even the presence of an anti-assignment clause is not, in and of itself,
dispositive of the standing issue. Instead, in certain circumstances, a provider may still bring
an ERISA claim even where the plan contains an anti-assignment clause.

Exhaustion of Plan Remedies
A third defense raised by insurers relates to whether the provider has “exhausted” the
appeals process or other remedies for a payment denial available under the specific benefits
plan. While ERISA itself does not require exhaustion of plan remedies, courts have imposed
this requirement as a prerequisite to a provider seeking judicial relief under ERISA and
insurers frequently assert a provider’s alleged failure to exhaust plan remedies as an
affirmative defense to an ERISA claim. See J.W. Counts v. Am. Gen. Life & Accident Ins.
Co., 111 F.3d 105, 108 (11th Cir. 1997) (explaining that “plaintiffs in ERISA actions must
exhaust available administrative remedies before suing in federal court.”); Denton v. First
Nat’l Bank of Waco, 765 F.2d 1295, 1300-01 (5th Cir. 1985) (explaining that exhaustion “is
necessary to keep from turning every ERISA action, literally, into a federal case” and
prevents “premature judicial intervention in [the plan’s] decision-making process.”) (citation
omitted).
Insurers who press the exhaustion of remedies defense often attempt to create a Catch-22
for providers. Specifically, providers who have attempted to navigate a plan’s appeals
process will appreciate how difficult and frustrating a task that can be for a number of
reasons, including because the process (namely, the requirements and timeline for an
2
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appeal) may not be specifically defined or only vaguely defined, because of delays caused
by the plan administrator, or because of an administrator’s failure to provide the provider with
plan documents and other information addressing the appeals process and its requirements.
As a result, and seemingly in recognition of these insurer-created difficulties, courts have
recognized a number of exceptions to the exhaustion requirement, including that pursuing
the available plan appeals process would be futile, lack of meaningful access to the claims
process, and unreasonable procedures imposed by the plan administrator. There are certain
practical steps a provider may be able to take at the outset of an appeal to strengthen or
streamline the argument in favor of applying one of these exceptions once litigation has been
commenced. Therefore, the more aware of these exceptions a provider is prior to embarking
on the plan’s appeals process, the better. These exceptions will be discussed more fully in a
forthcoming Alert.

Conclusion
In brief, being an “out-of-network” provider does not necessarily mean that he or she is “out
of luck” when it comes to seeking reimbursement for services provided. Notwithstanding
insurer-created defenses, ERISA may afford the provider with a means to reimbursement.
The insurer defenses discussed in this Alert are more likely to arise early on in the litigation
and, as evidenced by the growing body of caselaw in this area of the law, are not
insurmountable.
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How Are Your Assignment of Benefits Clauses
Drafted? Recent Third Circuit Decision Highlights
the Importance of Review of Provider Assignment
Clauses
By Lauren Garraux, James E. Scheuermann

Healthcare providers virtually always rely upon assignment of benefits agreements executed
by patients as a basis for reimbursement from health insurers. When those insurers fail to
reimburse the provider altogether, or fail to make complete payment for services rendered,
the assignment agreement also serves as the basis for the provider to obtain derivative
standing to sue the insurer for benefits due under the Employee Retirement Income Security
Act of 1974 (“ERISA”), the federal law that has become the vehicle of choice for pursuing
such claims. As a result, assignments of benefits — and, more specifically, the types of
assignments that are sufficient to confer standing on the provider — have become a subject
of litigation in the area of ERISA payor-provider disputes.
The September 11, 2015 opinion by the United States Court of Appeals for the Third Circuit
in North Jersey Brain & Spine Center v. Aetna, Inc., No. 14-2101, provides an example of
such a dispute and underscores the importance of careful drafting of assignments to
potentially avoid expensive litigation on whether the assignment is sufficient to confer
standing on the healthcare provider to sue for payment under ERISA.
The case arose from an action for unpaid insurance benefits under ERISA brought by North
Jersey Brain & Spine Center (“NJBSC”), a neurosurgical medical practice located in Bergen
County, New Jersey which treated patients who were members of ERISA-governed
healthcare plans administered by Aetna, Inc. (“Aetna”). After Aetna underpaid or refused to
pay the claims which NJBSC submitted for services rendered, NJBSC filed suit against
Aetna for non-payment of benefits under Section 502(a) of ERISA, relying on the patientexecuted assignment of benefits, which, in relevant part, authorized NJBSC to “appeal to
[the patient’s] insurance company on [his/her] behalf” and assigned to NJBSC “all payments
for medical services rendered” to the patients. The assignment language did not expressly
assign to NJBSC the right to enforce the patients’ rights to benefits.
In March 2014, the United States District Court for the District of New Jersey dismissed
NJBSC’s complaint, holding that the assignments at issue did not give NJBSC standing to
sue under ERISA. NJBSC appealed, and the Third Circuit ultimately reversed, holding that
the assignments were sufficient to confer derivative standing on NJBSC.
Noting that ERISA itself is silent on the issue of derivative standing, assignments, and the
types of assignments that are sufficient to confer derivative standing, the Third Circuit looked
to the legislative history and purpose of ERISA, common sense and the practical implications
that affirming the district court’s decision would yield. Specifically, recognizing that “[a]n
assignment of the right to payment logically entails the right to sue for non-payment,” the
Court held that “when a patient assigns payment of insurance benefits to a healthcare
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provider, that provider gains standing to sue for that payment under ERISA § 502(a),”
thereby rejecting Aetna’s argument that an assignment must explicitly include not just the
right to payment but also the patient’s legal claim to that payment if a provider is to file suit.
The Court further noted that “[t]he value of such assignments lies in the fact that providers,
confident in their right to reimbursement and ability to enforce that right against insurers, can
treat patients without demanding that they prove their ability to pay upfront. Patients
increase their access to healthcare and transfer responsibility for litigating unpaid claims to
the provider, which will ordinarily be better positioned to pursue those claims. These
advantages would be lost if an assignment of payment of benefits did not implicitly confer
standing to sue.”
In finding that the assignments at issue conferred standing, the Third Circuit joins other
Courts of Appeal and district courts that have considered the issue. The decision also paves
the way for healthcare providers in the Circuit to bring claims under ERISA derivatively
based on assignments of benefits executed in their favor. As noted, however, the case also
highlights that the careful drafting of assignment provisions may preclude insurers from
asserting preliminary defenses and arguments relating to whether the assignment is
sufficient to confer standing on the healthcare provider under ERISA. Prudent providers may
want to have experienced health counsel review their assignment of benefits language on
their patient intake forms.
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Do Your Assignment of Benefits Clauses Need a
Check-up? Recent Southern District of Florida
Decision Highlights the Importance of CarefullyDrafted Provider Assignment Clauses
By Lauren Garraux and Steven R. Weinstein

A frequently litigated issue in reimbursement cases brought by in- and out-of-network
healthcare providers against insurers under the Employee Retirement Income Security Act of
1974 (“ERISA”) is provider standing. Because providers lack independent standing to bring
ERISA claims against insurers, providers must — and generally do — rely upon assignment
of benefits agreements executed by patients as a basis for derivative standing under the
statute. As ERISA payor-provider litigation increases, however, insurers have frequently
challenged the scope of those assignments, requiring courts to analyze the assignments and
determine whether they are sufficiently drafted to confer derivative standing on the provider
to assert ERISA claims.
The United States District Court for the Southern District of Florida (the “Court”) recently
addressed this issue in its February 1, 2016 decision in BioHealth Medical Laboratory, Inc.,
et al. v. Connecticut General Life Insurance Company, et al., No. 1:15-cv-23075-KMM, once
again underscoring, for providers, the importance of carefully drafted assignment clauses.
The underlying facts of BioHealth are straightforward and typical of those seen in ERISA
reimbursement cases: the plaintiffs (the “Laboratories”), out-of-network providers, provided
blood and urine testing to participants in various employer-sponsored health and welfare
benefit plans (including self-funded plans) administered by defendants Connecticut General
Life Insurance Company and Cigna Health and Life Insurance Company (collectively,
“Cigna”). Before undergoing testing, participants were required to execute patient consent
forms, which included an assignment of benefits clause pursuant to which the participant
agreed to, in relevant part, “irrevocably assign to [the Laboratories]… all benefits under any
policy of insurance, indemnity agreement, or any collateral source as defined by statute for
services provided,” including “all rights to collect benefits directly from [the participant’s]
insurance company and all right to proceed against [the participant’s] insurance company in
any action, including legal suit, if for any reason [the participant’s] insurance company fails to
make payment of benefits due.”
Cigna subsequently began to delay payment or deny the claims submitted by the
Laboratories and the Laboratories ultimately filed suit asserting claims under ERISA (both for
benefits due and for breach of fiduciary duty pursuant to 29 U.S.C. § 1132(a)(1)) and Florida
state law. Cigna moved to dismiss the Laboratories’ complaint on a number of grounds,
including that the Laboratories lacked standing to assert ERISA fiduciary duty claims and
claims relating to self-funded plans.

Do Your Assignment of Benefits Clauses Need a Check-up?
Recent Southern District of Florida Decision Highlights the
Importance of Carefully-Drafted Provider Assignment Clauses
With respect to the fiduciary duty claims, the Court held that the plain language of the
assignment was broad enough to encompass the fiduciary duty claims and, as a result,
denied Cigna’s motion as to those claims.
By contrast, the Court determined that the Laboratories lacked standing to assert claims
relating to self-funded plans. While the assignment conferred the Laboratories the right to
collect benefits stemming from a “collateral source,” the “core focus” of the assignment was
on the assignee’s ability to recover benefits “owed under any policy of insurance” and to
pursue any rights to collect from the insurance company if for any reason the “insurance
company fails to make payments due.” Because a self-funded plan is not a form of
insurance, the Court granted Cigna’s motion to dismiss with respect to those claims.
The BioHealth decision is the latest in a number of cases in which a healthcare provider’s
ability to bring ERISA claims against insurers has turned on the language of the assignment,
further underscoring the importance of careful drafting of those provisions. Prudent
providers may want to have experienced health counsel review their assignment of benefits
language on their patient intake forms.
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portion owed.1
Provider AOBs May Be Insufficient to Secure Payment from
ERISA Plans
When the patient is the beneficiary of an ERISA plan, providers
may face difficulties enforcing an AOB to obtain payment. The
Employee Retirement Income Security Act of 1974 (ERISA) is a
federal law that governs health benefit plans, among others. ERISA
health benefit plans are employmentbased plans that provide
coverage for medical care. ERISA sets the standards of conduct for
fiduciaries that manage an employee benefit plan, and the terms of
the ERISA plan can act to limit what an ERISA plan payor is
required to pay. Furthermore, such plans can attempt to limit who
can be the recipient of plan benefits. As will be discussed below,
some ERISA plans attempt to limit a provider’s right to receive
payments based on an AOB.
http://www.americanbar.org/publications/aba_health_esource/2015-2016/july/undererisa.html
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Because of plan limitations on payments that are often found in
ERISA plans, ERISA fiduciaries may deny all or part of provider
claims. If the provider is outofnetwork and has no contract with
the plan or its third party administrator (such as Aetna, United
HealthCare, or Blue Cross Blue Shield), then the provider must
choose to forego the payment, pursue the patient for the amounts
owed (if permitted by relevant state law), or pursue any available
administrative appeals and/or litigation against the payor.
Unfortunately, once a claim is denied, a provider’s administrative
appeals rights and ability to file suit against the payor often hinges
on whether the provider has a valid AOB. In ERISA cases,
providers often do not have a direct contract with the payor, and
are neither participants in nor beneficiaries to the ERISA plan.
Therefore, the provider must obtain derivative standing through
the assignment from the patient or the plan participant to file a
claim, pursue any administrative appeals, and file suit.2
To Ensure a Right to File Suit to Pursue Payment, AOBs
Should Include Specific Language Assigning the Benefits
and the Right to Sue and Receive Benefits
Traditionally, AOBs include vague language that the provider has
been assigned the right to “pursue payment” from an available
payor, including an ERISA plan, without specifically assigning the
right to take all necessary action, including, but not limited to,
pursuing available administrative appeals or filing suit. Some
ERISA plans have sought to capitalize on the lack of a specific
assignment of the right to sue to pursue benefits. In these cases,
the ERISA plans will deny the provider’s claim, thereby forcing the
provider to file suit. Once the provider files suit, the ERISA plan will
argue that because the AOB does not specifically include the right
to sue, the provider does not have standing to file suit to pursue
the payment at issue.
In a recent case, N. Jersey Brain & Spine Ctr. v. Aetna, Inc., the
Third Circuit addressed this issue.3 In this case, the New Jersey
Brain & Spine Center (NJBSC) submitted a claim to Aetna to
request payment for services rendered to three patients who were
members of ERISAgoverned healthcare plans that were
administered by Aetna.4 NJBSC held an AOB that both authorized it
to appeal to the insurance company on the patient’s behalf and
assigned “all payments for medical services rendered to myself or
my dependents” to NJBSC.5 NJBSC reserved the right to bill
patients for any amount not covered by the patients’ insurance.
NJBSC’s claims were ultimately underpaid or denied, and NJBSC
filed suit to obtain payment based on the AOB signed by the
patients.6 NJBSC did not allege that it was contracted with Aetna.7
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After the case was removed to the United States District Court for
the District of New Jersey,8 the case was dismissed because the
District Court determined that the AOB did not confer standing to
NJBSC to sue under ERISA.9 NJBSC appealed the order.10 The
issue before the Court of Appeals for the Third Circuit was whether
a patient’s explicit assignment of payment of insurance benefits to
his/her healthcare provider, without direct reference to the right to
file suit, is sufficient to give the provider standing to sue for those
benefits under ERISA Section 502, 27 § U.S.C. 1132(a).11
The Court held that when a patient assigns payment of insurance
benefits to a healthcare provider, the provider gains standing to
sue for that payment under ERISA Section 502(a).12 The Court
reasoned that this outcome will help to ensure that beneficiaries of
employeesponsored plans will have increased access to care and
will allow providers to make direct claims against payors – rather
than requiring a patient to bring suit, and avoid suits against or
demands for payment from the beneficiary.13
On the same day that the NJBSC decision was issued, the Third
Circuit also released a nonprecedential decision in Am.
Chiropractic Ass’n. v. Am. Specialty Health, Inc.14 In this case, the
Third Circuit upheld that a provider that obtains an AOB
authorizing payment of medical benefits to it has standing to file
suit against the insurance company or payor, even if the patient
remained “financially responsible for all charges whether or not
they are paid by insurance.”15 Following precedent from other
Circuits, the Court held that merely continuing a patient’s
responsibility to pay the provider for amounts covered by
insurance is not a reason to invalidate the assignment.16
As the healthcare arena continues to evolve after the enactment of
the Patient Protection and Affordable Care Act (PPACA), payors are
continuously looking for ways to avoid or minimize payments to
providers to reduce costs. If a provider pursues a claim through
litigation, an ERISA plan’s first defense is to claim that the provider
lacks standing to file suit. This tactic is not new, and some federal
courts have reached inconsistent conclusions regarding whether an
assignment of the right to payment confers standing to sue.17 Until
there is a definitive answer or until providers revise their AOBs to
clearly include language that the plan beneficiary has assigned the
right to pursue payment, inclusive of all necessary steps, including
pursuing administrative appeals and/or filing suit, ERISA plans will
likely continue to challenge a provider’s standing in these cases.
If a Provider Seeks to Pursue an ERISA Plan for Cause of
Action Arising Separately from the Payment of Benefits,
AOBs Should Include an Assignment of All Causes of Action
Arising Under ERISA
http://www.americanbar.org/publications/aba_health_esource/2015-2016/july/undererisa.html
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The above cases dealt with the narrower issue of whether an AOB
is sufficient to confer standing on a provider to file suit against an
ERISA plan to seek payment for services rendered. Other courts
have addressed whether providers, through an AOB, have standing
to pursue additional claims, other than for payment, under ERISA.
In Innova Hosp. San Antonio, L.P. v. Blue Cross & Blue Shield of
Ga., Inc.,18 Innova Hospital asserted several causes of action
against Blue Cross & Blue Shield of Georgia, including a claim for
plan benefits under the ERISA plan and claims for violations of
other ERISA requirements, including failure to comply with various
requests for information, failure to provide a full and fair review,
and violations of claims procedure regulations.19 Blue Cross & Blue
Shield moved to dismiss Innova Hospital’s claims pursuant to
Federal Rule of Civil Procedure 12(b)(6), alleging that Innova
Hospital lacked standing to file suit.20
Innova Hospital alleged that its assignment included the “right to
receive reimbursement benefits directly and the right to ‘pursue all
causes of action…’.”21 The defendants alleged that the AOB was
insufficient to confer standing for causes of action not related to
payment, but failed to provide any support for this position.22 The
Court held that, at this stage, Innova Hospital’s allegations were
sufficient to pursue relief for ERISA violations other than just
payment.23
More recently, in Peacock Med. Lab., LLC v. UnitedHealth Group,
Inc.,24 the Southern District of Florida limited a provider’s right to
pursue nonpayment ERISA claims where an AOB only assigned
the right to receive benefits. In Peacock, Peacock Medical
Laboratories (Peacock) alleged that it had standing to file suit
against UnitedHealth for failure to pay claims.25 Peacock alleged
that UnitedHealth Group violated ERISA by denying and failing to
provide the criteria used to deny the claims, failing to provide a full
and a fair review of their denied claims, breaching its fiduciary
duties, and failing to provide requested plan documents.26 Peacock
submitted AOBs in support of its claims.27
The Southern District of Florida held that Peacock did not have
standing to bring the claims under ERISA, even though the
patients had signed AOBs.28 Unfortunately for Peacock, the AOBs
in this case were insufficient to confer standing because the
assignment only provided Ambrosia Treatment Center,29 an
affiliate of Peacock, the right to receive benefits.30 The court held
that even if Peacock was a proper assignee, the assignment only
conferred limited standing to receive benefits, not for other claims
under ERISA, including breach of fiduciary duty or civil penalties.31
Providers Must Routinely Review and Analyze their AOBs to
Protect their Right to Payment from ERISA Plans
http://www.americanbar.org/publications/aba_health_esource/2015-2016/july/undererisa.html
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This area of the law is evolving. The current cases provide some
guidance to consider:
Does the provider have the right to collect payment and/or benefits
from the insurance company?
Providers must ensure that the AOB clearly assigns the right to
payment to the provider and the right of the provider to receive
the payment. Furthermore, providers must ensure that the AOBs
are properly executed by the patient or the plan participant. If the
AOB purports to assign the right of payment to more than one
provider, then all of the providers should be listed clearly in the
AOB to ensure that each provider preserves its right to pursue and
receive payment.
If the provider has the right to collect payment, does the AOB
contain the necessary language to confer standing on the provider
to pursue administrative appeals and file suit? Does the AOB
include the right to file suit for payment alone or does it confer
greater rights?
At a minimum, the AOB must assign the provider the right to
pursue and receive payment. Assuming that a claim will be denied,
the AOB should include an assignment of the right to pursue all
administrative appeals and litigation as necessary to pursue
payment. If a provider is interested in possibly making claims other
than for payment under ERISA, it is imperative that a provider
include broader language that includes the right to pursue all
causes of action, including, but not limited to the right to pursue
payment and other ERISA claims.
Moreover, in order for providers to ensure that they have the best
chance at receiving payment for services rendered to ERISA plan
beneficiaries, it is imperative that providers routinely review and
revise their AOBs. Although PPACA gave providers additional
protections by including a claimant’s authorized representative in
the definition of claimant in 29 C.F.R. 2590.7152719, as it relates
to internal claims and appeals processes, this protection likely will
not extend to the right to file suit.
In order to avoid future problems, providers must include the right
to receive benefits directly, as well as an assignment of the right to
pursue payment, other alleged ERISA violations, and other causes
of action against a payor. Failure to include these specific
assignments could limit a provider’s ability to recover and,
ultimately, hurt the provider’s bottom line.
*The information in this article is not intended as legal advice. By
reading this article, no attorney/client relationship is formed.
***
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If the provider is contracted with the insurer, then the
patient will generally only owe a patient responsibility
portion, including deductibles, copayments, and
coinsurance. In many instances, providers will also
submit a bill to an outofnetwork insurer in an
attempt to be paid the allotted portion, pursuant to
the plan, from the applicable payor, leaving the
remaining balance to be paid by the patient.
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v. Aetna, Inc., No. 2:13cv05286, In the United
States District Court for the District of New Jersey (D.
N.J. September 4, 2013).
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NJBSC filed suit against Aetna in the New Jersey
Superior Court for nonpayment of benefits pursuant
to Section 502(a) of ERISA, 29 U.S.C. § 1132(a).
Based upon the ERISA claims, Aetna removed the
case to federal court, as federal courts generally have
exclusive jurisdiction of ERISA claims. N. Jersey Brain
& Spine Ctr., supra, 801 F. 3d at 371.
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the “payment of medical benefits ... for services
rendered” was sufficient to confer standing.); Touro
Infirmary v. Am. Mar. Officer, 2007 U.S. Dist. LEXIS
86574 (E.D. La. Nov. 21, 2007) (held language that
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patients responsible for charges not paid by the
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file suit under ERISA).
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The payments at issue were due to Peacock, not
Ambrosia Treatment Center; therefore, the suit was
filed by Peacock as affiliate of Ambrosia Treatment
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Center. The Durable Power of Attorney at issue
provided that the patient appointed Ambrosia
Treatment Center as the patient’s attorney–infact to
“present, with respect to obtaining payment end/or
[sic] reimbursement for hospital, medical, chemical
dependency treatment and other health care services
rendered to the Principal by Ambrosia Treatment
Center […] and any of its affiliates, including, but not
limited to […] making of claims against insurers, or
other thirdparty payers[,] [i]nstituting and
prosecuting and/or defending litigation, arbitration
and/or other dispute resolution proceedings,
compromise and/or statement of claims and/or
disputes.” Id at *35.
30
31

Id.
Id at *78 (citing Sanctuary Surgical Centre, Inc. v.
Aetna, Inc.., 546 Fed. App’x 846 (11th Cir. 2013)
(Unpub’d Op.).
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