Proxy Disclosures Under New SEC Rules:

Countdown to Compliance

presents Complying with New Corporate Governance and
Compensation Disclosure Mandates

Strafford

A Live 90-Minute Teleconference/Webinar with Interactive Q&A

Today's panel features:
Bonnie A. Barsamian, Partner, Dechert, New York
Laura D. Richman, Counsel, Mayer Brown, Chicago
Laurence S. Lese, Partner, Duane Morris, Washington, D.C.
Mark Borges, Principal, Compensia, Inc. , Corte Madera, Calif.

Thursday, February 4, 2010

The conference begins at:
1 pm Eastern
12 pm Central
11 am Mountain
10 am Pacific

You can access the audio portion of the conference on the telephone or by using your computer's speakers.
Please refer to the dial in/ log in instructions emailed to registrations.

CLICK ON EACH FILE IN THE LEFT HAND COLUMN TO SEE INDIVIDUAL PRESENTATIONS.

If no column is present: click BookmarksE or PagesE on the left side of the window.

If no icons are present: Click View, select Navigational Panels, and chose either Bookmarks or Pages.

If you need assistance or to register for the audio portion, please call Strafford customer service at 800-926-7926 ext. 10



MAYER*BROWN

Securities Update
January 5, 2010

US Securities and Exchange Commission Adopts Executive Compensation

and Other Disclosure Changes

On December 16, 2009, the US Securities and
Exchange Commission (the “SEC”) adopted rule
changes set forth in Release Nos. 33-9089; 34-61175;
IC-29092, titled “Proxy Disclosure Enhancements”
(the “Adopting Release”), available at http://www.sec.
gov/rules/final/2009/33-9089.pdf. The new rules
primarily address disclosures regarding executive
compensation (including policies and practices
regarding risk management), director qualifications
and background, involvement in legal proceedings,
governance structure, and compensation consultants,
as well as requiring more timely reporting of share-
holder meeting results. The new rules become
effective February 28, 2010.

Executive Compensation Disclosure

Compensation Policies and Practices Relating to
Risk Management. A key element of the new rules
is a requirement to discuss overall employee
compensation policies and practices, if risks arising
from them “are reasonably likely to have a material
adverse effect” on the company. This requirement is
not limited to executive officer compensation. In
determining whether employee compensation policies
and practices are reasonably likely to have a material
adverse effect on the company, the Adopting Release
makes clear that if a company has compensation
policies and practices for different groups that mitigate
or balance incentives, these could be considered.

The narrative disclosure requirement for compensation
policies and practices relating to risk management is
contained in new Item 402(s) of Regulation S-K. As
such, if they are required to be provided, the new
disclosures will not be contained in the compensation

discussion and analysis section. Instead, they will
appear elsewhere in the executive compensation
discussion. Under the new rule, no disclosure need be
provided if a company determines that its compensa-
tion policies and practices are not reasonably likely to
have a material adverse effect on the company.

The new rule recognizes that the circumstances
requiring disclosure of compensation-related risks
will vary. Item 402(s) specifically identifies, as non-
exclusive examples of situations that may trigger
disclosure, compensation policies and practices:

e At abusiness unit of the company that carries a
significant portion of the company’s risk profile;

* At abusiness unit with compensation that is
structured significantly differently than it is at
other units within the company;

e At abusiness unit that is significantly more
profitable than others within the company;

e At a business unit where the compensation
expense is a significant percentage of the unit’s
revenues; and

e That vary significantly from the overall risk and
reward structure of the company, such as when
bonuses are awarded upon accomplishment of a
task, while the income and risk to the company
from the task extend over a significantly longer
period of time.

The Adopting Release notes that even in the situations
listed above, there might be circumstances where it
could be appropriate for a company to conclude that
its compensation policies and practices are not
reasonably likely to have a material adverse effect on
the company.
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To the extent that the disclosure threshold is triggered,
a company will be required to discuss its compensation
policies and practices as they relate to risk management
practices and risk-taking incentives. In particular,
new Item 402(s) contains a non-exclusive list of issues
that companies may need to address, which include:

e The general design philosophy of the company’s
compensation policies and practices for employees
whose behavior would be most affected by the
incentives established by the policies and practices,
as such policies and practices relate to, or affect,
risk taking by those employees on behalf of the
company, and the manner of their implementation;

e The company’s risk assessment or incentive con-
siderations, if any, in structuring its compensation
policies and practices or in awarding and paying
compensation;

e How the company’s compensation policies and
practices relate to the realization of risks resulting
from the actions of employees in both the short
and long term, such as through policies requiring
claw backs or imposing holding periods;

e The company’s policies regarding adjustments to
its compensation policies and practices to address
changes in its risk profile;

e Material adjustments the company has made to its
compensation policies and practices as a result of
changes in its risk profile; and

e The extent to which the company monitors its
compensation policies and practices to determine
whether its risk management objectives are being
met with respect to incentivizing its employees.

The level of detail that a company will need to provide
in discussing these issues depends on the relevant
facts for that company. Also, these requirements will
not apply to “smaller reporting companies” as defined
in Rule 405 under the Securities Act of 1933 and
Rule 12b-2 under the Securities Exchange Act of 1934.

Summary Compensation Table/Director
Compensation Table. Under the new rules, both the
Summary Compensation Table and the Director
Compensation Table have been revised to require
disclosure of stock and option awards based on the
aggregate grant date fair value of awards, computed

in accordance with Financial Accounting Standards
Board (FASB) ASC Topic 718, formerly FAS 123R
(prior to the recent FASB financial standards
codification), rather than the dollar amount recognized
for financial statement reporting purposes for the
fiscal year in accordance with FASB ASC Topic 718.

The revised requirement reflects the SEC’s belief that
aggregate grant date fair value will provide investors
with a better understanding of compensation decisions
and that it will result in a more meaningful determination
of which officers should be included in the summary
compensation table because grant date fair value
reflects data available at the time compensation
decisions are being made. If a large new hire or
retention grant results in the omission from the
summary compensation table of another executive
officer whose compensation would otherwise have
been reported, the Adopting Release states that the
company can consider including compensation
disclosure for that otherwise-omitted executive officer
as a supplement to the required disclosures.

With respect to performance-contingent vesting
conditions, the grant date fair value for performance
awards reported in the Summary Compensation
Table, the Grant of Plan-Based Awards Table and the
Director Compensation Table will be computed based
upon the probable outcome. The relevant instruction
that has been added to each of these tables clarifies
that this amount should be calculated consistent with
the estimate of aggregate compensation cost to be
recognized over the service period, determined as of
the grant date under FASB ASC Topic 718, excluding
the effect of estimated forfeitures. In addition, a
footnote is required to be added to the Summary
Compensation Table and to the Director Compensation
Table disclosing the award’s potential maximum
value, assuming the highest level of performance
conditions will be achieved if an amount less than the
maximum amount was included in the table.

The revised rules also require disclosure of equity
awards granted during the year, rather than awards
granted for performance for a specific year. The
Adopting Release notes that companies should
continue to analyze in their compensation discussion
and analysis “decisions to grant post-fiscal year end
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equity awards where those decisions could affect a
fair understanding of named executive officers’
compensation for the last fiscal year, and consider
including supplemental tabular disclosure” of such
equity grants if that facilitates understanding of the
compensation disclosure and analysis.

The Summary Compensation Table for fiscal years
ending on or after December 20, 2009, will need to
present recomputed disclosure for each preceding
fiscal year that is required to be included in the table.
This means that the stock and option award columns
for all years in the table will have to present the aggregate
grant date fair values, and the total compensation
column will have to be correspondingly recomputed.
The amounts in the stock and option awards columns
should be computed based on the individual award
grant date fair values reported in the applicable year’s
Grants of Plan Based Awards Table, except for awards
with performance conditions that need to be recomputed
to present aggregate grant date fair value based on
the probable outcome as of the grant date. If a person
who would be a named executive officer for the most
recent fiscal year (2009) also was disclosed as a
named executive officer for 2007, but not for 2008,
the named executive officer’s compensation for each
of those three fiscal years must be reported. However,
companies are not required to include different
named executive officers for any preceding fiscal year
based on recomputing total compensation for those
years, or to amend prior years’ SEC filings.

Director and Nominee Disclosure

Specific Qualifications. The new rule requires
additional information to be provided regarding
directors and nominees for director. This information
is in addition to that required by Item 407(c)(2)(v) of
Regulation S-K regarding the specific minimum
qualifications and specific qualities or skills used by
the nominating committee. Specifically, for each
director or person nominated or chosen to become a
director, in light of the company’s business and
structure at the time of filing of the SEC report,

the company must detail the specific experience,
qualifications, attributes and skills that led to the
conclusion that the person should serve as a director.
The same disclosure, with respect to a proposed

nominee, would be required in the proxy materials of
any proponent putting forward a nominee for director.
The new disclosure of specific qualifications applies to
both incumbent directors and new nominees, with the
Adopting Release specifying that “[t]he final rule
requires this disclosure to be made annually because
the composition of the entire board is important
information for voting decisions.”

In addition, the new rule requires disclosure of
public company and registered investment company
directorships held by each director and nominee at
any time during the past five years (as opposed to
the existing requirement of disclosing only current
directorships).

The new rule does not require disclosure of the
specific experience, qualifications, attributes or skills
that qualify a person to serve as a committee member.
However, if a director or nominee is chosen because of
a particular experience, qualification, attribute or skill
related to committee service, such as audit committee
membership, that would be disclosed as part of the
reason why such an individual was chosen for the
board service. Similarly, the new rule does not specify
particular information that should be disclosed.
However, particular skills, such as risk assessment or
financial reporting expertise, would need to be
mentioned if they constitute the particular experience,
qualification, skill or attribute which led the company
or proponent to conclude that the individual should
serve as a director.

Board Diversity. Item 407(c) of Regulation S-K has
been amended to require disclosure of whether and,
if so, how a nominating committee or the board
considers diversity in identifying nominees for
director. If either the nominating committee or the
board has a policy with regard to the consideration of
diversity in identifying director nominees, disclosure
is required of how this policy is implemented, as well
as how the nominating committee or the board
assesses the effectiveness of its policy.

Diversity in this context is not defined in the rule.
The Adopting Release expressly recognizes that
“companies may define diversity in various ways,
reflecting different perspectives” and that “some
companies may conceptualize diversity expansively
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to include differences of viewpoint, professional
experience, education, skill and other individual
qualities and attributes that contribute to board
heterogeneity, while others may focus on diversity
concepts such as race, gender and national origin.”

Involvement in Legal Proceedings

The time frame for disclosure of director, nominee
and executive involvement in various legal proceedings
has been increased from five to ten years. The list of
legal proceedings for which disclosure is required has
been expanded to include:

e Any federal or state judicial or administrative order,
judgment, decree or finding not subsequently
reversed, suspended or vacated, that results from
involvement in mail or wire fraud or fraud in
connection with any business entity;

» Any federal or state judicial or administrative order,
judgment, decree or finding not subsequently
reversed, suspended or vacated, based on violations
of federal or state securities or commodities law
or regulation, or any law or regulation respecting
financial institutions or insurance companies; and

* Any disciplinary sanctions or orders imposed by
a stock, commodities or derivatives exchange or a
self-regulatory organization.

An instruction has been added to Item 4.01(f) of
Regulation S-K to make clear that disclosure is not
required in response to either of the first two points
above with respect to any settlement of civil
proceedings among private litigants. Consistent

with the existing disclosure requirements, no such
proceedings need be disclosed if they are not material
to an evaluation of the ability or integrity of a director,
nominee or executive officer.

Leadership Structure Disclosure and the
Board’s Role in Risk Oversight

New Item 407(h) of Regulation S-K adds a disclosure
provision requiring both a description of the board
leadership structure and a statement as to why the
company believes it is the appropriate structure for it
given the specific characteristics or circumstances of
the company. Companies will have to disclose whether
and why they have chosen to combine or separate the

principal executive officer and board chair positions.
If a company has combined the roles of principal
executive officer and board chair, it will be required to
disclose whether and why the company has a lead
independent director and to discuss the specific role
the lead independent director plays in the leadership
of the company.

New Item 407(h) of Regulation S-K also requires a
discussion of the extent of the board’s role in the risk
oversight of the company, such as how the board
administers its oversight function (e.g., through the
whole board, a separate risk committee or the audit
committee) and the effect that this risk oversight has
on the board’s leadership structure. For example,
this disclosure might address whether individuals
who supervise the day-to-day risk management
responsibilities report directly to the full board or a
board committee or how the board or committee
otherwise receives information from the company’s
risk management employees.

Compensation Consultant Disclosure

The new rule requires disclosure, under certain
circumstances, of fees paid to compensation consultants
and their affiliates if they played a role in determining
or recommending executive or director compensation
and also provided additional services to the company.

If the board or the compensation committee engages
its own consultant to provide advice or recommendations
on the amount or the form of executive or director
compensation, and the consultant, or its affiliates,
provided more than $120,000 of additional services
to the company or its affiliates during the company’s
last fiscal year, the company must disclose the aggregate
fees paid for the executive or director compensation
services and the aggregate fees paid for the additional
services. The disclosure would also have to state whether
the decision to engage the compensation consultant
or its affiliates for non-executive compensation
consulting services was made or recommended by
management, and whether the board or compensation
committee approved the non-executive compensation
consulting services.

If neither the board nor the compensation committee
engaged its own executive or director compensation
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consultant, but management did, and that consultant,
or its affiliates, provided more than $120,000 of
additional services during the company’s last fiscal
year, the aggregate fees paid for executive and director
compensation services and the aggregate fees paid for
the additional services need to be separately disclosed.

No fee disclosure is required with respect to consultants
that work with management if the board or compensation
committee uses its own, separate consultant. In
addition, the new rule does not treat services involving
only broad-based non-discriminatory plans or the
provision of information (e.g., surveys that are not
customized for the company, or that are customized
based on parameters that are not developed by

the consultant) as consulting services with respect

to the amount or form of executive and director
compensation. Therefore, the new disclosure require-
ment is not triggered because of these excepted
services unless the compensation consultant provides
advice or recommendations in connection with the
information provided in the survey.

There is no requirement to disclose the nature and
extent of additional services that the compensation
consultant or its affiliates provide to the company or
its affiliates. The Adopting Release notes, however, that
“companies may, at their discretion, include a description
of any additional non-executive compensation consulting
services provided by the compensation consultant and
its affiliates where such information would facilitate
investor understanding of the existence or nature of
any potential conflict of interest.”

Reporting of Voting Results

Currently, the voting results of a shareholder meeting
are reported in the Quarterly Report on Form 10-Q,
or in the Annual Report on Form 10-K, for the period
covering the date on which the shareholder meeting
occurred, which may be filed months after the meeting.
Under the new rule, voting results will now have to be
reported on new Item 5.07 of Current Report on Form
8-K, filed within four business days after the end of
the meeting on which the vote was held. If the voting
results are not definitively determined at the end of
the meeting, companies must disclose the preliminary
voting results on Form 8-K within four business days

after the preliminary voting results are determined,
and they must file an amended Form 8-K within
four business days after the final voting results

are certified.

Transition Rules

On December 22, 2009, the SEC posted several
Compliance and Disclosure Interpretations, available
at http://www.sec.gov/divisions/corpfin/guidance/
pdetinterp.htm, clarifying the effective date of the
new rules. These interpretations specify as follows:

o Ifacompany’s fiscal year ends on or after
December 20, 2009, its Form 10-K and proxy
statement must comply with the new rules if filed
on or after February 28, 2010.

e Any preliminary proxy statement for a company
with a fiscal year ending on or after December 20,
2009, must be in compliance with the new proxy
disclosure requirements, even if filed before
February 28, 2010, if the company expects to
file its definitive proxy statement on or after
February 28, 2010.

e Ifacompany with a fiscal year ending on or after
December 20, 20009, files its Form 10-K before
February 28, 2010, and its proxy statement on
or after February 28, 2010, the proxy statement
must be in compliance with the new disclosure
requirements.

e Ifacompany’s fiscal year ends before December 20,
20009, its Form 10-K for 2009 and related proxy
statement are not required to be in compliance
with the new proxy disclosure requirements, even
if filed on or after February 28, 2010.

e Companies that are not required to comply with
the new rules for their 2009 Form 10-K and related
proxy statement may comply on a voluntary
and discretionary basis. However, a company
may voluntarily comply with the Summary
Compensation Table and Director Compensation
Table amendments only if it also complies with
all other Regulation S-K amendments adopted
in the Adopting Release that apply to the form
filed. A company may provide any of the other new
disclosures without having to comply with all of
the new requirements.
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» Ifacompany’s 2009 fiscal year end is before
December 20, 2009, it will not be required to
comply with the Regulation S-K amendments until
the filing of its Form 10-K for fiscal year 2010.

Any Securities Act or Exchange Act registration
statements for such a company filed before the
2010 Form 10-K is required to be filed would not
be subject to the Regulation S-K amendments.

e A new registrant that files its first registration
statement (i.e., for an initial public offering or a first
registration on Form 10) on or after December 20,
2009, would be required to comply with the new
rules for such registration statement in order for it to
be declared effective on or after February 28, 2010.

e Ifashareholder meeting takes place on or after
February 28, 2010, the voting results must be reported
on new Item 5.07 of Form 8-K. If a shareholder
meeting takes place before February 28, 2010, no
Form 8-K is required to report voting results.

Proxy Solicitation Process

The new rules do not include any of the proposed
amendments relating to the proxy solicitation process
and issues that have arisen with respect to proxy
solicitation. These may be considered by the SEC at a
later date.

Proxy Access

On another proxy-related matter, the SEC has re-opened
the comment period on its shareholder access proposal
to permit comment on the additional data and analyses
that have been included in the public comment file,
including data and related analysis by the SEC staff.
Such comments are due January 19, 2010. See Release
Nos. 33-9086; 34-61161; IC-29069, available at
http://www.sec.gov/rules/proposed/2009/33-9086.
pdf. The SEC is expected to consider its proxy access
proposal in early 2010, but any final rule on proxy
access is not expected to apply to the 2010 proxy
season. For more detail about the scope of the SEC’s
proxy access proposal, see our Securities Update
dated July 6, 20009, titled “US SEC Proxy Access
Proposal,” available at http://www.mayerbrown.com/
securities/article.asp?id=7197&nid=10707.

Practical Considerations

Because the new rules will be effective for the

2010 proxy season, it is very important that public
companies begin their preparations for implementation
as soon as possible. In that regard, companies should
consider the following issues:

* Revise or supplement director and officer
questionnaires to request information about public
company directorships held during the past five
years (as opposed to just current directorships),
and to request information about various legal
or regulatory proceedings involving the director,
nominee or officer for the past 10 years (as opposed
to five years), including information relating to the
expanded list of proceedings added by the new rules.

e Determine whether there are any risks relating to
compensation policies and practices for employees
in general that are reasonably likely to have a
material adverse effect on the company. Also,
consider the relationship between compensation
and the management of risk. These new disclosures
will likely be the subject of a significant amount of
internal discussion and scrutiny and, as a result,
will take a considerable amount of time to finalize.
Companies should also be thinking about how
they are going to gather this information and who
are the appropriate internal parties that need to
be involved in this process, as it may not overlap
completely with the people who historically have
been involved in the preparation of the proxy
statement. Because it could take time to thought-
fully address this new disclosure requirement, it
would be wise to prepare preliminary disclosure
responsive to these concepts as soon as possible
so that it can be reviewed by management and the
compensation committee.

e Prepare for circulation within the company, also as
soon as possible, a draft of the new discussion on
the leadership structure and the board’s involve-
ment in the oversight of risk, as well as disclosure
about the specific qualifications, experience and
attributes of each director and nominee. Senior
management and the board will likely want to
review the board leadership and qualification
disclosure carefully.
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» Consider how best to articulate and implement
the response to the new board diversity disclosure
requirement. The requirement does not define
what diversity means in the context of board
diversity. Instead, it will permit companies to take
into account various attributes that contribute to
diversity in different ways. Because the diversity
disclosure requirement was not part of the SEC’s
initial proposal on proxy disclosure enhancements,
company counsel should consider specifically calling
this new rule to the attention of the nominating
committee in advance of its next scheduled meeting,.

¢ Notify the persons gathering the information for
the compensation tables to report stock and option
awards based on aggregate grant date fair value
and inform them that prior year information,
and the resulting totals, need to be recalculated.
Companies should be aware that the new stock
and option valuation requirements may result in
different individuals being the named executive
officers for the purpose of compensation disclosure
than would have been the case under the prior rules.

e Companies that make equity awards following
the fiscal year end should consider whether, and
how best, to include that information in the
proxy statement to the extent it is intended as
compensation for 2009. In addition to disclosure
in the compensation discussion and analysis,
consider whether it would be appropriate to
include supplemental tables to disclose such
equity awards.

* Gather information about all relationships the
company has with its compensation consultants
and their affiliates. For many large companies,
the services may be provided to, and paid for by,
separate units within the organization, perhaps
in different countries. Companies may want to
ask their board compensation consultants for an
organizational chart and/or a list of all of their
affiliates that perform services for them. To the
extent that contracts with consultants prohibit
disclosure of fees and services, those contracts may
need to be amended to provide a carve-out when
such disclosure is required by law. Companies
may also want to implement procedures on a
going-forward basis to track the fees provided to
compensation consultants and their affiliates.

* Companies should add to their disclosure controls
and procedures and their annual meeting checklists
the requirement to report voting results on a
Form 8-K within four business days following
their annual meeting.

* Consider whether any corporate governance
changes are advisable. For example, the new
director qualification and diversity disclosure
requirements may generate discussion at the
nominating committee or full board level as to
the appropriate composition of the board and
whether a specific qualification or diversity policy
should be adopted. In response to the disclosure
requirements regarding the relationship between
compensation and risk, compensation committees
should focus closely on how the company’s com-
pensation policies and practices impact risk and
consider whether any risk assessment procedures
should be implemented.

If you have any questions regarding the SEC's
disclosure changes, please contact the author

of this Securities Update, Laura D. Richman, at
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any other member of our Corporate & Securities group.
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U.S. Securities and Exchange Commission Issues Compliance and Disclosure
Interpretations on New Disclosure Rules

On January 20, 2010, the Staff of the Division of Corporation RELATED AREAS
Finance of the U.S. Securities and Exchange Commission

updated its Regulation S-K Compliance and Disclosure Corporate & Securities
Interpretations to address issues relating to the SEC’s new

proxy disclosure rules. These interpretations cover the United States

following points:

o Disclosure of specific experience, qualifications, attributes or skills of directors and
nominees cannot be provided on a group basis for directors or nominees sharing similar
characteristics (such as all of them being audit committee financial experts or current or
former CEOs of major companies). These disclosures must be provided on an individual
basis. [Question 116.05]

e The disclosure of the specific experience, qualifications, attributes or skills for continuing
directors who are not up for re-election needs to be as of the time that the filing
containing the disclosure is made. This may require implementation of new disclosure
controls and procedures. [Question 116.06]

o If an executive officer leaves the company during the year that an equity award is
granted, thereby forfeiting the award, the grant date fair value of the award is
nevertheless included for the purposes of determining total compensation and identifying
the named executive officers for that year. [Question 117.04]

e The grant date fair value to be reported for awards that are subject to time-based vesting
excludes the effect of estimated forfeitures. [Question 119.20]

o If narrative disclosure is required for compensation policies and practices as they relate to
risk management, the Staff recommends that such disclosure be presented together with
the rest of the company’s compensation disclosures (though not in the company’s
Compensation Discussion and Analysis (CD&A) section). [Question 128A.01]

e The "additional services" provided by executive compensation consultants that are subject
to the new compensation consultant fee disclosure requirement are not limited to services
for non-executives. [Question 133.10]




e Two types of fees are relevant for compensation consultant fee disclosure: fees for
"determining or recommending the amount or form of executive and director
compensation” and fees for “additional services.” The Staff has stated that the facts and
circumstances will determine the appropriate characterization of fees paid for (i)
consulting on broad-based plans that do not discriminate in favor of executive officers of
directors and (ii) providing non-customized survey data. This is relevant because if a
consultant provides services beyond these types of services, it is necessary to determine if
the consultant provided “additional services” in excess of $120,000. Generally, fees for
consulting on broad-based, non-discriminatory plans in which executive officers or
directors participate and for providing non-customized survey data are fees for
"determining or recommending the amount or form of executive and director
compensation,” while fees for benefits administration, human resources services, actuarial
services and merger integration services are “additional services.” [Question 133.11]

The Staff also updated its Proxy Disclosure Enhancements Transition guidance to clarify the
following points:

e If an annual meeting takes place before February 28, 2010, and the applicable Form 10-K
or Form 10-Q is due after February 28, 2010, the voting results should be reported in the
“Other Information” item of such form. [Question 6]

e If a reporting company with a fiscal year ending on or after December 20, 2009, files a
Securities Act or Exchange Act registration statement on or after December 20, 2009, it
must comply with the new disclosure rules in order for the registration statement to be
declared effective on or after February 28, 2010. However, if the registration statement is
on Form S-3, it will incorporate by reference the company’s 2009 Form 10-K. [Question 7]

For more information about the SEC’s disclosure changes, see our Securities Update titled “US
Securities and Exchange Commission Adopts Executive Compensation and Other Disclosure

Changes.”

We will be discussing these compliance and disclosure interpretations, as well as other aspects of
the new proxy disclosure rules, on February 2, 2010, during our webinar “Hot Topics for the 2010

Proxy Season.”

If you have any questions about these compliance and disclosure interpretations or the new disclosure rules,

please contact the author of this Alert, Laura D. Richman, at +1 312 701 7304, or any other member of our

Corporate & Securities practice.

Learn more about our Corporate & Securities practice.

Visit us at mayerbrown.com

If you would like to be informed of legal developments and Mayer Brown events that would be of interest to you please fill out our
new subscription form.

Mayer Brown is a global legal services organization comprising legal practices that are separate entities (the Mayer Brown
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Brown International LLP, a limited liability partnership incorporated in England and Wales; JSM, a Hong Kong partnership, and its

2



associated entities in Asia. The Mayer Brown Practices are known as Mayer Brown JSM in Asia. In Brazil Mayer Brown is in
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trademarks of the Mayer Brown Practices in their respective jurisdictions.

© 2010. Mayer Brown LLP, Mayer Brown International LLP, and/or JSM. All rights reserved. This publication provides information
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ALERTS AND UPDATES

SEC Finalizes Proxy Disclosure Enhancements

December 28, 2009

On December 16, 2009, the U.S. Securities and Exchange Commission (SEC) adopted in Release Nos. 33-9089, 34-61175 amendments to its

regulations in connection with proxy solicitations and other reports filed with the SEC. By these amendments, the SEC intends to improve the
disclosure public companies provide investors regarding compensation and corporate governance. The additional disclosures include
information about the relationship of a company's overall compensation policies to risk, director and nominee qualifications, company
leadership structure and the potential conflicts of interests of compensation consultants. In addition, the amendments add a new Form 8-K

disclosure item for real-time reporting of shareholder voting results.
Effectiveness of Amendments

When the new requirements first become applicable to an issuer's Form 10-Ks and proxy statements depends on the date its fiscal year ends

and, in the case of a fiscal year ending on or after December 20, 2009, the date the Form 10-K or proxy statement is filed.

Issuers with Fiscal Years Ending before December 20, 2009. According to guidance provided by the SEC staff on December 22, 2009, for
an issuer with a fiscal year ending before December 20, 2009, the new disclosure requirements will not be applicable to its 2009 Form 10-K and
related proxy statement, even if those filings are made on or after February 28, 2010, which is the effective date of the amendments. In other
words, an issuer with a fiscal year ending before December 20, 2009 will not be required to comply with the new requirements until the filing of
its Form 10-K for fiscal 2010.

Issuers with Fiscal Years Ending on or after December 20, 2009. For an issuer with a fiscal year ending on or after December 20, 2009, its
2009 Form 10-K and proxy statement must comply with the new requirements if filed on or after February 28, 2010. If such an issuer is required
to file a preliminary proxy statement and expects to file its definitive proxy statement on or after February 28, 2010, then the preliminary proxy
statement must comply with the new requirements, even if filed before February 28, 2010. If such an issuer files its 2009 Form 10-K before
February 28, 2010 and its definitive proxy statement on or after February 28, 2010, the proxy statement must comply with the new
requirements.

Enhanced Compensation Disclosure

The new regulations add a new paragraph "(s)" to Item 402 of Regulation S-K to require a company (other than a smaller reporting company) to
discuss and analyze its compensation policies for all employees, if those compensation policies and practices create risks that are reasonably
likely to have a material adverse effect on the company.2 The SEC staff indicated that the nature and extent of the specific additional required
disclosures will vary, depending on the particular company and its compensation policies.2 However, the adopting release provides a non-

exhaustive list of situations that could potentially trigger the enhanced disclosure, including the following situations:

e A particular business unit accounts for a significant portion of the company's risk profile;
e  The compensation of a particular business unit is structured significantly differently from that of other units;
e A particular business unit is significantly more profitable than other units;

e  The compensation expense of a particular business unit represents a significant percentage of the company's revenues; or
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e  Compensation policies or practices vary significantly from the company's overall risk and reward structure, such as when the timing

for performance-based bonuses or incentive awards occurs significantly before receipt of anticipated income or expiration of
associated risk to the company.

Unlike the proposed rule, the disclosure and analysis required by the amendments will not be included in the Compensation Discussion and
Analysis. Rather, companies affected will make their appropriate disclosures in the compensation section of the proxy statement and Form 10-
K.

Under the new requirements, disclosure regarding stock and option awards in the Summary Compensation Table and Director Compensation
Table must be based on the aggregate grant date fair value of the awards under FASB ASC Topic 718 (formerly referred to as FAS 123(r)).
This replaces currently mandated disclosure of the annual accounting expense of such equity awards. The value of performance awards must
be calculated based on the probable outcome of the performance condition(s) determined as of the grant date. The Summary Compensation
Table and Director Compensation Table must each include a footnote, if applicable, reporting the maximum value that can be earned under a
performance award, assuming the highest level of the performance condition(s) is probable. Companies will also be required to recalculate

amounts included in each table for the prior fiscal years presented in the table based on the new standard.
Enhanced Director and Nominee Disclosure

Iltem 401 of Regulation S-K, as amended, requires disclosure for each director and any nominee for director of the particular experience,
qualifications, attributes or skills that led the board to conclude that the person should serve as a director of the company.2 The amendment
also requires disclosure of any directorships at public companies and registered investment companies held by each director or nominee at any
time during the past five years (including any directorships no longer held), lengthens from five to ten years the period of time for which
disclosure of legal proceedings is required, and expands the types of legal proceedings that must be disclosed. Item 407, as amended,
regarding corporate governance, requires a discussion of whether, and, if so, how, the nominating committee or board considered "diversity" in
identifying director nominees. However, the SEC does not define "diversity" and, instead, recognizing that companies may define diversity in
various ways, reflecting different perspectives, allows companies to define diversity "in ways that they consider appropriate.”

New Disclosure about Board Leadership Structure and Risk Oversight

Item 407 of Regulation S-K (and corresponding Item 7 of Schedule 14A under the proxy rules), as amended, requires a company to include
disclosure of its board's leadership structure and the reasoning behind that structure. Specifically, a company is required to disclose whether it
has chosen to combine or separate the positions of principal executive officer and board chairman, and the reasons why the company believes
that this board leadership structure is the most appropriate structure for the company. If a company has combined the roles of principal
executive officer and board chairman, and a lead independent director is designated to chair meetings of the independent directors, the
company must disclose whether and why it has a lead independent director, as well as the specific role the lead independent director plays in
the leadership of the company. The final rule also requires discussion of the extent of the board's role in the oversight of risk, including how the
board administers its risk oversight function, such as through the entire board or through a designated committee, and the effect the board's
role has on the board's leadership structure. The SEC also suggests that companies, where relevant, may want to address whether the
individuals who supervise day-to-day risk management responsibilities report directly to the board as a whole or to a board committee or how
the board or committee otherwise receives information from such individuals.

New Disclosure Regarding Compensation Consultants

Currently, Item 407 of Regulation S-K requires disclosure of the role of a compensation consultant in determining or recommending the amount
or form of executive and director compensation. In order to provide investors with information to enable them to better assess the potential
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conflicts of interest that a compensation consultant may have in recommending executive compensation, and the compensation decision made

by the board, amended Item 407 will now require companies to disclose whether the board's compensation consultant provides other non-
executive compensation consulting services to the company and, if the fees paid for the additional services exceed $120,000 during the
company's fiscal year, to disclose the compensation to the consultant or its affiliates for executive and director compensation services and the
fees paid for the other services.2 The company must also disclose whether the decision to engage the compensation consultant for non-
executive compensation consulting services was made or recommended by management, and whether the board has approved these non-
executive compensation consulting services. If the board has not engaged its own consultant, fee disclosures are required if there is a
consultant providing executive compensation consulting services and non-executive compensation consulting services to the company,
provided that the fees for the non-compensation consulting services exceed $120,000 during the company's fiscal year.2 Disclosure is not
required regarding fees for non-executive compensation consulting services paid to compensation consultants who provide services only with
respect to broad-based plans that do not discriminate in favor of executive officers or directors of the company or additional limited information-

providing services.
Reporting of Voting Results on Form 8-K

To expedite the timely reporting of shareholder voting results, the amendments transfer the requirement to disclose voting results from Forms
10-Q or 10-K to Form 8-K. New Item 5.07 in Form 8-K requires the preliminary or final shareholder voting results to be filed within four business
days following the end of the meeting at which the vote was held. If the final results cannot be reported in the original Form 8-K, the final results

must be reported in an amendment to the original report within four business days after the final voting results are known.
Proxy Solicitation Enhancements

Consideration of certain amendments governing the proxy solicitation process, which were included in the proposed rule, were deferred until a
later time.

Looking Ahead

The enhanced disclosure requirements discussed above continue the SEC's recent trend of reforming executive compensation policies while
increasing board accountability to shareholders. Publicly held companies should consider examining existing compensation/risk management
processes and practices, as well as D&O questionnaires and board committee charters and organizational structure, to be prepared to timely
respond to the new disclosure requirements. In view of the SEC's increased expectations regarding executive compensation practices, some

compensation committees may wish to consider retaining independent legal counsel.
For Further Information

If you have any questions regarding the foregoing enhanced disclosure requirements, including how they may affect your company, please
contact one of the members of the Securities Law Practice Group or the lawyer in the firm with whom you are regularly in contact.

Notes

1. The SEC states that "by focusing on risks that are 'reasonably likely to have a material adverse effect' on the company, the
amendments are intended to elicit disclosure about incentives in the company's compensation policies and practices that would be
most relevant to investors." However, a company is not required to affirmatively disclose that the risks arising from its broader

compensation policies are not reasonably expected to have a material adverse effect on the company.
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If a company determines that disclosure is required, the SEC suggests that disclosure should include the general design philosophy of

the company's policies and practices, as such policies and practices relate to or affect risk taking by those employees who are so
incentivized; the company's risk assessment or incentive considerations, if any, in structuring its compensation policies and practices;
and the extent to which the company monitors its compensation policies and practices to determine whether its risk management
objectives are being met with respect to incentivizing its employees.

The SEC states that the amendments will provide investors with more meaningful disclosure "that will help them to determine whether
and why a director or nominee is an appropriate choice for a particular company." Nevertheless, the SEC did not adopt in the final
regulations a proposed amendment for disclosure of a director's or nominee's "risk assessment skills," although the SEC notes that if
particular skills, such as risk assessment expertise, were part of the specific experience, qualifications, attributes or skills that led the
board or proponent to conclude that the person should serve as a director, this should be disclosed.

The SEC states that disclosure about the board's involvement in the oversight of the risk management process should provide
important information to investors about how a company perceives the role of its board and the relationship between the board and
senior management in managing the material risks facing the company.

The SEC states that the extent of the fees and provision of additional services by a compensation consultant or its affiliate may create
the risk of a conflict of interest that may call into question the objectivity of the consultant's advice and recommendations of executive
compensation.

The SEC states that disclosure of consultant fees is not required if the board and management have different compensation
consultants, even if management's consultant provides additional services to the company (so long as the board's consultant does not
provide additional services to the company). According to the SEC, this exception would be available without regard to whether the
management's consultant participates in board meetings.

According to the SEC, its amendments as adopted are intended to facilitate investors' consideration of whether, in providing advice, a
compensation consultant may have been influenced by a desire to retain other engagements from the company. The SEC further
states that "this does not reflect a conclusion that we believe that a conflict of interest is present when disclosure is required under our
new rule, or that a compensation committee or a company could not reasonably conclude that it is appropriate to engage a consultant
that provides other services to the company requiring disclosure under our new rule. It also does not mean that we have concluded
that there are no other circumstances that might present a conflict of interest for a compensation consultant retained by a
compensation committee or company." Rather, the new disclosure is intended to provide context to investors for their evaluation

purposes.
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