FOR LIVE PROGRAM ONLY

Real Estate 199A Aggregation and 469 Grouping Rules: Real
Estate Professionals and Safe Harbor Election
TUESDAY, JULY 2, 2019, 1:00-2:50 pm Eastern

IMPORTANT INFORMATION FOR THE LIVE PROGRAM
This program is approved for 2 CPE credit hours. To earn credit you must:
• Participate in the program on your own computer connection (no sharing) – if you need to register
additional people, please call customer service at 1-800-926-7926 ext. 1 (or 404-881-1141 ext. 1).
Strafford accepts American Express, Visa, MasterCard, Discover.
• Listen on-line via your computer speakers.
• Respond to five prompts during the program plus a single verification code.
• To earn full credit, you must remain connected for the entire program.

WHO TO CONTACT DURING THE LIVE PROGRAM
For Additional Registrations:
-Call Strafford Customer Service 1-800-926-7926 x1 (or 404-881-1141 x1)
For Assistance During the Live Program:
-On the web, use the chat box at the bottom left of the screen
If you get disconnected during the program, you can simply log in using your original instructions and PIN.

PRACTICE POINT

A Primer on Deducting Losses from Real
Estate Activities for "the Rest of Us"
By Elizabeth Yablonicky and Guinevere Moore, Johnson Moore,

Chicago, IL

Your client has been reading the news about deducting real estate losses and comes to
you wanting to know: why didn't you tell me about all the deductions I could have been
taking for my rental real estate losses? And can I pay a lower tax rate on my gains? You
explain to your client that it is much harder to deduct real estate losses than the current
news makes it seem. But your client, who owns several businesses, only one of which
is real estate, wants to know - how do I start taking advantage of this deduction?
Now, imagine your client is a commercial real estate developer who also owns restaurant
franchises. He spends most of his time on his real property business: development,
construction, management and rental of buildings, free-standing or in malls, at several
sites in his home state. When developing a site, his primary goal is to find a profitable tenant to lease the
space. But if a suitable tenant cannot be found, this taxpayer opens a restaurant franchise and rents the
vacant space to his restaurant company. The taxpayer's two businesses feed off each other: his restaurant
operations experience makes him a better developer and landlord to unrelated restauranteurs, and his real
estate activities give him important experience that he uses in his restaurant business.
In today's "gig" economy, it is becoming increasingly common for taxpayers to have more than one job or
business endeavor they are working on at the same time. This article explores how, if at all, a taxpayer
who is not exclusively a real estate professional can deduct real estate losses in excess of the passive loss
limitations.

Passive Loss Limitations
Individual taxpayers generally cannot deduct losses from passive activities.1 A passive activity is any trade
or business2 of a taxpayer in which the taxpayer does not materially participate, and any rental activities
of the taxpayer, regardless of the taxpayer's level of participation.3 "Material participation" means that the
taxpayer is involved in the operations of the activity on a regular, continuous and substantial basis. 4
I.R.C. § 469.
1
2
Determining whether a trade or business ex ists is a factual determination. Higgins v. Commissioner, 312 U.S. 212 (1941). The
Supreme Court has held that a trade or business (a) must be undertaken to earn a profit and (b) the taxpayer's activities must be continuous
and regular. Commissioner v. Groetzinger, 480 U.S. 23 (1987).
I.R.C. § 469(c)(l), (2).
3
I.R.C. § 469(h)(l).
4
Published in ABA Tax Times, February 2019. © 2019 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion thereof may not be copied
or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association. ISSN 2381-5868.
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Real Estate Investors May
Qualify for 199A Safe Harbor

By: Kira Wheat, CPA

If you are a real-estate investor, you may
be wondering how the new tax law affects
you. As part of the Tax Cuts and Jobs Act,
individuals, estates, and trusts may deduct
20% of their qualified business income
from sole proprietorships and pass-through
entities. The new deduction is intended to
help equalize the non-corporate tax rates
with the new lower corporate tax rate of
21%. When the new law was passed, there
were many questions about the definition of
a qualified business for the 20% deduction,
especially for real estate businesses. The IRS
recently issued proposed 199A safe harbor
guidelines for certain rental real estate
businesses to qualify for the 20% deduction.

The records are to be made available for
inspection at the request of the IRS and
must be contemporaneous. That means that
documentation must be prepared by the time
the taxpayer’s income tax return for the year
is actually filed or the due date, whichever is
earlier.

What Qualifies a Real Estate Business for
the Safe Harbor?

•
•

For a real estate business to qualify for the
deduction using the proposed IRS guidelines,
the following is required:

•
•
•

•
•
•

Maintaining separate books and records
for income and expenses for each rental
real estate enterprise.
Performance of 250 or more hours of
qualified rental services (by any person
associated with rental).
Maintaining contemporaneous reports
or logs for dates of service, description
of services performed, and time logs
or similar documents, regarding the
following:
• Hours of all services performed
• Description of all services performed
• Dates on which such services were
performed
• Who performed the services

What are Qualified Rental Services?
Under the guidelines, the following rental
activities are qualified rental services:
•
•
•

Advertising to rent or lease the real estate
Negotiating and executing leases
Verifying information contained in
prospective tenant applications
Collection of rent
Daily operation, maintenance, and repair of
the property
Management of the real estate
Purchase of materials
Supervision of employees and
independent contractors

What are not Qualified Rental Services?
Under the guidelines, the following rental
activities are not qualified rental services:
•
•
•
•
•
•

Financial or investment management
activities
Procuring property
Studying and reviewing financial
statements or reports on operations
Planning, managing, or constructing longterm capital improvements
Real estate used for personal residence by
the taxpayer
Triple net lease arrangements
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How do I meet the 250-hour test?
In order to meet the 250-hour test, taxpayers
must either treat each real estate business
as a separate enterprise or treat all similar
activities as a single enterprise. Commercial
and residential real estate may not be part
of the same enterprise. And of course, your
enterprise grouping(s) must remain consistent
from year-to-year unless there is a significant
change in facts and circumstances. The new
guidelines are separate from the real estate
professional material participation test which
requires more than 750 hours of annual
activity per year for the rental income to be
treated as non-passive. For both tests, case
law is clear that ballpark guesses or estimates,
created after-the-fact, will be insufficient.

Kira Wheat, CPA
Senior Manager
kwheat@dhjj.com
630 420 1360

The contemporaneous records requirement
applies for 2019 so now is the time to start
documenting who is involved with the
rental property, what they are doing on the
property, and the number of hours involved.
When counting everyone’s hours, that would
include janitorial, property management,
repairs/maintenance, etc.
How DHJJ Can Help
DHJJ CPAs closely follow the new tax laws
and understand how to apply it to your
situation. If you would like to speak with one
of our CPAs, please contact us at 630-4201360.

Kira Wheat is a Senior Tax Manager at DHJJ with over
14 years of experience serving a diverse client base,
including high net worth individuals and closely held
businesses. She has expertise in the real estate, family
office, service and investment fund industries. She works
extensively with real estate developers and operators as
well as wealthy families. Her clients are often involved in
multi-state and international activity.
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