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If you are listening via your computer speakers, please note that the quality
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so we can address the problem.
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right of the slides. To exit full screen, press the Esc button.
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participation in this webinar by completing and submitting the Attendance
Affirmation/Evaluation after the webinar.
A link to the Attendance Affirmation/Evaluation will be in the thank you email
that you will receive immediately following the program.
For additional information about continuing education, call us at 1-800-926-7926
ext. 2.
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If you have not printed the conference materials for this program, please
complete the following steps:
•

Click on the link to the PDF of the slides for today’s program, which is located
to the right of the slides, just above the Q&A box.

•

The PDF will open a separate tab/window. Print the slides by clicking on the
printer icon.

RECEIVERSHIP OVERVIEW

Receivership Defined
• A receiver is a person or entity appointed to hold in trust and
administer property under litigation.
• In the case of a commercial foreclosure, a receivership is when the
court appoints an officer (typically a qualified real estate
professional) to take possession of and operate the collateral in the
best interests of all parties. Responsibilities generally include
preserving the asset, minimizing waste, maximizing value, and
routine reporting.
• A receiver is granted powers and duties as set forth by statute and in
the Order Appointing Receiver. Although appointed at the request of
the Plaintiff, a receiver reports directly to the court.
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Case Study: Washington Square
5200 Washington Ave Racine, Wisconsin

• Frontline served as Court-appointed receiver, property manager, and sales & leasing
broker for a 40,000+ sq. ft., two-story retail/office building in Racine, WI.
• Upon appointment, several deferred maintenance items were identified and corrected
ranging from roof and HVAC repairs to painting and landscaping improvements.
• Successfully sold the property with Court approval in June 2020 for $1,300,000.
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Case Study: Shoppes of Center Street
2035-2059 West Center Street Beebe, Arkansas

• Frontline is currently acting as the court-appointed receiver, property manager, and
sales & leasing broker of a 25,000 SF retail center in Beebe, Arkansas.
• Since appointment, Frontline negotiated key lease extensions with tenants Verizon,
Pizza Hut, and Dollar Tree while also bringing utility services to the vacant spaces that
had been neglected by the borrower.
• The property is under contract to sell after running a competitive marketing process
with multiple buyers.
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Case Study: Emergency Appointment in McHenry County, IL
115 Erick Street Crystal Lake, Illinois

• Frontline was appointed receiver on an emergency basis when Plaintiff
became aware of a water leak inside the vacant 73,000 sq. ft. warehouse.
• Frontline’s property management team immediately addressed a broken
pipe, remediated the water damaged areas, and secured the property.
• In addition to preserving the asset, Frontline has also been facilitating a
pending sale of the property.
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Types of Receiverships
• Private Receiverships
• Assignment For The Benefit of Creditors (ABC)
• Court Appointed Receiverships
• Federal Equity Receivers
• Real Estate Receivers
• State Court Equity Receivers
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Appointment of the Receiver &
The Receivership Order
• Protecting and preserving the property for all parties in interest
• Is there danger of loss or damage to the property?
• What about in Illinois?
• Receiver Sales – are these allowed?

• California Equitable Considerations
• Uniform Commercial Real Estate Receivership Act – What is it?
• Adopted in Arizona, Florida, Maryland, Michigan, Nevada, Oregon,
Tennessee, and Utah
• Automatic Stay
• What can the receiver do?
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Receivership Process
• The Receivership process begins when an Order Appointing Receiver is
entered by the court and ends when the receiver is discharged by the court.
• In many cases, the receiver must file a Receiver’s Bond with the Court
before the Order Appointing Receiver becomes effective. The bond amount
required may vary based on the property type, size, or projected income.
• We generally categorize the process into three phases: Onboarding,
Stabilization, and Disposition
ONBOARDING

STABILIZATION

DISPOSITION
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Receivership Process
Phase One: Onboarding

• This phase involves the transition of control of the property to the
receiver, transfer of property information from borrower, and development
of initial assessments and recommendations for the asset.
• Notify tenants of the appointment of a receiver and provide updated
payment and management contact information. Inquire about any tenant
delinquencies or maintenance issues.
• Perform physical inspection to document the property condition, ensure it
is secured, assess necessary repairs, potential improvements, and provide
recommendations to preserve the collateral and maximize value.
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Receivership Process
Phase One: Onboarding (continued)

• Review existing leases, service contracts, and other agreements affecting
the property to ensure it is receiving adequate services at competitive
prices, tenants are being billed in accordance with the leases, and that the
asset is being managed efficiently by identifying areas to minimize expenses
and increase revenue.
• Ensure the asset is adequately insured against loss either with an existing
policy of the borrower or lender or by the receiver procuring a new
insurance policy.
• A specific strategy for the property will be determined in consultation with
the lender based on budgetary, operational, and marketing goals for the
asset.
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Receivership Process
Phase Two: Stabilization

• After the initial transition to the receiver’s control, the stabilization phase
can vary from months to years in length depending on the underlying
foreclosure case.
• Dependent upon the property type, this phase may involve the ongoing
collection of rents, overseeing of property repairs and maintenance,
maintaining tenant relations, and routine reporting with the court.
• This phase may also involve marketing the property for lease to procure
new tenants for any vacant spaces. There may also be a need for
restructuring or extending existing leases at the property.

15

Receivership Process
Phase Three: Disposition

• Once appointed, the Receivership will typically remain in place until the
resolution of the foreclosure case. Although there are exceptions, the
following are common outcomes for the conclusion of a receivership:
• Foreclosure Sale – in many cases, a lender will complete the foreclosure
and obtain title to the property. At this point, the lender will be given
possession of the property and the receiver is typically discharged in
conjunction with confirmation of the foreclosure sale.
• Receivership Sale – in certain cases, the receiver is given authority to
market the property for sale. In the event of a successful sale, control will be
given to the buyer and the receiver will be discharged upon court approval.
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Receivership Process
Phase Three: Disposition (continued)

• Refinance, Short Sale, or Settlement – if a borrower is able to refinance or
sell the property and satisfy the debt, completes a short sale with lender
consent, or otherwise resolves the foreclosure case, the receiver will be
dismissed and control will be given back to the borrower or a new owner.
• In any event, the receiver will continue to perform its duties until the court
enters an order discharging the receiver and releasing the receiver’s bond.
At this point, the receiver will transition the property over to the new owner
or manager, provide a final accounting, and disburse any remaining funds in
the Receivership account pursuant to court order.
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Receivership Reporting Requirements
• A critical component of the Receivership process is ongoing reporting.
This allows full transparency for the parties and the court to stay informed
on the property’s operations.
• Reporting frequency varies depending upon the court but may range from
monthly to quarterly in a typical case. Once the reporting frequency is
established, it is usually continued throughout the term of the Receivership.
• Receiver reports are also an opportunity to address any pertinent issues
or special requests raised by the receiver for items such as capital
improvements, compelling borrower cooperation, lease and sale approvals,
or other items subject to court approval.
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Receivership Reporting Requirements
(continued)

• Specific reporting requirements may vary from case to case, but generally a
receiver’s report will contain, at minimum, the following:
• Overview of the property’s operations during the current reporting period,
detail on relevant issues, repairs and maintenance completed, or other items
of note concerning the property.
• Financial reports detailing the income received, expenses paid, and assets
being held by the receiver.
• Updates on other important items such as insurance, real estate taxes,
tenant issues, or litigation involving the property.
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Factors to Consider when Evaluating Whether to
Seek or Oppose a Receivership
• Balance of the loan
• Appraised value of the Property (or BOV)
• Risk of loss or destruction to the Property
• Trustworthiness of the Borrower
• Tenants
• City Code Violations
• Environmental risk
• Real Estate Taxes
• Environmental concerns
• Type of business operated at the Property (e.g. gas station, airport,
stadium, student housing, golf course)
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COMMON LEGAL AND
BUSINESS CONSIDERATIONS
WITH RECEIVERSHIPS

Receivership Fiduciary Obligations and Liabilities
• A receiver must be neutral, but does not necessarily need to be
impartial. A receiver does not represent any party to the litigation,
but rather, he represents the court appointing him, and is the
medium through which the court acts.
• A receiver, by nature of his or her appointment has “quasi-judicial”
immunity, similar to the immunity granted a judge or commissioner.
In most jurisdictions, a party must seek leave of court to name a
receiver in a claim or lawsuit.
• A receiver may be personally liable for acts of fraud, gross negligence
or other malfeasance. The bond posting should represent cash on
hand in a receivership estate to protect from a receiver absconding
(which is rare, but has happened…)
• Receiver is a judicial officer and is usually a fiduciary of the court and
the creditors of the estate.
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Shelter from Lender Liability
State and Federal Law provide broad equitable powers to a Receiver,
once that Receiver is appointed.
• Because the Receiver is an officer of the court and is not an agent of
the party that sought his or her appointment (typically the lender),
the Receiver’s actions are not imputed to that lender.
• Receivers are given wide latitude to use their business judgment to
evict tenants, raise rents, sell assets, etc.
• When making a difficult decision, a Receiver retains the ability to
seek court instructions. These “instructions” by way of a court order,
provide coverage for the receiver to take actions that a lender is
typically not able to undertake to rectify problems or issues at a
property.
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Borrower Bankruptcy Issues
• In the event a bankruptcy case is initiated by, or involuntarily against, the title holder of
property being administered by a receiver, section 543 of the Bankruptcy Code1 and Rule
6002 of the Federal Rules of Bankruptcy Procedure set forth the obligations of the receiver
and the options available to excuse the receiver from compliance with such requirements.
• Except in limited circumstances, once a bankruptcy case is filed, the receiver is required to
cease administration of the receivership property and turn over the property to the trustee
or debtor-in-possession. The receiver must also provide an accounting of any property of
the debtor administered during the receivership.
• The receiver may also seek an order from the bankruptcy court requiring the payment of
the receivership debts and reasonable compensation to the receiver.
• DEVELOPING: New case law in the Ninth Circuit is establishing controversial rulings that a
receiver appointed over a business entity, (not just as a custodian of its collateral) may
remain in place as that Receiver retains the equitable decision making power to file a BK
(as the original owners/shareholders/members were divested of their legal custody and
control). So the Appointment Order language is critical.
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Risks To The Prospective Buyer
• Lack of representations or warranties.
• If court approval is not granted, the parties may have wasted transaction
costs and potentially harm relationships with lenders and investors.
• Depending upon the sale terms, the buyer may have limited opportunity
to perform due diligence.
• Often in a distressed situation, there may be limited property information
available to provide to purchasers.
• Some borrowers will stop maintaining their property when it goes into
foreclosure, increasing the possibility of defects.
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State Court Versus Federal Court: Pros and Cons
State Court
Pro: Local authority. Jurisdiction over foreclosure. Local police
powers. Local knowledge. May be required by law or by contract.
Con: Hometown disadvantage.
Additional sympathy for local
concerns and tenants. Less expedient.
Federal Court
Pro: Nationwide jurisdiction. Broad equitable powers. Expedient.
Con: Real Estate Receivership is “too small”. Less familiarity with local
requirements. Costly. Political considerations.
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Managing Costs of Receiverships
• While a receivership provides many benefits to a lender, costs associated
with a receivership must be considered.
• Costs associated with a receivership may include receivership fees,
property management fees, and ongoing operating expenses necessary to
maintain the asset once a receiver is granted possession.
• If a property is vacant, a lender will need to be prepared to advance funds
so the receiver can operate the asset. A receiver is not obligated to use its
own funds for the benefit of the property.
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Managing Costs of Receiverships
(continued)

• Cash flow is often limited or nonexistent with a distressed asset, so
managing operating costs is critical.
• A prudent receiver will analyze the property’s operations to determine if
costs can be saved on existing services by renegotiating service agreements
or bidding our services to new vendors.
• Dependent upon the Order Appointing Receiver, a receiver may have
power to terminate existing agreements affecting the property that are not
determined to be in its best interests.

28

Managing Costs of Receiverships
Receivership and Property Management Fees

• Receiver’s fees can be structured in various ways. Potential costs may
include a receivership set-up fee, charges per court appearance, travel
expenses, hourly billing, or fixed monthly rates. It is important to reach a
complete understanding of a proposed receiver’s billing structure to avoid
unexpected costs.
• Property management fees are typically structured as a percentage of the
monthly rental income collected or as a fixed monthly rate.
• In many cases, a receiver will handle the property management in house.
It is important to clarify how much a receiver will charge in both receiver’s
fees and property management fees.
• If a receiver is engaged for leasing or sales, a commission structure should
also be agreed upon at the onset of the receivership.
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QUESTIONS

Richard P. Ormond
(213) 891-5217
rormond@buchalter.com

Mark A. Silverman

Matthew Tarshis

(312) 627-8292
msilverman@Dykema.com

(847) 780-8063
mtarshis@frontlinerepartners.com

WHO WE ARE

About Us

• Frontline is a partnership of Matthew Tarshis, Mitch Kahn, Josh
Joseph, and Matt Darin - an experienced team that has worked
together for the past 20 years successfully providing transactional
and advisory services to clients.

OUR TEAM
Matthew Tarshis
Principal
(847) 780-8063 office
(847) 542-9058 mobile
mtarshis@frontlinerepartners.com

Josh Joseph

WHO WE SERVE
• Our clients across the country include banks and lending
institutions, special servicers, restructuring and real estate
attorneys, bankruptcy trustees, retailers, franchisees, financial
advisors and real estate owners.

WHAT WE DO
• Receivership and Property Management
• Brokerage Sales, Leasing and Tenant Representation
• Consulting and Advisory Services
• Specialization in Distressed Assets

Principal
(847) 780-8060 office
(847) 212-5842 mobile
jjoseph@frontlinerepartners.com

Mitch Kahn
Principal & CEO
(847) 780-8058- office
(847) 867-3003 mobile
mkahn@frontlinerepartners.com

Matt Darin
Principal
(847) 780-8059 office
(312) 952-9862 mobile
mdarin@frontlinerepartners.com

