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Delaware and Structured Finance

Why Delaware?
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Delaware
•
•
•
•
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Contract Flexibility;
Experienced Business Courts and Developed Caselaw;
Modern Statutes; and
Administrative Ease.

Delaware LLCs – Contract Flexibility
• Section 18-1101(b) of the DE LLC Act: “It is the policy of this
chapter to give the maximum effect to the principle of freedom
of contract and to the enforceability of limited liability company
agreements.”
• “Except as provided in a limited liability company agreement” or
similar language is found in most provisions of the DE LLC Act.
• Delaware LLC Act is friendly to the SPV structure.
• Bar and Legislature Work to Develop Statutes.
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Experienced Business Courts and Developed Caselaw
• Delaware’s Court of Chancery
– Limited jurisdiction
– High volume of corporate and LLC matters
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Modern Statutes
• Commercial and Corporations Section of the Delaware State
Bar Association
– Generate legislation after careful study of case law and business
trends
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Delaware LLCs – Administrative Ease
– Expedited and same day services
– Online filing of entity formation documents, amendments and UCC
documents
– Online payment of franchise taxes
– Online name reservations and status of Delaware entities
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The Delaware SPE Opinions
• Authority to File Bankruptcy
• State Law LLC/SPE Opinions
• Other Finance Opinions
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“Authority to File” Bankruptcy Opinion
• Opinion as to:
…whether a federal court of competent jurisdiction would hold
that Delaware law, and not federal law, would govern the
determination of what persons or entities have authority to file a
voluntary bankruptcy petition on behalf of a special purpose LLC.
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“Authority to File” Bankruptcy Opinion
• Notable Aspects:
– Reasoned Opinion
– Review Limited Documents – Organizational Documents and
Certificate of Good Standing
– Law Limited -- solely to the law governing the determination of
authority to file a voluntary bankruptcy petition
– No Factual Investigation
– Assume Due Formation
– Assume Validity of LLC Agreement
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“Authority to File” Bankruptcy Opinion
• Reasoned Opinion:
– Precedent, primarily in corporate context
– No federal conflict or preemption (Supremacy Clause of the United
States Constitution)
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State Law LLC/SPE Opinions
• SPE and LLC Specific Opinions Under Delaware Law
• Core Document and Authority
– The SPE’s LLC Operating Agreement, and
– The Delaware LLC Act (6 Del. C. § 18-101 et seq.)
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State Law LLC/SPE Opinions
1. The Company has been duly formed and is validly existing in good
standing as a limited liability company under the laws of the State of
Delaware.
– In Delaware, this requires an LLC Agreement and a Certificate of
Formation. Should not be based solely on a good standing certificate.
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State Law LLC/SPE Opinions
• The LLC Agreement constitutes a legal, valid and binding
agreement of the Member, and is enforceable against the Member,
in accordance with its terms.
– Given with limited standard enforceability carve-outs – only
bankruptcy/creditors’ rights laws and equity.
– Diligence focus is on review of the LLC operating agreement and revision
as required.
– Material Action provision in LLC Agreement broken out if there is an
independent manager required.
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State Law LLC/SPE Opinions
•

Material Action Provision Enforceability Opinion

If properly presented to a Delaware court, a Delaware court applying Delaware law,
would conclude that (i) so long as any [Obligation] is outstanding, in order for a Person to file a
voluntary bankruptcy petition on behalf of the Company, the prior unanimous written consent of the
Member and all Independent Managers, as provided for in Section _____ of the LLC Agreement, is
required, and (ii) such provision, contained in Section _____ of the LLC Agreement, that requires,
[so long as any Obligation is outstanding,] the prior unanimous written consent of the Member and
all Independent Managers in order for a Person to file a voluntary bankruptcy petition on behalf of
the Company, constitutes a legal, valid and binding agreement of the Member, and is enforceable
against the Member, in accordance with its terms.
–
–
–
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Given with only equity carve-out. No bankruptcy/creditors’ rights carve-out.
Should track language of LLC Agreement.
LLC Agreement should not prohibit a bankruptcy filing or require lender consent for a bankruptcy
filing.

State Law LLC/SPE Opinions
•

Charging Order Opinion

While under the Delaware Limited Liability Company Act, 6 Del. C. § 18-101, et
seq.) (the “LLC Act”), on application to a court of competent jurisdiction, a judgment creditor
of the Member may be able to charge the Member’s share of any profits and losses of the
Company and the Member’s right to receive distributions of the Company’s assets (the
“Member’s Interest”), to the extent so charged, the judgment creditor has only the right to
receive any distribution or distributions to which the Member would otherwise have been
entitled in respect of the Member’s Interest. Under the LLC Act, no creditor of the Member
shall have any right to obtain possession of, or otherwise exercise legal or equitable
remedies with respect to, the property of the Company. Thus, under the LLC Act, a
judgment creditor of the Member may not satisfy its claims against the Member by asserting
a claim against the assets of the Company.
- Reflects §18-703 of the LLC Act
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State Law LLC/SPE Opinions
•

Separate Legal Entity and Perpetual Existence Opinion

Under the LLC Act (i) the Company is a separate legal entity, and (ii) the
existence of the Company as a separate legal entity shall continue until the
cancellation of the LLC Certificate.

- Mirrors §18-201(b) of the LLC Act
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State Law LLC/SPE Opinions
• Under the LLC Act and the LLC Agreement, the Company has
all necessary limited liability company power and authority to
execute and deliver the Loan Documents to which it is a party,
and to perform its obligations thereunder.
• Under the LLC Act and the LLC Agreement, the execution and
delivery by the Company of the Loan Documents to which it is
a party, and the performance by the Company of its obligations
thereunder, have been duly authorized by all necessary limited
liability company action on the part of the Company.
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Delaware Opinions – Other Finance Opinions
•

Standard Market Finance Opinions – Delaware Formation, Good
Standing, Authority, Requisite Action, No Conflict and Article 9 UCC.

•

May or may not be given by Delaware counsel or deal counsel for
Borrower.

•

May be addressed with enforceability opinion for transaction
documents or separately or with Delaware SPE/ LLC opinions.
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Delaware Opinions – Other Finance Opinions
(1) No authorization, consent, approval or order of any Delaware court or
any Delaware governmental or administrative body is required to be
obtained by the Company solely as a result of the execution and
delivery by the Company of the Loan Documents to which it is a party,
or the performance by the Company of its obligations thereunder.
– Assume no assets or activities in Delaware.
– Limit fact investigation and applicable law.
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Delaware Opinions – Other Finance Opinions
(2) The execution, delivery and performance by the Company of the
Loan Documents to which it is a party do not violate (i) any
Delaware law, rule or regulation, or (ii) the LLC Agreement or the
LLC Certificate.
– Again, assume no assets or activities in Delaware.
– Review organizational documents.
– Requires review of loan documents (lesser review than for enforceability).
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Delaware Opinions – the UCC Opinion
•

UCC Opinions
– Attachment – Often NY law but may be Delaware. Governing law of the security
agreement determines governing law for attachment.
– Form of Financing Statements
– Perfection by Filing
– Perfection by Possession
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Opinions and Bankruptcy Remoteness
• SPE as Bankruptcy-Remote – Lender Protections
–
–
–
–

Special Member – to avoid dissolution.
Independent Manager – minimize risk of voluntary bankruptcy petition.
Confirm LLC Agreement is enforceable, including SPE covenants.
Legal Separateness of the SPE LLC as holder of collateral.

• Minimize risk of substantive consolidation
– avoid consolidation of SPE’s assets and liabilities with those of
affiliates.
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Non-Consolidation Opinions
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Substantive consolidation is an equitable doctrine that permits a bankruptcy
court, in appropriate circumstances, to disregard the legal separateness of a debtor
and a related but distinct legal entity and to merge their respective assets and
liabilities for bankruptcy purposes.

Substantive consolidation typically results in the pooling of liabilities and assets
of the entities to be consolidated and the satisfaction of liabilities from the resulting
common fund of assets.
The authority of a bankruptcy court to substantively consolidate two or
more bankruptcy debtors is well established. Such authority stems specifically from
Section 105 of the Bankruptcy Code, which expressly empowers bankruptcy courts
to issue any order necessary or appropriate to carry out the provisions of the
Bankruptcy Code, and more generally from the bankruptcy court’s being a so-called
“court of equity.”
The standards for substantive consolidation have evolved exclusively through
the case law, not the statutory law. In determining whether substantive
consolidation is appropriate, courts have examine a multitude of factors in lieu of
applying a rigid, bright-line test.
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Because a substantive consolidation can profoundly affect creditors’ rights and
recoveries lenders and rating agencies often require the delivery of certain
specialized opinions on the application of the doctrine of substantive consolidation in
an attempt to make sure borrowers and loan transactions have been properly
structured to minimize the risk of a substantive consolidation.
Non-consolidation opinions are highly specialized opinions that are fact-specific
and represent a reasoned legal analysis as to the proper application of legal and
equitable principles to the facts described therein. Legal opinions on bankruptcy law
matters unavoidably have inherent limitations that generally do not exist in respect
of other types of legal opinions. These inherent limitations exist primarily because of
the pervasive equity powers of bankruptcy courts, the overriding goal of
reorganization to which other legal rights and policies may be subjugated and the
nature of the bankruptcy process.
A non-consolidation opinion requires a thorough analysis of the facts.
Organizational documents from the date of the borrower’s formation must be
carefully scrutinized, loan documents and SPE covenants thoroughly analyzed,
credit enhancements evaluated, and organizational structure reviewed to establish
noncon pairings. Non-recourse guaranties must also be meticulously reviewed to
ensure they are not overly broad and the recourse triggers are within the borrower
or guarantor’s control.
31

Non-recourse guaranties, sometimes called “bad-boy guarantees”, that go
beyond discouraging bad conduct can effectively become credit enhancements that
raise major separateness issues.
Given the fact that the case law is not always clear and courts sometimes
attach different weights to similar facts, the assumptions and qualifications set forth
in a non-consolidation opinion is of crucial importance to the opinion giver.
Guidance on what is acceptable for assumptions and qualifications and what a
non-consolidation opinion should cover can be found in Standard & Poor’s Guide to
U.S. CMBS Legal and Structured Finance Criteria, commonly known as the “S&P
Guide”. Pages 89-109 and Appendices XIII and XIV are particularly relevant. The
S&P Guide is available here:
http://1stsss.com/referencematerials/SP_CMBS_Legal_and_Structured_Finance_Criteria.pdf
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Noncon Format
We usually begin our opinion with a statement as to who
we represent (normally, the borrower), a description of the
transaction and a description of the Borrower’s organizational
structure.
Then we specifically state what we are opining on and,
given the fact specific nature of the case law, we set forth the
assumptions we are relying on in our analysis.
The following is the language we typically use:
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I. Opinion Requested
We have been requested and authorized by Borrower to render the following
opinion to you in connection with the Loan: whether, in the event that any one or
more of [include each entity in the ownership chain that directly or indirectly owns
more than 49% of the borrower until you get up to an entity that is something more
than a shell entity, i.e. one that owns substantial assets, including indirect and direct
interests in holders of real property other than the Property, in addition to its equity
interest in Borrower], Guarantor [most lender’s want the guarantor including in the
pairings regardless of its ownership interest] or Property Manager [include the
Property Manager only if it is an affiliate of the borrower] (each, a “Relevant Entity”
and, collectively, the “Relevant Entities”) were to be a debtor in a case under 11
U.S.C. section 101 et seq. (the “Bankruptcy Code”), under present reported
decisional authority and statutes applicable to federal bankruptcy cases, a court of
competent jurisdiction would, in the proper exercise of its legal and equitable
discretion, disregard the separate existence of the Borrower so as to order a
substantive consolidation in a case or proceeding under the Bankruptcy Code of the
assets and liabilities of any one or more of such Relevant Entities with the assets
and liabilities of the Borrower and treat such assets and liabilities as though the
Borrower and such Relevant Entity or Relevant Entities were one entity (a
“Substantive Consolidation”).
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II. Assumptions
Our opinion herein is expressly predicated on the assumption that (a) the Loan
is outstanding, and (b) the Lender or other holder(s) of the Loan would, within any
and all applicable time limitations set forth in the Bankruptcy Code, (i) file a written
objection to any motion or other proceeding seeking a Substantive Consolidation,
and (ii) file an appropriate memorandum of points and authorities or other brief in
support of such objection. [if no one opposes the substantive consolidation and the
motion is granted, the opinion giver may find itself on the hook under the opinion in
circumstances where defenses may exist].
In rendering this opinion, we have reviewed (i) the documents evidencing and
relating to the Loan (collectively, the “Loan Documents”), and (ii) Borrower’s
organizational documents (collectively, the “Organizational Documents”), in each
case as listed on Schedule 2 attached hereto. [be clear about what the opinion is
based on]
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As to matters of fact, we have relied, with your consent and without any
independent confirmation, investigation, or inquiry, upon the provisions contained in
the Loan Documents and the Organizational Documents, insofar as they are
material to Substantive Consolidation. As to matters of fact, we also have reviewed
and, with your consent and without any independent confirmation, investigation or
inquiry, relied upon, to the extent material to Substantive Consolidation, the
certifications made by the Borrower in the Certificate annexed hereto as Exhibit A
and incorporated herein and by each signatory Relevant Entity in the Certificate
annexed hereto as Exhibit B and incorporated herein (singly and collectively, the
“Certificate”), including, without limitation, those as to the “Separateness Criteria”
(as hereinafter defined).
We have also assumed, for purposes of this opinion, that the facts outlined
below, most of which are reflected in written agreements and instruments executed
in connection with the transactions described herein, upon which facts we rely, are
now and will remain accurate in all material respects insofar as they are material to
Substantive Consolidation.
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The Borrower is a limited liability company that was organized under the laws
of the State of Delaware on [______] and is validly existing under the law of the
State of Delaware and is qualified to do business in the State of [] and in each
jurisdiction where it is required to be so qualified in connection with its assets,
businesses and operations.
1.

The ownership and relationships among Borrower and the Relevant Entities
are as stated in the opening paragraphs of this opinion letter and are reflected
in the structure chart attached hereto as Schedule 2. [] owns substantial assets
in addition to its limited liability company interests in Borrower.
2.

The sole member of the Borrower intends the Borrower to be a special
purpose entity. Borrower’s Limited Liability Company Agreement dated as of
the Closing Date (the “Borrower’s LLC Agreement”) provides that the
Borrower is formed solely for the following purposes:
3.

a)

b)

c)
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[to acquire, develop, own, hold, sell, lease, transfer, exchange, manage and operate
the Property;
to enter into the Loan Agreement with the Lender and perform its obligations under
the Loan Documents; and
to engage in any lawful act or activity and to exercise any powers permitted to
limited liability companies organized under the laws of the State of Delaware that are
related or incidental to and necessary, convenient or advisable for the
accomplishment of the above-mentioned purposes.]

The Loan is evidenced by the Note and the Loan Agreement and secured by,
inter alia, the Security Instrument with respect to the Property. Borrower will use
the proceeds of the Loan to [incorporate language from Loan Agreement].
4.

Recourse under the Loan is limited only to the Borrower’s interest in the
Property, in the Rents (as defined in the Loan Agreement) and any other
collateral pledged by the Borrower to the Lender in connection with the Loan,
provided however, that the Loan Documents include certain obligations as to
indemnification and provisions giving rise to recourse by the Lender if certain
limited events occur, all as set forth more particularly in Section [__] of the Loan
Agreement. Borrower and Guarantor are also providing Lender with the
Environmental Indemnity. [need to make it clear that this are the only guaranty
and indemnity the opinion covers]
5.

Guarantor is providing the Lender with the Recourse Guaranty, pursuant to
which Guarantor guaranteed to Lender (collectively, the “Recourse Guaranty
Obligations”):
6.

a)

[any loss, damage, cost, expense, liability, claim or other obligation incurred by
Lender (including attorneys’ fees and costs reasonably incurred) arising out of or in
connection with the following:]
i.

b)

the full amount of the [Loan/Debt/Obligations] in the event that:
i.
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[list the specific carve-outs from the Loan Agreement so there’s no doubt about what you
are opining over]
[list the specific carve-outs from the Loan Agreement so there’s no doubt about what you
are opining over]

Borrower has complied in all material respects, since its formation, and will
comply in all material respects, until the Loan has been paid in full, with the
single purpose and bankruptcy remoteness representations, warranties and
covenants applicable to it and contained in Section [] and Schedule [] of the Loan
Agreement (Definition of “Special Purpose Entity”) and Sections [] [borrower’s
limited purpose provisions], [] [SPE requirements] and [] [independent
director/manager requirements] of Borrower’s LLC Agreement regarding its
obligations to be a special purpose bankruptcy remote entity, including
without limitation the following (collectively, the “Separateness Criteria”) (for
purposes of this paragraph, capitalized words and phrases used in this section
and not defined herein shall have the meaning set forth in the Loan Agreement)
whereby Borrower: [list SPE covenants from the Loan Agreement]
7.

Borrower has complied in all material respects since its formation with the
single purpose covenants and bankruptcy remoteness provisions contained in its
Organizational Documents in effect from time to time and will comply in all
material respects with the single purpose covenants and bankruptcy remoteness
provisions contained in Borrower’s LLC Agreement and the Loan Documents,
including, but not limited to, the Separateness Criteria, to the extent material to
Substantive Consolidation. The provisions of Borrower’s LLC Agreement and the
Loan Documents, including, but not limited to, the Separateness Criteria, that are
material for purposes of this opinion will not be changed from and after the date
39hereof.
8.

Lender reasonably relied on, among other things, Borrower’s separateness
from each of the Relevant Entities in making the Loan.
9.

Lender, or its successors or assigns as holders of the Loan, would suffer
prejudice from, or be harmed by, a Substantive Consolidation. For the purpose of
this paragraph, “prejudice” includes, but is not limited to, delay in the ability of
Lender, or its successors or assigns to exercise their rights under the Loan
Documents.
10.

Neither Borrower nor any Relevant Entity has engaged or will engage in any
type of fraudulent activity with respect to any matter that is material to
Substantive Consolidation.
11.

Except as required of Guarantor pursuant to the Recourse Guaranty and
Environmental Indemnity, no Relevant Entity has held out or will hold out its
credit as being available to pay the debts or satisfy the obligations of Borrower,
and no Relevant Entity has paid or will pay the debts of Borrower.
12.

[Add if Property Manager is an affiliate of Borrower] Borrower has entered
into the Property Management Agreement with Property Manager, pursuant to
which Property Manager, which is an affiliate of Borrower, is providing
management and other services with respect to the Property. The terms of the
Property Management Agreement are and will continue to be upon terms and
conditions that are commercially reasonable, and substantially similar to those
40that would be available on an arm’s-length basis from an unrelated third party.
13.

Borrower is adequately capitalized and solvent as of the Closing Date and
intends to remain adequately capitalized and solvent in the future.
14.

Next follows a discussion of the applicable case law and
the application of those legal principles to the particular facts of
the loan transaction, the opinion itself and the applicable
qualifications to the opinion itself.
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V. Opinion
Based on the foregoing and subject to the qualifications and assumptions set
forth in this opinion, it is our opinion that, under present reported decisional authority
and statutes applicable to federal bankruptcy cases, a court of competent
jurisdiction would not, in the proper exercise of its equitable discretion, in the event
that any Relevant Entity were to be a debtor in a case or proceeding under the
Bankruptcy Code while the Loan is outstanding, disregard the separate existence of
the Borrower so as to order substantive consolidation of the assets and liabilities of
one or more of such Relevant Entities with the assets and liabilities of Borrower and
treat such assets and liabilities as though the Borrower and such Relevant Entity or
Relevant Entities were one entity.

42

VI. Qualifications
We express no opinion as to the availability or effect of a preliminary injunction,
temporary restraining order, interim order, or other such temporary relief, or
equitable remedies other than substantive consolidation. We note that a bankruptcy
court or other federal court exercising bankruptcy jurisdiction, as a court of equity,
has the express power to issue any order or process necessary to carry out the
purposes and provisions of the Bankruptcy Code. Substantive consolidation
analysis requires an extremely fact-intensive inquiry, and so substantive
consolidation cases are largely sui generis. Accordingly, it is difficult to ascertain a
consistent factual pattern upon which legal precedent of general applicability may be
based. The foregoing opinion, therefore, necessarily is based upon a reasoned
analysis of cases decided by courts under the laws of various jurisdictions, which
cases would not necessarily be controlling and offer at best a general guide in
attempting to anticipate what circumstances will result in substantive consolidation.
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The opinion expressed herein does not constitute a guaranty or empirical
prediction as to the actual result or holding in any particular litigation, but is, rather,
our considered legal judgment as to the proper application of legal and equitable
principles applicable in bankruptcy cases to the facts set forth herein and relied
upon for purposes of this opinion. We note that legal opinions on bankruptcy law
matters unavoidably have inherent limitations that generally do not exist in respect
of other legal issues on which opinions to third parties typically are given. These
inherent limitations exist primarily because of the pervasive equity powers of
bankruptcy courts or other federal courts exercising bankruptcy jurisdiction, the
overriding goal of reorganization to which other legal rights and policies may be
subjugated, the potential relevance to the exercise of judicial discretion of futurearising facts and circumstances, and the nature of the bankruptcy process. These
limitations should be taken into account in analyzing the bankruptcy-related risks
associated with the Loan.
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We express no opinion as to any matter not specifically set forth herein,
including, without limitation, the substantive consolidation of any other entities or
persons other than as expressly set forth herein. We express no opinion on whether
a court of competent jurisdiction, in a bankruptcy case of Borrower or any one or
more of the Relevant Entities, would or would not, on theories other than substantive
consolidation, enter an order enjoining collection or enforcement of claims
against Borrower or any one or more of the Relevant Entities. We note that the
question of whether the assets and the liabilities of Borrower will be substantively
consolidated with those of any one or more of the Relevant Entities will depend on
the future acts of Borrower and any one or more of the Relevant Entities. We have
assumed that the Lender would be prejudiced by a substantive consolidation of the
Borrower with any one or more of the Relevant Entities. We express no opinion
herein if a bankruptcy court determines that the Lender would not be harmed by
substantive consolidation.
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We do not purport to express an opinion on any laws other than applicable
federal bankruptcy law of the United States of America in effect as of the date this
opinion is given. This opinion is given only on the date hereof, and we assume no
obligation to inform you of changes in the facts or law bearing on this opinion even if
such changes are brought to our attention.
The opinion expressed herein is given only for the benefit of, and may be relied
upon by, Lender, its successors and assigns, any servicer of the Loan, any rating
agency that is rating the pool of loans in which the Loan is securitized and any
trustee or servicer appointed in connection with a securitization of the Loan, solely in
connection with the transactions contemplated by the Loan Documents, and may
not be relied upon by any other party or for any other purpose without our prior
written consent.
Very truly yours,
[Locke Lord LLP]
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Lorne has extensive experience in complex real estate related financings secured
by a wide array of property types, including office, retail, hotel, laboratory and
other special use properties. He is proficient on lender or borrower side multiproperty/multi-jurisdictional financings, mortgage-backed single and multiple
property securitizations, sale/leaseback transactions, credit tenant lease
financings, senior preferred equity investments and permanent, construction,
bridge and single/multiple tier mezzanine loan financings.
He advises developers, entrepreneurs, funds and investors in connection with the
acquisition, disposition, ownership, use, permitting, financing, development,
construction and leasing of commercial real estate.

Lorne routinely interacts with lenders, SPE borrowers and rating agencies in
connection with securitized loan transactions reviewing or rendering complex
nonconsolidation opinions, true sale/lease opinions, zoning and permitting
opinions and other types of specialized opinions used in real estate financing
transactions. He is knowledgeable and experienced in designing sophisticated
special purpose bankruptcy remote ownership structures and complying with
rating agency guidelines and criteria.
Lorne is a regular contributor and participant at seminars and other finance and
real estate industry events. He has been recognized as a leader in his field by
Chambers USA.
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