Presenting a live 90-minute webinar with interactive Q&A

Representing Men in Divorce,
Paternity and Custody Cases
Negotiating Spousal and Child Support, Custody Arrangements, and More
WEDNESDAY, AUGUST 3, 2016

1pm Eastern

|

12pm Central | 11am Mountain

|

10am Pacific

Today’s faculty features:
Richard G. Kent, Partner, Meyers Breiner & Kent, Fairfield, Conn.
Kristin K. Zurek, Partner, Cordell & Cordell, Chesterfield, Mo.
Melissa L. Isaak, Attorney, The Isaak Law Firm, Montgomery, Ala.

The audio portion of the conference may be accessed via the telephone or by using your computer's
speakers. Please refer to the instructions emailed to registrants for additional information. If you
have any questions, please contact Customer Service at 1-800-926-7926 ext. 10.

Tips for Optimal Quality

FOR LIVE EVENT ONLY

Sound Quality
If you are listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.
If the sound quality is not satisfactory, you may listen via the phone: dial
1-866-961-9091 and enter your PIN when prompted. Otherwise, please
send us a chat or e-mail sound@straffordpub.com immediately so we can
address the problem.
If you dialed in and have any difficulties during the call, press *0 for assistance.
Viewing Quality
To maximize your screen, press the F11 key on your keyboard. To exit full screen,
press the F11 key again.

Continuing Education Credits

FOR LIVE EVENT ONLY

In order for us to process your continuing education credit, you must confirm your
participation in this webinar by completing and submitting the Attendance
Affirmation/Evaluation after the webinar.
A link to the Attendance Affirmation/Evaluation will be in the thank you email
that you will receive immediately following the program.
For additional information about continuing education, call us at 1-800-926-7926
ext. 35.

Program Materials

FOR LIVE EVENT ONLY

If you have not printed the conference materials for this program, please
complete the following steps:
•

Click on the ^ symbol next to “Conference Materials” in the middle of the lefthand column on your screen.

•

Click on the tab labeled “Handouts” that appears, and there you will see a
PDF of the slides for today's program.

•

Double click on the PDF and a separate page will open.

•

Print the slides by clicking on the printer icon.

Richard Kent, Esq.
Meyers Breiner & Kent, L.L.P
rkent@mbnllp.com

1. Don’t set expectations too high
2. Get a fair and reasonable retainer

under all the circumstances.
3. Get a retainer letter signed.

6

1. Mark the diary attorney-client privileged

to avoid it being discovered .
2. Make daily entries with respect to his
contact with the child or children, along
with any correspondence from the other
spouse.

7

1.

2.

Be an active participant in all school
activities going forward, including but
not limited to parent-teacher
conferences and back to school events.
Actively participate in assisting with
homework assignments and sign all
paperwork as necessary.
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1. Gather sufficient character
witnesses who have observed the
client with minor child or children
and can testify as to the client's
good character and parenting.
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1. Be sure that the notice provision in the
Separation Agreement or Decree has been
complied with.
2. Compare and contrast the school systems with
respect to the proposed relocation and where
the child or children currently live.
3. Be sure that an AMC or GAL is appointed to
investigate the move and the respective school
districts and the impact on the best interests of
the minor child.
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Melissa L. Isaak, Esq.
Isaak Law Firm
melissa@protectingmen.com
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Establishing or Challenging Paternity
Presumption of paternity if

child born to intact marriage.
This presumption is
rebuttable.
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Establishing Paternity

 If you are not married and paternity is

not established, you have no legal
rights to the child.
 It is important that the alleged father
signs the Putative Father Registry
within 30 days of the birth of the child.
 If the Putative Father Registry is not
signed, the alleged Father may have
lost his right to object to an adoption of
the child.
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Establishing Paternity

 Sign all affidavits of Paternity at the

hospital, or as soon as you can after the
child is born.
 Have an attorney prepare an
acknowledgement of parenthood to be
signed by both parents.
 If you suspect, or want verification of
paternity, do not acknowledge
paternity until you are sure.
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Establishing Paternity
 Child Support Orders only cover child

support. Not custody or visitation.
 Obligation to pay support with no right
to visit with the child.
 No decision making authority regarding
any issues related to the child.
 File Petition to Establish Paternity and
Custody.
 Designation of Sole (Primary) custodian if
child support ordered.
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Challenging Paternity
Request a DNA test.
May be ordered to pay

retroactive child support.
Must request test prior to the
establishment of paternity.
Courts disfavor the
illegitimacy of children.
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Representing Men in Child Custody
and Spousal Support Cases
Kristin K. Zurek
Litigation Partner
Cordell & Cordell, P.C.
kzurek@cordelllaw.com
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Child Support
• If you’re dealing with children in a case, you’re
dealing with support of the child
• The public policy across the country is that
both parents are going to contribute towards
the upkeep of their child.
• The question then becomes the amount to be
paid
– Which will likely be mostly determined by the
child support guidelines in your state
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Child Support
• You will want to be strategic up front in your
case to make sure to position your client best
in a child support case
– Get his last three years of tax returns
– Get his year end paystubs for the last three years
of his work as it’s easy to review extra yearly pay
received
– If he’s shift work, get some paystubs to show
differences between non overtime hours and
overtime hours
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Child Support
• By having your client produce copies of taxes, you
can see fluctuations in all sorts of income on his
taxes
• See if your state law allows for averaging of
income, as oftentimes Mom is waiting to file
when Dad’s at the top of his financial game.
• Averaging allows for some fairness to the process
– think of car salesman, or restaurant owner, or
even hourly employees forced to work overtime
in spurts
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Child Support
• Practical Tip: KNOW WHAT IS CONSIDERED
INCOME in your jurisdiction
–
–
–
–
–
–
–
–

Bonuses & Commissions
Overtime
Trust income
Extra “side business” income
Social Security Benefits for the parent
Retirement benefits
Dividends
Military housing and subsistence allowances
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Child Support
• What if my client is self employed?
• Make sure you know the rules in your jurisdiction, but
seems to usually be gross business income MINUS
reasonable business expenses
• Be careful to consider if your state adds back in
reimbursements for expenses, or in kind payments by
the business for personal expenses
– If the business is paying your client’s house payment, it may
be income
– If the business is paying for a company car your client drives
everywhere, it may be income
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Child Support
• If your client is self employed and his books
are a mess, have him hire an accountant
– You will need an expert to help testify as to the
hot mess that is his livelihood
– If it appears that he’s running a lot of personal
expenses through the business, the accountant
will pay for himself if he can help you carve off
some of those personal expenses in an income
calculation
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Child Support
• What if either client is receiving trust money?
• Check your local case-law, but oftentimes states look to
a parent’s ability to control the assets of the trust, to
control payments, and how long it’s expected the
parent will continue to receive the income
• If you have this situation, get a copy of the trust and
account statements supporting the same for the last
three years
• If you don’t understand this stuff, find a lawyer friend
who can help you wade through it
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Child Support
• Her Income
– If she’s working, her info will be on her tax returns
– Subpoena her last three year end paystubs too.
– If she’s not working, does your law allow you to
impute income to her? Do you need to hire a
vocational examiner to review her past working
history to be able to effectively argue a nice
number for imputation of income?
– Vocational examiner can also help with part time
versus full time work
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Child Support
• Thorny issues:
– What do you do when she makes more than he
does?
– What do you do when you split custody equally,
and mom still want support from dad?
– What do you do when you split custody equally,
and dad wants support from mom?
– If dad ends up with more custody, how do you
push Judge to get support from mom?
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Child Support
• Practical Tip: KNOW WHAT CHILD SUPPORT IS
SUPPOSED TO COVER
– This is a question I get every day in my practice
– Moms will continue to ask for more above and
beyond support
– If your client doesn’t stand up to those requests,
he will pay well above and beyond guideline
support
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Child Support
• PRACTICAL TIP: Know when it’s smart to go off
guidelines for support?
– Used to seeing it when Dad is paying for a majority of
other things for the child (college tuition, private
school tuition, extremely high medical bills)
– If it benefits your client now, make sure he’s well
aware of the modification standards for off guideline
support in the future
– If your Judges aren’t used to seeing support off
guidelines, does it make sense to deviate?
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Child Support
• What extras do you have to consider based
upon your state laws in the overall child
support package
– Child care costs for kids under the age of 12 or so
– Uncovered medical bills
– Extracurricular and extraordinary expenses
– Potential college exposure for tuition/room and
board
– TAKE AN OVERALL VIEW OF ALL EXPOSURE –
DON’T LOOK AT THEM INDIVIDUALLY
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Child Support
• The Dependency Exemption Fight

– Oftentimes hugely emotional for people
– Based solely on federal law
– Custodial parent is the one who has the physical
placement of the child for the greater portion of the
calendar year (it only takes one day) IRC 152e
– If decree is silent, it remains with the custodial parent
– Some states also have assumption that Mom receiving
support gets the exemption
– In short – unless your laws require them to be split,
expect to be prepared to negotiate for it if Dad wants
it
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Child Support
• Practical Tip: Be sure your client is taught
when support ends.
– Does your law have a positive duty on Mom’s
shoulders to let Dad know when kiddo is
emancipated?
– Make sure your client is aware of the steps to
terminate support.
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Spousal Support
• If you live/practice in states where you have
guidelines for spousal support – consider
yourselves lucky!
– Guidelines allow you to really effectively
financially plan with your client for what his
payments will be moving forward

• For those of you that don’t, buckle up as it’s a
ride through the Wild West of the law
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Spousal Support
• Every client who has spousal support exposure
wants to know:
– WHY DO I HAVE TO PAY?
– WHAT AM I GOING TO PAY?
– FOR HOW LONG?
– IF YOU CAN’T GIVE ME AN END DATE, HOW CAN
YOU STOP IT?
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Spousal Support
• Why does he have to pay?
– Likely because spouse was unemployed or is now
currently underemployed
– Wife likely took a career change or a career
slowdown once the kids came
– Vocational examiner is a worthy investment here
• Example of the doctor who was a stay at home mom,
but kid was 16 in litigation
• Example of the wife who was a sales rep who said she
can’t sell anymore as she doesn’t want to be away from
the kids
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Spousal Support
• What does he have to pay?

– If you’re lucky some states will cap the amount to be
paid at a percentage of net income, or to a certain
dollar figure
– If you’re not lucky, you need to go on a discovery
bonanza through wife’s claimed expenses on her
financial disclosures to try to minimize or discredit
what she claims are her actual and reasonable
expenses
• Example: Wife claiming $600 a month on clothing when
she’s a stay at home Mom
• Or Wife claiming she pays the first and second mortgage
when you know she’ll never be able to keep the house
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Spousal Support
• How Long does he have to pay?
– Some states cap the length of time of payment at
a certain time the law decided it would take to get
wife back into the workforce, or cap it tied to the
length of the marriage
– Other states make it modifiable, meaning you
have to petition the court to have it changed
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Spousal Support
• How do you modify
– Cohabitation of wife
• Doesn’t have to be with a boyfriend; can be kids who
came home from college and never went back out on
their own

– She now has a job and is making more money
than she made at the time of divorce
– She has income stream available to her from
retirement accounts granted in divorce, social
security payment eligible, or inheritance received
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Spousal Support
• Practical Tips on spousal support calculations

– Make sure kid expenses aren’t balled into wife’s
expenses. Oftentimes kid’s car payments, cell phones,
car insurance, gas money are still in wife’s expenses,
even if kids are now emancipated
– Don’t let expenses where she’s help paying for
grandkids go into the calculation. Grandkids are not
your client’s responsibility
– Pay close attention to Wife’s expenses. Is she saving in
a bank account? Paying on a life insurance policy?
Putting money into a 401k? Some states don’t allow a
wife to save and then ask for money from Husband
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Spousal Support
• Remember to take into account the tax consequences
of maintenance in your calculations & income
considerations in initial determination
• Hire an accountant to help out with this if necessary,
and most times it is

– Can help with review/analysis of bank records
– Provide accurate statement of net incomes of parties (esp.
helpful for self-employed client)
– Analyze investments and debts of the parties to help with
best property division to minimize claim
– Provide testimony on projected income from income
producing property
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Spousal Support
• Practical Tip:
– If your client has spousal support exposure, make
sure he takes the spousal support as the
deduction off his taxes each year
– You may be surprised and have some success at a
modification of spousal support proceeding where
the wife didn’t take the support as income, and it
was caught either by the IRS or the Court itself
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Spousal Support
• Thorny issues:
– What if he makes less than she does, and he
needs spousal support?
– What if he’s “too embarrassed” to ask for spousal
support?
– What if he has been a stay at home dad most of
his life, and now he’s facing divorce?
– What if he’s been underemployed for most of the
marriage?
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Spousal Support
• Practical Tip: Most male clients I’ve ever had are
more than willing to pay for their kids, but less
willing to pay for their wives.
• Practical Tip: Call the Judge out on the sexism
card if your client is the one asking for support.
• You will find much success in using your legal
knowledge and some of these tips to help
minimize his claim to his wife, and to set him up
for either a date on which support would
terminate, or position him well for a modification
down the road.
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Melissa L. Isaak, Esq.
Isaak Law Firm
melissa@protectingmen.com
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• Majority of states distribute marital assets
through equitable distribution.
• Property divided in a “fair and equitable
manner” regardless of who earned or acquired
the property during the marriage.
• Property acquired prior to the marriage not to
be distributed, unless it was used for the benefit
of the marriage, or sustained by marital funds.
• Discretion of the Judge.
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• If the property was acquired prior to the

marriage, show documentation of the
ownership or equity in the property at the
time of marriage.
• Only equity in real property that was
acquired during the marriage is subject to
distribution.
• Just at parties share in the appreciation of
assets, they also share in the losses.
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• Must have all documentation in Court, on

the day of Court.
• Many litigants are able to prove
assertions, but are not prepared to
support the assertions on the day of
Court.

• Call witnesses to authenticate all

necessary documents (appraisals, repairs,
financial docs, etc).

46

• Only a handful of states.
• Premarital property remains the

separate property of the spouse.
• All property acquired during the
marriage is generally equally
divided.
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• Personal property is generally awarded to the
respective parties. However, if acquired during
marriage, estimate value.
• Clothes
• Jewelry
• Tools
• Family heirloom items
• Household furnishings generally divided relatively
equally, however custody of children factors in.
• Belongings of children follow the children.
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• Place a value on all property.
• Insurance documents may be

helpful.
• Remember pictures and
children’s keepsakes.
• Don’t hide assets.
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•

•
•
•
•
•
•
•
•
•

The financial condition and earning power of each
spouse.
Value of each spouse’s separate property
The degree to which each spouse contributed to the
acquisition of the marital property.
The degree to which each spouse contributed to the
education and earning power of the other spouse.
Future financial needs and liabilities of each spouse.
Ages and overall health of each spouse.
The liquidity of marital property.
Premarital and prenuptial agreements.
Spousal maintenance or alimony obligations.
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• Typically, the Courts will distinguish between debts
acquired before and after marriage.
• Generally, the debts of the marriage are treated as
being the responsibility of both parties, regardless
of who acquired the debt.
• Debt may be allocated to the party who is more able
to pay the debt, regardless of who acquired the debt.
• Regardless of who is held responsible for the marital
debt by the Court, the creditors will still be able to
pursue the party who originally contracted for the
debt.
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• Judges may consider the conduct of the parties
when allocating debt to the parties.
• If a spouse files for bankruptcy after being assigned
a joint-debt, the bankrupt spouse is released from
liability from the creditor for that debt.
• While they may be legally released by the creditor,
they will still by responsible for the debt pursuant to
the Divorce Decree or Separation Agreement.
• Insert language into the agreement regarding the
filing of bankruptcy.
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