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Sound Quality
If you are listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.
If the sound quality is not satisfactory, you may listen via the phone: dial
1-877-447-0294 and enter your Conference ID and PIN when prompted.
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately
so we can address the problem.
If you dialed in and have any difficulties during the call, press *0 for assistance.
Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom
right of the slides. To exit full screen, press the Esc button.
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In order for us to process your continuing education credit, you must confirm your
participation in this webinar by completing and submitting the Attendance
Affirmation/Evaluation after the webinar.
A link to the Attendance Affirmation/Evaluation will be in the thank you email
that you will receive immediately following the program.
For additional information about continuing education, call us at 1-800-926-7926
ext. 2.

Program Materials

FOR LIVE EVENT ONLY

If you have not printed the conference materials for this program, please
complete the following steps:
•

Click on the link to the PDF of the slides for today’s program, which is located
to the right of the slides, just above the Q&A box.

•

The PDF will open a separate tab/window. Print the slides by clicking on the
printer icon.
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Mr. Place exclusively assists personal injury victims and plaintiff counsel with complex lien resolution problems using his
more than 20 years of subrogation experience to ensure the settlement dollars created by the trial attorney are protected.
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'Bounty hunter'
George Rawlings
may be the richest
Kentuckian you've
never heard of
- Courier Journal
April 5, 2018

“it as a white-collar
sweat shop where
everything – and
everyone – is
micromanaged.”
- Courier Journal
April 5, 2018
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The Recovery Agent








Typically not attorneys
Well aware of the law – but in a scripted sense
Large file loads
Motivated to settle – have monthly/quarterly recovery goals
Personal animosity greatly impacts ability to resolve
Typically cost of litigation is paid by the recovery vendor and not the employer group or TPA.
If reducing fee or waiving costs for client make sure recovery agent knows.

 The recovery agent only cares about the numbers.
 Total settlement
 Total Fees
 Total Costs
 Total out of pockets
 Other liens
 Lump sum vs. structure
 Amount apportioned to plan participant
 Amount apportioned for medical damages
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29 U.S.C. §1024(b)(4)
“The administrator shall, upon written request of any participant or
beneficiary, furnish a copy of the latest updated summary, plan
description, and the latest annual report, any terminal report, the
bargaining agreement, trust agreement, contract, or other instruments
under which the plan is established or operated. The administrator may
make a reasonable charge to cover the cost of furnishing such complete
copies. The Secretary may by regulation prescribe the maximum amount
which will constitute a reasonable charge under the preceding sentence.”
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29 U.S.C. §1024(b)(4)
“The administrator shall, …”
In the application of this statutory obligation the federal bench has universally agreed
that “administrator” is a term of art and only means the “Plan Administrator.”

“The statutory language is clear and unambiguous, and admits of no other
interpretation.”
 McKinsey v. Sentry Ins., 986 F.2d 401, 404 (10th Cir. 1993) (citing Griffin v. Oceanic Contractors, Inc., 458 U.S. 564, 571 (1982))







Tetreault v. Reliance Standard Life Ins. Co., 769 F.3d 49, 59 (1st Cir. 2014)
Coleman v. Nationwide Life Ins. Co., 969 F.2d 54, 62 (4th Cir. 1992), as amended (July 17, 1992)
Moran v. Aetna Life Ins. Co., 872 F.2d 296, 299–300 (9th Cir. 1989)
Davis v. Liberty Mut. Ins. Co., 871 F.2d 1134, 1138 (D.C. Cir. 1989)
Allena Burge Smiley v. Hartford Life and Accident Insurance Company, et. al, No. 15-10056 (11th Cir. 2015)
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Anthem 2018
Boilerplate
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29 U.S.C. §1024(b)(4)
“upon written request of any participant or beneficiary …”
“The term ‘participant’ means any employee or former employee of an employer, or any member or
former member of an employee organization, who is or may become eligible to receive a benefit of any
type from an employee benefit plan which covers employees of such employer or members of such
organization, or whose beneficiaries may be eligible to receive any such benefit.”
 29 U.S.C. §1002(7)
“The term ‘beneficiary’ means a person designated by a participant, or by the terms of an employee
benefit plan, who is or may become entitled to a benefit thereunder.”
 29 U.S.C. §1002(8)
 The request does not need to be made by certified or registered mail.
 The statute does not specifically authorize an agent or attorney to send this request.
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29 U.S.C. §1024(b)(4)
“furnish a copy of the latest updated summary, plan description, and
the latest annual report, any terminal report, the bargaining agreement,
trust agreement, contract, or other instruments under which the plan is
established or operated.”
 The purpose of this extremely broad language is to allow the plan member to fully understand how
the plan is “established and operated” so that they can effectively participate, receive all their benefits,
and to understand their rights and responsibilities.
 The definition of “other instruments under which the plan is established or operated” includes the
agreements between the ERISA plan, the Third Party Administrator (TPA) and the recovery vendor.
 Administrative Services Agreements (ASA)





Shaver v. Operating Eng'rs Local 428 Pension Trust Fund, 332 F.3d 1198, 1202 (9th Cir. 2003)
Heffner v. Blue Cross and Blue Shield of Alabama, Inc., 443 F.3d 1330, 1343 (11th Cir. 2006)
Michael v. American International Group, Inc., No. 4:05CV02400 ERW, 2008 WL 4279582 (E.D. Mo. 2008)
Grant v. Eaton, S.D.Miss, Civil Action No. 3:10CV164TSL-FKB (2013)
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Sample Request
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Requested Materials
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29 U.S.C. §1132(c)(1)(B)
“ADMINISTRATOR’S

REFUSAL TO SUPPLY REQUESTED INFORMATION; PENALTY FOR FAILURE TO PROVIDE ANNUAL REPORT IN

COMPLETE FORM

Any administrator … who fails or refuses to comply with a request for any information which such
administrator is required by this subchapter to furnish to a participant or beneficiary (unless such failure
or refusal results from matters reasonably beyond the control of the administrator) by mailing the
material requested to the last known address of the requesting participant or beneficiary within 30 days
after such request may in the court’s discretion be personally liable to such participant or beneficiary in
the amount of up to $100 a day from the date of such failure or refusal, and the court may in its
discretion order such other relief as it deems proper. For purposes of this paragraph, each violation
described … with respect to any single participant or beneficiary, shall be treated as a separate
violation.”
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29 CFR § 2575.502c-1
“Adjusted civil penalty under section 502(c)(1)
In accordance with the requirements of the 1990 Act, as amended, the maximum amount of the civil
monetary penalty established by section 502(c)(1) of the Employee Retirement Income Security Act of
1974, as amended (ERISA), is hereby increased from $100 a day to $110 a day. This adjusted penalty
applies only to violations occurring after July 29, 1997.”









Law v. Ernst & Young, 956 F.2d 364, (1st Cir. 1992)
Gorini, 94 Fed. Appx. 913, (3rd Cir. 2004)
Bartling v. Fruehauf Corp.,29 F.3d 1062, (6th Cir.1994)
Leister v. Dovetail, Inc., 546 F.3d 875, (7th Cir. 2008)
Brown v. Aventis Pharma., 342 F.3d 822, (8th Cir. 2003)
Daughtrey v. Honeywell, Inc., 3 F.3d 1488, (11th Cir.1993).
Huss v. IBM Medical Plan, No. 07 C 7028, (N.D Dis. Ill. Nov. 4, 2009)
Harris-Frye v. United of Omaha, (E.D. Tenn. Sept. 21, 2015)
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Common Responses
 THE RECOVERY VENDORS
“Optum has received your request for plan documents. It is our position that section 104(b) of ERISA [29
U.S.C. sec. 1024(b)] does not apply to Optum, since Optum is not the plan administrator. See, e.g.,
Nechis v. Oxford Health Plans, Inc., 421 F.3d 96, 104 (2d Cir. 2005). Nevertheless, without waiving any
objections or defenses, and solely as an accommodation, we are enclosing copies of the following
documents:”
 The Form 5500
 Incomplete copy of an outdated SPD
 Demand for full repayment
 The Plan Administrator
“We are sorry to hear about your injury, please tell us exactly what you need.”
“We are sorry to hear about your injury, please contact (Rawlings, Optum, Equian, Conduent, etc.)”
“We are sorry to hear about your injury, but we don’t have copies of the Administrative Services
Agreements.”
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Next Steps
 THE RECOVERY VENDORS
 They are correct in that they owe no obligation to provide any documentation to the plan participant.
 They operate as a volume based business and have specific instructions not to contact the ERISA
plans for routine matters.
 They are motivated to make recoveries, not provide documents – use this dynamic!
 “If you are going to demand 100% repayment then my client has no choice but to demand 100%
compliance.”
 The Plan Administrator
 After 30 days have expired, and every 30 days thereafter, send a letter to the Plan Administrator
advising them of the breach and include a calculation of the potential penalties.
 “Thank you for your courteous response; however, as we are in a potentially adversarial posture I do
not believe it appropriate for me to provide guidance on how to comply with your statutory
obligations. I recommend you hire counsel.”
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Fiduciary Duty
“The purpose of the penalty is not to punish defendants’ bad faith actions or for any resulting prejudice
to plaintiffs, but rather “to induce administrators to timely provide participants with requested plan
documents, and to penalize failures to do so.”
Bartling v. Fruehauf Corp., 29 F.3d 1062, 1068 (6th Cir.1994).
“29 U.S.C. § 1132(c), therefore, seeks to punish administrators for their failure to respond to
beneficiaries’ requests, not to compensate beneficiaries for their lack of access to requested
documents.”
Harris-Frye v. United of Omaha, (E.D. Tenn. 9/21/15)
“[A]n ERISA ‘fiduciary may not, in the performance of [its] duties, ‘materially mislead those to whom the
duties of loyalty and prudence are owed.’” . . . This responsibility encompasses “not only a negative duty
not to misinform, but also an affirmative duty to inform when the trustee knows that silence might be
harmful.’ Unisys Corp. Retiree Med. Benefits Erisa Litig. v. Unisys Corp., 579 F.3d 220, 228 (3d Cir. 2009),
cert. denied sub nom. Unisys Corp. v. Adair, 559 U.S. 940 (2010)”
U.S. Airways v. McCutchen, Case 2:08-cv-01593-DSC (W.D. PA. March 16, 2016).
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IRS Form 5500

All the boxes are checked?
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SPD vs MPD
“Justice SCALIA, with whom Justice THOMAS joins, concurring in the judgment
I agree with the Court that § 502(a)(1)(B) of the Employee Retirement Income Security Act of 1974
(ERISA), 29 U.S.C. § 1132(a)(1)(B), does not authorize relief for misrepresentations in a summary plan
description (SPD). I do not join the Court's opinion because I see no need and no justification for
saying anything more than that.”
CIGNA v. Amara, 131 S. Ct. 1866 (U.S. 2011)
“We have made clear that the statements in a summary plan description ‘communicat[e] with
beneficiaries about the plan, but . . . do not themselves constitute the terms of the plan’.”
U.S. Airways v. McCutchen, 133 S. Ct. 1537(2013) citing CIGNA v. Amara, 131 S. Ct. 1866 (2011)
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Words Matter
“[T]he provisions of this title . . . Shall supersede any and all state laws in so far as they may now or
hereafter relate to any employee benefits plan.”
29 U.S.C. § 1144(a)
“PERSONS EMPOWERED TO BRING A CIVIL ACTION- A civil action may be brought—
by a participant beneficiary, or fiduciary (A) to enjoin any act or practice which violates any provision of
this subchapter or the terms of the plan, or (B) to obtain other appropriate equitable relief (i) to redress
such violations or (ii) to enforce any provisions of this subchapter or the terms of the plan; …”
29 U.S.C. § 1132(a)(3); ERISA §502(a)(3)

If it is not in the language, then they can’t do it!
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Funding Status
Self-Funded Plan: An insurance arrangement in which the employer assumes direct financial
responsibility for the costs of enrollees’ medical claims. Employers sponsoring self-funded plans
typically contract with a third-party administrator or insurer to provide administrative services for the
self-funded plan.
Fully Insured Plan: An insurance arrangement in which the employer contracts with a health plan that
assumes financial responsibility for the costs of enrollees’ medical claims

“[ERISA] exempts self-funded plans from state
insurance laws, including reserve requirements,
mandated benefits, premium taxes, and
consumer protection regulations.”
“2013 Employer Health Benefits Survey,” Kaiser
Family Foundation, August 20, 2013
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Exceptions
“The Exception of Certain Plans - The provisions of this subchapter shall not apply to any employee
benefit plan if
(1)such plan is a governmental plan (as defined in section 1002(32) of this title);
(2)such plan is a church plan (as defined in section 1002(33) of this title);”
29 U.S.C. §1003(b)
“The term “governmental plan” means a plan established or maintained for its employees by the
Government of the United States, by the government of any State or political subdivision thereof, or by
any agency or instrumentality of any of the foregoing...”
29 U.S.C. §1002(32)
“The term “church plan” means a plan established and maintained … by a church or by a convention or
association of churches which is exempt from tax…”
29 U.S.C. §1002(33)
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Plan Funding
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Sereboff
Two Part Test
1.

“… equitable lien on a specifically identified fund, not from the Sereboffs’ assets generally…”
Sereboff v. Mid Atlantic Medical Services, Inc., 547 U.S. 356 (2006)

 The language must identify a particular fund distinct from the member’s assets from which
reimbursement is to be made
2. “…seek to recover a particular fund from the defendant…”
Sereboff v. Mid Atlantic Medical Services, Inc., 547 U.S. 356 (2006)
 The language must identify the particular share of that fund to which the medical benefits plan is
entitled
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Sereboff- In Practice
Popowski v. Parrott, 461 F.3d 1367 (11th Cir. 2006)
“The Plan has a lien on any amount
recovered by the Covered Person
whether or not designated as payment
for medical expenses. This lien shall
remain in effect until the Plan is repaid
in full. The Covered Person . . . Must
repay to the Plan the benefits paid on
his or her behalf out of the recovery
made from the third party or insurer.”
 United Distributors Plan

“If … the Covered Person receives a settlement, judgment,
or other payment relating to the accidental injury or illness
from another person, firm, corporation, organization or
business entity paid by, or on behalf of, the person or entity
who allegedly caused the injury or illness, the Covered
Person agrees to reimburse the Plan in full, and in first
priority, for any medical expenses paid by the Plan relating
to the injury or illness.”
 Mohawk Plan

30

Construed Against
Drafter

 Does the language reach to first party coverage? (i.e. UIM, UM)
 Often language is silent or vague.

 Does the language overcome “made whole”?
 The Plan language need only confer an unqualified right to recover.
1st, 3rd, 4th, 5th , and 8th
 Specific Plan language is required.
6th, 7th, 9th , and 11th
 No default rule.
2nd , 10th , and D.C.
 Does the language overcome “common fund”?
If language is silent then a reduction of attorney fees may be appropriate.
“If [The Plan] wishe[s] to depart from the well-established common-fund rule, it ha[s] to
draft its contract to say so
U.S. Airways v. McCutchen, 133 S. Ct. 1537 (2013)
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McCutchen
Is it really as bad as the Rawlings memo says?
“McCutchen [ ] cannot rely on
enrichment to defeat US Airways [
Those principles … are ‘beside the
demand what they bargained for in a

theories of unjust
] plan’s clear terms.
point’ when parties
valid agreement.”

“The agreement itself becomes the measure of the parties’
equities; so if a contract abrogates the common-fund
doctrine, the insurer is not unjustly enriched by claiming
the benefit of its bargain.”
“[If] [t]he express contract term … contradicts the
background equitable rule … the agreement must govern.”

U.S. Airways v. McCutchen, 133 S. Ct. 1537 (2013)
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Lessons from McCutchen
 Use 29 U.S.C. §1024(b)(4) – This would have changed everything in this case.
 Read the Master Plan Document (MPD) – This alone reduced the repayment to U.S. Airways by 85%
 “Common Fund,” “Attorney Fund,” and “Fund Doctrine” are magic words – without them there is a
strong argument that this existing background equitable principal should be applied.
“The words of a plan may speak clearly, but they may also leave gaps. And so a court must often “look
outside the plan’s written language” to decide what an agreement means. CIGNA v. Amara, 563 U. S. ,
(slip op., at 13); see Curtiss-Wright, 514 U. S., at 80–81.”
U.S. Airways v. McCutchen, 133 S. Ct. 1537 (2013)
“In their brief in opposition to the petition they conceded that, under the contract, ‘a beneficiary is
required to reimburse the Plan for any amounts it has paid out of any monies the beneficiary recovers
from a third-party, without any contribution to attorney’s fees and expenses.”
U.S. Airways v. McCutchen, 133 S. Ct. 1537 (2013) Scalia’s dissent citing Brief in Opposition 5 (emphasis
added); See Brief for Petitioner 18, and n. 6; Brief for Respondents 29; Brief for United State as Amicus
Curiae 21.
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Audit & Dispute
 Recovery vendor is not in control of bills so mistakes are common.
 Inability to parse individual bills can be helpful.
Medical Malpractice – What would have been incurred regardless of malpractice?
Pre-existing – Treatment is partially related to previous injuries.
 Much easier for recovery agent to remove unrelated bills than it is to obtain approval for a
reduction.
 ERISA plans can only recover for medical benefits that are a result of the subject injury.
 If you are not claiming an injury as an element of damages then the ERISA group can’t recover for
that particular charge.
 Don’t burn the candle at both ends. If you claim the bills in the underlying case, don’t try and tell
the recovery agent they don’t relate – this is the number one thing they are expecting.
 If plaintiff has multiple healthcare plans be sure to compare the claim summaries to verify no
duplicate payments.
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Montanile
Montanile v. Board of Trustees of Nat. Elevator Industry Health Benefit Plan, 135 S. Ct. 651 (2016)
“We hold that, when a participant dissipates the whole settlement on nontraceable
items, the fiduciary cannot bring a suit to attach the participant’s general assets
under §502(a)(3) because the suit is not one for ‘appropriate equitable relief’.”
“[W]here a person wrongfully dispose[d] of the property of another but the
property cannot be traced into any product, the other . . . cannot enforce a
constructive trust or lien upon any part of the wrongdoer’s property.”
“The Board had sufficient notice of Montanile’s settlement to have taken various
steps to preserve those funds. Most notably, when negotiations broke down and
Montanile’s lawyer expressed his intent to disburse the remaining settlement funds
to Montanile unless the plan objected within 14 days, the Board could have—but
did not—object. Moreover, the Board could have filed suit immediately, rather than
waiting half a year.”
“[T]he nature of the Board’s underlying remedy would have been equitable had it
immediately sued to enforce the lien against the settlement fund then in
Montanile’s possession.”
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Introductory
video
https://www.youtube.com/w
atch?v=xqUKmcdb8zM&t=5s
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Resolving ERISA
Lien Assertions
Prof. Roger Baron
E-mail: Roger.Baron@usd.edu
Web site: erisawithprofessorbaron.com
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Wal-Mart Stores, Inc. v. Shank, 500 F.3d
834, 837 (8th Cir. 2007) cert denied 552
U.S. 1275, (Mar. 17, 2008)
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Three Stages of My Involvement (Getting
Serious about how to handle the ERISA Lien)
• 1st: As soon as case comes in door – best time to seek assistance
• 2nd: On the verge of receiving funds (or close thereto) and
releasing tortfeasor BUT Before releasing the tortfeasor – this is a
good time, too. Not as good as # 1, but there is still much
opportunity to be successful in resolving the ERISA lien assertion
• 3rd: After settlement funds have been received and tortfeasor
has been released. At this stage, it is the least effective
opportunity to accomplish a good result. The insured and
attorney are in a “breach of the terms of the plan document” and
ready to be sued or have been sued in federal court.

42

Beware:
The Self-Help Remedy
(similar to remedy exercised by Disability
Insurers; ERISA Plan denies payment on pending
or future claims in order to “pay itself back”)
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“ERISA says nothing about subrogation provisions.
ERISA neither requires a welfare plan to contain a
subrogation clause nor does it bar such clauses or
otherwise regulate their content.”
Member Servs. Life Ins. Co. v. Am. Nat’l.
Bank & Trust Co. of Sapupla, 130 F.3d
950, 958 (10th Cir. 1997)(quoting Ryan v.
Fed. Express Corp., 78 F.3d 123, 127 (3rd
Cir. 1996)).
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"The Hawai’i Statutes only impact the insurer’s
subrogation rights against a third party tort
settlement fund. There are no statutory
provisions of ERISA that address
reimbursement limitations. Thus, no conflict
exists between the Hawai’i Statutes and
ERISA.“

Rudel v. Hawai'i Management Alliance
Association, ___ F.3d ___, 2019 WL 4283633
(9th Cir. Sept. 11, 2019)
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Missouri Case which is currently
pending. The applicable Summary
Plan Description (hereinafter “SPD”)
provides as follows:
“If ERISA or another federal law does
not apply, the Plan is governed by and
subject to the laws of the State of
Missouri.”
Section 17-7. Governing Law, p 100.
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Why isn’t
Subrogation/Reimbursement
in ERISA?
Who makes the Rules?
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Why isn’t
Subrogation/Reimbursement
in ERISA?
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Why isn’t
Subrogation/Reimbursement
in ERISA?
When ERISA was enacted by Congress in
1974, subrogation for health insurers was
uniformly prohibited in this country. Such
claims were deemed unlawful in all
jurisdictions.
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Why isn’t
Subrogation/Reimbursement
in ERISA?
Who makes the Rules?
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Who makes the Rules?
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Paul v. Virginia, 75 U.S. (8 Wall.) 168, 19 L.Ed. 357 (1868), (an
insurance contract (policy) is not a “transaction of
commerce”), meaning Congressional regulation of the
business of insurance was not permissible under the
Constitution. Accordingly, the regulation of the insurance
industry was thrust upon the states, leaving the federal
government with virtually no role in this area.
Some 80 years later -- United States v. South-Eastern
Underwriters Association, 322 U.S. 533, 64 S.Ct. 1162, 88
L.Ed. 1440 (1944), reversing its holding in Paul v. Virginia,
holding that insurance was indeed part of interstate
commerce and, as such, was subject to regulation by
Congress. Decided June 5, 1944
54

The Next Day: June 6, 1944 – D-Day

55

Congress quickly enacted the McCarran-Ferguson Act in 1945,
stating that the continued regulation by the several states of
the business of insurance is in the public interest. This Act,
which is very short, can be found in 15 U.S.C. §§ 1011-1014.
Consider the following language found in 15 U.S.C. § 1011:
Congress declares that the continued regulation and
taxation by the several states of the business of insurance
is in the public interest, and that silence on the part of
Congress shall not be construed to impose any barrier to
the regulation or taxation of such business by the several
states. (emphasis added)
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The ERISA preemption scheme (enacted 1974) operates under three controlling provisions, known
as the preemption clause, the saving clause, and the deemer clause. Those clauses are as follows:
The “preemption clause” – 29 U.S.C. 1144 (a):
“Except as provided in subsection (b) of this section, the provisions of this subchapter
and subchapter III of this chapter shall supersede any and all State laws insofar as they may now or
hereafter relate to any employee benefit plan described in section 1003(a) of this title and not
exempt under section 1003(b) of this title. This section shall take effect on January 1, 1975.”
(emphasis added)
The “saving clause” – 29 U.S.C. 1144 (b)(2)(A):
“Except as provided in subparagraph (B), nothing in this subchapter shall be construed
to exempt or relieve any person from any law of any State which regulates insurance, banking, or
securities.” (emphasis added)
The “deemer clause” – 29 U.S.C. 1144 (b)(2)(B):
“Neither an employee benefit plan described in section 1003(a) of this title, which is not
exempt under section 1003(b) of this title (other than a plan established primarily for the purpose
of providing death benefits), nor any trust established under such a plan, shall be deemed to be an
insurance company or other insurer, bank, trust company, or investment company or to be
engaged in the business of insurance or banking for purposes of any law of any State purporting to
regulate insurance companies, insurance contracts, banks, trust companies, or investment
companies.” (emphasis added)
57

The “saving clause” – 29 U.S.C. 1144 (b)(2)(A):
“Except as provided in subparagraph (B),
nothing in this subchapter shall be construed to
exempt or relieve any person from any law of any
State which regulates insurance, banking, or
securities.” (emphasis added)

58

States have put forward ameliorative doctrines
by both legislation and judicial decision, with a
number of states prohibiting it altogether.
See generally, Roger M. Baron, Subrogation: A
Pandora’s Box Awaiting Closure, 41 S.D.L.Rev.
237, 247-60 (1996).
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• When ERISA was enacted by Congress in 1974, subrogation for
health insurers was uniformly prohibited in this country. Such
claims were deemed unlawful in all jurisdictions.
• The first reported judicial decision involving a health insurer
seeking subrogation on a personal injury claim is the 1982
decision in Frost v. Porter Leasing Corp., 436 N.E.2d 387 (Mass.
1982), in which subrogation was denied.
• These types of claims began arising as ERISA “reimbursement
claims” in the late 1980s. Roger M. Baron, Public Policy
Considerations Warranting Denial of Reimbursement to ERISA
Plans: It’s Time to Recognize the Elephant in the Courtroom, 55
MERCER LAW REVIEW 595 (2004).
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HENCE: ERISA plans and their insurers seek to avoid
state law protections for victims through provisions
drafted in plan documents. These provisions grant an
unqualified right of subrogation/reimbursement even
though there is no federal statutory authorization for it.
The historical development of insurance regulation was
on the state level only and ERISA preempts state law.
REMEMBER: look for “Choice of Law” clauses in the
plan documents and urge the application of favorable
state law.
63

Also, by operation of ERISA’s “Saving Clause,” favorable state
law applies to Insured ERISA plans. FMC Corp. v. Holliday, 498
U.S. 52 (1990):
“On the other hand, employee benefit plans that are
insured are subject to indirect state regulation. An
insurance company that insures a plan remains an
insurer for purposes of state laws, ‘purporting to regulate
insurance’ after application of the deemer clause [of
ERISA]. The insurance company is therefore
not
relieved from state insurance regulation. The ERISA plan is
consequently bound by state insurance regulations insofar
as they apply to the plan’s insurer.” Id. at 62.
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Wurtz v. Rawlings Co., LLC, 761 F.3d 232, 239-41
(2d Cir. 2014), cert. denied, 135 S.Ct. 1400, 191
L.Ed. 2d 360 (2015) (Insured Health Plan must
comply with favorable New York anti-subrogation
law)
Rudel v. Hawai'i Management Alliance
Association, ___ F.3d ___, 2019 WL 4283633 (9th
Cir. Sept. 11, 2019) (Insured Health Plan must
comply with favorable Hawaii subrogation law)
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And, there is limited authority for the application of favorable
state law to Stop Loss insurers:
Connecticut Steel Corp. v. Cordova, Civil No. 3:95cv2728(AVC),
handed down on 10/30/96 (copy available upon request);
Providence Health Plans of Oregon v. Simnitt, 2009 WL 700873, (D.Or.
2009);

Texas Dep't. of Ins. v. Am. Nat'l. Ins. Co., 410 S.W.3d 843 (Tex.
2012);
Magellan Health Services, Inc v. Highmark Life Insurance Company,
755 N.W.2d 506, 2008 WL 2221979 (Iowa).
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Health coverage provided by HMOs through an ERISA
plan are subject to state regulatory law. Kentucky
Association of Health Plans, Inc. v. Miller, 538 U.S. 329
(2003); Rush Prudential HMO, Inc. v. Moran, 536 U.S.
355, 122 S.Ct. 2151, 153 L.Ed.2d 375 (2002).
There are lower court decisions which apply favorable
state subrogation law applied to ERISA health coverage
as an HMO. Singh v. Prudential Health Care Plan,
Incorporated, 335 F.3d 278 (4th Cir. 2003); Providence
Health Plan v. Charriere, 2009 WL 3275282 (D.Or.
10/13/09); Health Cost Controls v. Ross, 1997 WL 222877
(N.D. Ill. 1997)
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Be Assertive in Choosing the Forum and
Issues
“Removal of civil cases from state to federal courts results in a
precipitous drop in the plaintiffs’ win rate… The overall win
rate in federal civil cases is 57.97%, but in the subset of those
cases that have been removed to the win rate is only about
36.77%.” Clermont & Eisenberg, Do Case Outcomes Really
Reveal Anything About the Legal System? Win Rates and
Removal Jurisdiction, 83 Cornell L. Rev. 581, 581 (1998).
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Be Assertive in Choosing the Forum and
Issues
ERISA 29 U.S.C. § 1132(e)(1) and § 1132(a)(1)(B) vests concurrent
jurisdiction in state court of claims brought by ERISA beneficiaries to
recover benefits due, to enforce rights under the plan, or to clarify
rights to future benefits under the plan.
Concurrent Jurisdiction for state courts – trick is to avoid removal… order
to show cause … 3rd party defendant … 4th party defendant … party to
“approval proceeding” in probate court or state court … can’t be included
as a defendant or else removable.
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Miscellaneous
A. Special Situation … Victim is a Minor
B. Special Situation … Causation … med mal cases
involving failure to diagnose cancer … how much of
medical bills exist because of the disease, how much due
to the malpractice?
C. Sometimes state law (like South Dakota) is not very
favorable … might be better raising and asserting ERISA
rights than seeking to find a way to have state law apply
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Miscellaneous (cont’d)
D. Plan document issue – only terms of a plan document are
enforceable under ERISA. Provisions of SPD are not
enforceable supported by Cigna and McCutchen but
McCutchen actually dealt with Subrogation/Reimbursement
claim:
US Airways, Inc. v. McCutchen, 569 U.S. 88 (2013) the Court
stated in footnote 1:
“We have made clear that the statements in a summary
plan description ‘communicat[e] with beneficiaries about
the plan, but … do not themselves constitute the terms of
the plan.’ CIGNA Corp. v. Amara, 563 U.S. 421, 438, 131
S. Ct. 1866, 1878, 179 L. Ed. 2d 843, 856 (2011).”
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Miscellaneous (cont’d)
E. Anti-inurement argument, supported by two statutory provisions,
can be used in conjunction with demonstrating the unfairness of
subrogation and reason why it had always been prohibited under
the law:
Specifically, 29 U.S.C. § 1103(c) mandates that “the assets of a plan shall
never inure to the benefit of any employer and shall be held for the
exclusive purpose of providing benefits to participants in the plan and
their beneficiaries and defraying reasonable expenses of administration.”
(emphasis added).
Furthermore, the conduct of Plaintiff Employer as Plan Sponsor and as a
fiduciary is restricted by ERISA 29 U.S.C. § 1104(a) which provides that “a
fiduciary shall discharge his duties with respect to a plan solely in the
interest of participants and beneficiaries and (A) for the exclusive purpose
of: (i) providing benefits to participants and their beneficiaries; and (B)
defraying reasonable expenses of administering the plan.” (emphasis
added).
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Miscellaneous (cont’d)
F. Montanile v. Bd. of Trustees of Nat. Elevator Indus. Health Benefit Plan, ––– U.S. ––––, 136 S.
Ct. 651, 193 L.Ed.2d 556 (2016) (dissipation of assets).
In Board of Trustees of National Elevator v. Goodspeed, 2019 WL 1934475 (E.D.Pa. May 1,
2019), the tort victim collected a net settlement of $304,463 and attempted to defeat the
ERISA lien of $82,088.36 through dissipation of assets under the Montanile analysis. (This is a
method which I have continually recommended against.) The ERISA plan brought suit and the
trial court bifurcated discovery, first looking into whether there was a “an appropriate fund for
an equitable lien,” as required by Montanile. In this decision the Court used the doctrine of
tracing and found that the ERISA Plan could proceed, holding:
[The parties’] $ 200,000 certificate of deposit and the $ 62,000 van are traceable to the
settlement fund. Neither of these could be characterized as nontraceable items such as
services, food, or travel. The fact that both items first passed through the
joint
account owned by Defendant and his wife does not confer “nontraceable”
status
upon these two items. (emphasis added)
• It is my opinion that utilization of the Montanile holding is not a recommended approach to
defeat an ERISA lien.
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Miscellaneous (cont’d)
F. Montanile v. Bd. of Trustees of Nat. Elevator Indus.
Health Benefit Plan, ––– U.S. ––––, 136 S. Ct. 651, 193
L.Ed.2d 556 (2016) (dissipation of assets).
It is my opinion that utilization of the Montanile
holding is not a recommended approach to defeat an
ERISA lien.
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Worst Case Scenario Anecdotal
Anecdotal evidence: file where Plan’s attorney
selecting venue of his office on basis that
“enforcement” is being undertaken there, with
nationwide service of process under ERISA aiding
him
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