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STEVEN TOSCHER, ESQ.
Hochman Salkin Toscher Perez P.C.
9150 Wilshire Blvd., Suite 300, Beverly Hills, California 90212
T: 310 281-3200|F: 310 859 1430|toscher@taxlitigator.com
www.taxlitigator.com|www.taxlitigator.me
STEVEN TOSCHER specializes in civil and criminal tax controversy and litigation. He is a Certified Tax
Specialist in Taxation, the State Bar of California Board of Legal Specialization, a Fellow of the American
College of Tax Counsel and has received an “AV” rating from Martindale Hubbell. In addition to his law
practice, Mr. Toscher has served as an Adjunct Professor at the USC Marshall School of Business since 1995,
where he teaches tax procedure. He has also served on the faculty of the American Bar Association Criminal
Tax Fraud Program since 1998. He is a former Internal Revenue Agent with the Internal Revenue Service and
a trial attorney with the Tax Division of the United States Department of Justice in Washington where he
received its Outstanding Attorney Award.
Mr. Toscher is past-Chair of the Taxation Section of the Los Angeles County Bar Association and served as a member of the
Editorial Board for the Los Angeles Lawyer during 1996-1999. He is a member of the Accounting and Tax Advisory Board
of California State University, Los Angeles, Office of Continuing Education.
Mr. Toscher was the 2018 recipient of the Joanne M. Garvey Award. The award is given annually to recognize lifetime
achievement and outstanding contributions to the field of tax law by a senior member of the California tax bar.
Mr. Toscher is a frequent lecturer to professional groups and author on civil and criminal tax controversy topics. He is
frequent contributor to the Los Angeles Lawyer, The Journal of Tax Practice and Procedure and Tax Management Bureau
of National Affairs. He is a co-author of “Tax Crimes,” Bureau of National Affairs - Tax Management, Publication 636 2nd.
Mr. Toscher received his Bachelor’s Degree in Accounting from the University of Nevada, Las Vegas (with honors), and
received his Law Degree from the University of San Diego (summa cum laude). Mr. Toscher is a member of the State Bars
of California, Nevada, and Colorado. Mr. Toscher has been a member of the Faculty of the ABA Criminal Fraud Program for
many years.
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MICHEL STEIN, ESQ.
Hochman Salkin Toscher Perez P.C.
9150 Wilshire Blvd., Suite 300, Beverly Hills, California 90212
T: 310 281-3200|F: 310 859 1430|stein@taxlitigator.com
www.taxlitigator.com|www.taxlitigator.me
MICHEL R. STEIN is a principal at Hochman Salkin Toscher Perez, specializing in
controversies, as well as tax planning for individuals, businesses and corporations. For
almost 20 years, he has represented individuals with sensitive issue civil tax examinations
where substantial penalty issues may arise, and extensively advised individuals on foreign
and domestic voluntary disclosures regarding foreign account and asset compliance
matters.
Mr. Stein is well respected for his expertise and judgment in handling matters arising from the U.S.
Government’s ongoing enforcement efforts regarding undeclared interests in foreign financial
accounts and assets, including various methods of participating in a timely voluntary disclosure to
minimize potential exposure to civil tax penalties and avoiding a criminal tax prosecution referral. He
has assisted hundreds of individuals who have come into compliance with their foreign reporting
requirements through the OVDP, Streamline or otherwise.
Throughout his career, Mr. Stein has represented thousands of individual, business and corporate
taxpayers involved in civil examinations and administrative appeals, tax collection matters as well as
with possible assertions of fraudulent conduct and in defending criminal tax investigations and
prosecutions at every administrative level within the IRS. He has litigated tax cases in the U.S. Tax
Court, the U.S. District Court, and various U.S. Circuit Courts of Appeal. He continues to provide tax
advice to taxpayer’s and their advisors around the world.
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FBAR REPORTING

FOREIGN ACCOUNTS & ASSETS
Who Has Money Abroad?

•

Historical reasons

•

War and persecution

•

Families with international presence

•

Americans living overseas for a time

•

American business interests

•

Inheritance, gifts

•

Diversification

•

Tax Cheats (sometimes referred to as “clients”) . . .

www.taxlitigator.com
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FBAR OVERVIEW
Who Must File?

• A United States person must file an FBAR if that
person has:
― A financial interest in;
― Signature authority over; or
― Any other authority over any financial account(s) in a
foreign country if their aggregate value exceeds
$10,000 at any time during the calendar year

www.taxlitigator.com
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FBAR REQUIREMENTS

• By regulation, there is an obligation to file a FBAR report by:
• A “US Person”;
• Having a “financial interest” in, or “signature authority” or
•
•
•
•

“other authority” over;
One or more “financial accounts”;
Located in a “foreign country”;
Aggregate value of such account(s) exceeded $10,000;
At any time during the calendar year.

― 31 C.F.R. §1010.306(c), 31 C.F.R. §1010.350.
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FBAR
Penalties for Non-Compliance

• Potential civil penalties of:
― $10,000 per year for non-willful violations
― Up to 50% of the aggregate account value, per
year, for willful violations

• Potential criminal sanctions for a willful
violation
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WILLFULNESS

WILLFULNESS

•

Guidance on willfulness
― IRM examples of willful (IRM 4.26.16.4.5.3.8)
― Chief Counsel Office Memorandum (CCA 200603026)
― Judicial considerations


U.S. v. Williams
489 Fed. App. 655 (4th Cir., 2012)



U.S. v. McBride
908 F. Supp. 2d 1186 (U.S. Dist. Ct. of Utah, Cent. Div., 2012



U.S. v. Zwerner
Case No. 13-22082-CIV, Feb. 18, 2014 (S.D. Florida)
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WILLFULNESS (cont.)
― Judicial considerations
 U.S. v. Moore
Case No. C13-2063RAJ (W.D. Washington)
 U.S. v. Bohanec
Case No. 2:15-CV-4347 DDP
 Bedrosian v. U.S.
Case No. US DC ED Pa, Case No. 2:15-cv-05853
(E.D. P.A. 2017) (Remanded) (December 21, 2018)
 Jurnagin v. U.S.
Case No. Ct. Fed. Cl. (2017)
 Kimble v. U.S. (December 27, 2018)
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Willfulness Considerations
•

Was there knowledge of a reporting requirement?

•

Was there a conscious choice not to file the FBAR?

•

How does someone provide the requisite “specific reasons”
confirming that they did not know of the FBAR filing
requirements?

•

Was there a conscious effort to avoid learning about the FBAR
reporting and recordkeeping requirements - “Willful
Blindness” ?

•

Was the account disclosed to the preparer? Did the preparer
ask? Was the preparer qualified? Was the preparer paid?

•

Source of funds held in the foreign account – inherited/gift vs
unreported income

16
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Willfulness Considerations (cont.)
•
•
•
•
•
•

•
•
•
•
•
•
•

Account funds used as collateral for loans?
Account activity – deposits and withdrawals, debit cards, cash, etc.
Transfers to other foreign institutions? Is account closed?
U.S. passport used to open the account (dual citizens)?
Reasons account not held in name of the TP
Indications of intention to conceal existence of the account - title to
the account in a Lichtenstein foundation, Panamanian corporation,
shell offshore entity, trust or nominee (including under a numbered,
fictitious name or alias) or similar entity?
Advised to open the account by professional advisor or others
“Hold mail” instructions to bank? Fee paid for hold mail service?
Is the bank in a historical “tax haven” country? Any business or
historical connection with country?
Account originally was opened by TP or others on behalf of TP?
Claim of mere signatory authority vs. beneficial/financial interest
Form W-9 not provided to foreign financial institution
Frequency of meetings and correspondence with account
representatives
17
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Willfulness Considerations (cont.)
•
•
•
•
•
•
•
•
•
•

Previously filed FBARs? Previously filed FBARs but omitted
account(s)
Previously reported income from foreign account?
Perceived degree of financial / business sophistication and
education of the taxpayer
US filing/reporting compliance history? Foreign compliance
history?
Action taken upon discovery of duty to file/report?
Received advice not to file/report to the US?
Stated reason for non-filing/reporting?
Birthplace? Non-US resident? How/why US Citizenship
obtained?
Physical and mental health of TP
Further questions often lay within the responses to each of
the foregoing questions
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New IRS Interim Guidance re FBAR Penalties
•
•
•
•

•

Applicable to non-OVDP / Streamlined Procedures
cases
Examiners to use “best judgment”
Willful penalties mostly limited to 50%, single year
(not to exceed 100% of high account value)
Non-willful penalties mostly limited to $10,000 per
open year, regardless of number of unreported
accounts
Counsel review is no longer needed for non-willful
penalty
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FBAR PENALTIES Failure to File
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ASSESSMENT OF FBAR PENALTIES

•

•
•
•
•

Under an agreement with the Financial Crimes Enforcement Network, the
IRS investigates and assesses penalties for FBAR violations, but does not
collect the penalties. Delegation Order 25-13; 31 C.F.R. §1010.810(g); I.R.M.
5.21.6.4(2) (11.27.2013).
Upon assessment, IRS Letter 3708, containing notice and demand for
payment of the penalty, is sent via certified mail to taxpayer and POA. IRM
4.26.17.4.4(4)(05-05-2008)
Interest does not accrue until assessment and due only if not paid within 30
days. IRM 8.11.6.1(12) (02-02-2015); 31 CFR 5.5(a), (b)
6% delinquency penalty on amount unpaid 90 days after assessment. 31 USC
3717; IRM 4.26.17.4.3(6) (05-05-2008)
At least 60 days before referring an assessed FBAR penalty to Bureau of
Fiscal Services for collection, IRS sends notice to the debtor with: (i) the
nature, amount and facts giving rise to the debt; (ii) how and when interest,
penalties and costs are added; (iii) opportunity to discuss alternative
payment arrangements; (iv) deadline to avoid enforcement (offset, private
collection agency, credit bureau, admin. wage garnishment, litigation,
referral to BFS); (v) right to inspect and copy records; (vi) right to/process for
review/hearing and stay admin wage garnishment; and (vii) other rights and
consequences of nonpayment. 31 CFR 5.9(b)
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APPEALS

•
•
•

After the IRS proposes an FBAR penalty, the person can appeal to IRS
Office of Appeals.
In a pre-assessment appeal, the Office of Appeals can compromise a
penalty without DOJ approval. IRM 8.20.7.32.3 (10-03-14)
In a post-assessment appeal, the Office of Appeals cannot
compromise a penalty of more than $100,000 (excluding interest)
without DOJ approval because an assessed FBAR penalty is a claim of
the U.S. Government. 31 U.S.C. 3711(a)(2); 31 C.F.R. 902.1.
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U.S. DEPARTMENT OF JUSTICE
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JURISDICTION – SUIT BY UNITED STATES

• To collect an FBAR penalty, the United States must
file a complaint in a U.S. district court. 28 U.S.C.
1345.
• Venue for recovery of a pecuniary penalty is in the
district where the penalty “accrues” or where the
defendant is found. 28 U.S.C. 1395.
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JURISDICTION – SUIT AGAINST GOVERNMENT

•

A suit to recover payments toward an FBAR penalty can be
brought in a district court or in the Court of Federal Claims (CFC).

•

The Tucker Act, 28 U.S.C. 1491, gives CFC jurisdiction and waives
sovereign immunity. Norman v. United States, 126 Fed. Cl. 277
(2017).

•

District courts have jurisdiction for claims against the United States
for amounts not in excess of $10,000. 28 U.S.C. 1346(a)(2).
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INTERNATIONAL
INFORMATION RETURNS

INTERNATIONAL INFORMATION RETURNS

•
•
•
•
•
•
•
•
•
•

5471- Information Return of U.S. Persons With Respect To Certain Foreign
Corporations
5472 -Information Return of a 25% Foreign-Owned U.S. Corporation or a
Foreign
Corporation Engaged in a U.S. Trade or Business
8938 -Statement of Foreign Financial Assets
926- Return by a U.S. Transferor of Property to a Foreign Corporation
3520 -Annual Return To Report Transactions With Foreign Trusts and
Receipt of
Certain Foreign Gifts
3520A- Annual Information Return of Foreign Trust With a U.S. Owner
FBAR – Report of Foreign Bank and Financial Accounts (Title 31)
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CIVIL PENALTIES FOR FAILURE TO FILE

Form

Code Section

Penalties

5471

§ 6038

$10,000 per form; $10,000 per month continuation penalty max $50,000

5472

§ 6038A

$25,000 per year
$25,000 continuation penalty per month

3520/3520A

§ 6677
§ 6039F

Greater of $10,000 OR:
35% of the gross value of any property transferred to a foreign trust
35% of the gross value of the distributions received from a foreign trust by a U.S. person
and
5% of the gross value of all of a foreign trust’s assets treated as owned by a U.S. person
under the grantor trust rules (IRC sections 671-679)
5% of the amount of the foreign gift for each month, not to exceed 25%

3520A

§ 6677

Greater $10-,000 or 5%

28

www.taxlitigator.com

CIVIL PENALTIES FOR FAILURE TO FILE

Form

Code Section

Penalties

8938

§ 6038D

$10,000 per form; $10,000 per month continuation penalty

FBAR

31 USC
532(a)(5

Nonwillful penalty --$10,000 per violation
Willful penalty – the greater of $100,000 or 50 percent of the balance of the account
at the time of the violation (subject of litigation)
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STATUTE OF LIMITATIONS FOR
ASSESSMENT

•

•

Title 26
― Under I.R.C. § 6501(c)(8)(A), the period of limitations for
assessment does not expire until three years from the date on
which the IRS is furnished the information required under I.R.C.
§ 6038, 6038A, 6038B, 6046, 6046A, or 6048
― Applies to entire tax return (however, there is a reasonable
cause exception that limits application of the rule to items for
which there was a failure to furnish the information referred to
in I.R.C. § 6501(c)(8)(A))
Title 31
― Under 31 U.S.C. 5321(b)(1), the penalty must be assessed within
6 years from the date of violation

30

www.taxlitigator.com

REASONABLE CAUSE

REASONABLE CAUSE DEFENSE

•

•

Treas. Reg. 301.6651-1(c)(1):
― “If the taxpayer exercised ordinary business care and prudence and
was nevertheless unable to file the return within the prescribed time,
then the delay is due to a reasonable cause.”
― “A failure to pay will be considered to be due to reasonable cause to
the extent the taxpayer has made a satisfactory showing that he
exercised ordinary business care and prudence in providing for
payment of his tax liability and was nevertheless either unable to pay
the tax or would suffer an undue hardship... if he paid on the due
date.”
I.R.M 20.1.1.3.2.2(1):
― Ordinary business care and prudence includes making provisions for
business obligations to be met when reasonably foreseeable events
occur. A taxpayer may establish reasonable cause by providing facts
and circumstances showing that he or she exercised ordinary business
care and prudence (taking that degree of care that a reasonably
prudent person would exercise), but nevertheless were unable to
comply with the law.
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REASONABLE CAUSE DEFENSE

I.R.M 20.1.1.3.2.2.6:
•
Reasonable cause may be established if taxpayer shows ignorance of the
law in conjunction with other facts and circumstances:
― Taxpayer’s education.
― If taxpayer has previously been subject to the tax.
― If taxpayer has been penalized before.
― If there were recent changes in the tax forms or law which a
taxpayer could not reasonably be expected to know.
― The level of complexity of a tax or compliance issue.
•
Reasonable cause due to ignorance of the law if:
― A reasonable, good faith effort was made to comply with the law, or
― The taxpayer was unaware of a requirement and could not
reasonably be expected to know of the requirement.
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DEFENSES: REASONABLE CAUSE

•

Reasonable Cause defense applies to most Title 26 international
penalties when “failure is due to reasonable cause and not to willful
neglect”

•

IRS’s position: Taxpayers who conduct business or transactions
offshore or in foreign countries have a responsibility to exercise
ordinary business care and prudence in determining their filing
obligations and other requirements. It is not reasonable or prudent for
taxpayers to have no knowledge of, or to solely rely on others for, the
tax treatment of international transactions. IRM 20.1.9.1.1.(4) (10-242013); 20.1.9.2.(15) (11-30-2015)

•

Taxpayer must be in compliance with all open reporting years before a
reasonable cause defense may be considered
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REASONABLE CAUSE DEFENSE RELIANCE

•

U.S. v. Boyle, 469 U.S. 241 (1985) – Executor of estate hired a lawyer to
handle the estate and file Form 706. Executor had no experience with
estate tax. Executor called lawyer several times to determine if return
was filed. Despite assuring the executor that it would be taken care of,
the lawyer failed to file on time.

•

Court states in dicta: “When an accountant or an attorney advises a
taxpayer on a matter of law, such as whether a liability exists, it is
reasonable for the taxpayer to rely on that advice.” “By contrast, one
does not have to be a tax expert to know that returns have fixed filing
deadlines and that taxes must be paid when they are due. In short, tax
returns imply deadlines. Reliance by a lay person on a lawyer is of
course common but that reliance cannot function as a substitute for
compliance with an unambiguous statute…such reliance is not
reasonable cause for a late filing penalty under 6651(a)(1).”
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REASONABLE CAUSE DEFENSE RELIANCE

•

Neonatology Associates, P.A. v. Commissioner, 229 F.3d 221 (3d Cir. 2002) – Advisor
was a competent professional with sufficient expertise to justify reliance. Taxpayer
provided necessary and accurate information and relied in good faith on advisor’s
judgement.
―
―
―
―

•

Advice must take into account all relevant facts and circumstances, including
taxpayer’s sophistication. Treas. Reg. §1.6664-4(c)(1)(i).
Advice must relate the law to facts and circumstances, taking into account,
among other things, taxpayer’s motives for entering the transaction. Treas. Reg.
§1.6664-4(c)(1)(ii).
Advice must not be based on unreasonable factual or legal assumptions and
must not unreasonably rely on taxpayer’s or any other person’s representations,
statements, findings, or agreements. Treas. Reg. § 1.6664-4(c)(1)(iii).
Advice must not rely upon invalidity of a regulation without disclosing such
position. Treas. Reg. §1.6664-4(c)(1)(iv)

Reliance on advice of tax professional a defense that may negate willfulness.
Bedrosian v United States, 2017 US Dist LEXIS 154625 (E.D. PA 2017).
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Options for Taxpayers with
Undisclosed Foreign Assets

Options for Taxpayers with Undisclosed
Foreign Assets

•

Voluntary Disclosures – Post – September 28, 2018

•

Streamlined Domestic Offshore Procedures

•

Streamlined Foreign Offshore Procedures

•

Delinquent FBAR Submission Procedures

•

Delinquent International Information Return Submission Procedures

•

Prospective Compliance Only

•

Standard Examination Procedures
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VOLUNTARY DISCLOSURE

NOW CLOSED
2014 OFFSHORE VOLUNTARY DISCLOSURE PROGRAM
IR-2014-73 (June 18, 2014)

• OVDP closed on September 28, 2018
• The closing of the OVDP ends the unique civil settlement
structure of OVDP and terminates all special provisions of
OVDP (including but not limited to the alternative PFIC
computation and the “miscellaneous offshore penalty”)
• 8 Years Amended returns (for which the due date has
passed)
• 8 Years FBARs
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NOW CLOSED
2014 OFFSHORE VOLUNTARY DISCLOSURE PROGRAM
IR-2014-73 (June 18, 2014) (cont.)

• Pre-clearance Check and IRS Criminal Investigation
Division screening
• Penalties
― Accuracy-Related Penalties
― Delinquency Penalties (If appropriate)
― Misc. Title 26 Offshore Penalty equal to 27.5% of
highest balance (or 50% for listed banks).
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NOW CLOSED
2014 OFFSHORE VOLUNTARY DISCLOSURE PROGRAM

• Why did the program close?
― Decline in the number of taxpayers participating.
― Increase in awareness of offshore tax and reporting
obligations.
• Did the closing of the 2014 OVDP signal a change in IRS
priorities towards offshore tax noncompliance?
― No. Stopping offshore tax noncompliance and evasion
remain top priorities of the IRS.
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Trending Problems/Issues in OVDP

• Addressing inability to fully pay liabilities at the end of
OVDP certification process
• Proposing unacceptable alternatives to full payment
• Expatriation issues
• Other delays - in providing bank statements, responding
to IDRs, etc.

44

www.taxlitigator.com

WHY CONSIDER A VOLUNTARY DISCLOSURE ?

•

Patriotic or a triggering event on the horizon?

•

Seeking reduced income tax and foreign account reporting
penalties (and no criminal referral) in exchange for voluntarily
coming into compliance before the IRS is aware of the prior tax
and financial account reporting indiscretions

•

Incentive to come into compliance often depends on perception
of fair treatment coupled with the perception of heightened
future civil and criminal tax enforcement efforts
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IRS VOLUNTARY DISCLOSURE PRACTICE
IRM 9.5.11.9 (12-02-2009)

•

Informal – an issue to be considered in decision re criminal
prosecution referral by IRS to the Department of Justice

•

No substantive or procedural rights for taxpayers

•

Cannot rely on the fact that other similarly situated taxpayers may
not have been recommended for criminal prosecution

•

Requires truthful, timely and complete disclosure
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IRS VOLUNTARY DISCLOSURE PRACTICE
IRM 9.5.11.9 (12-02-2009)

•

•

IRS practice since 1952 - encourage voluntary compliance
― Legal source income
― Timely – disclosure before IRS has initiated an examination or
otherwise has information re taxpayer (Informant?)
― Truthful and complete
Taxpayer must
― Fully cooperate with IRS
― Make good faith arrangements to pay any tax, interest, and
penalties determined by the IRS to be due
― Disclose every aspect of noncompliance
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IRS VOLUNTARY DISCLOSURE PRACTICE
IRM 9.5.11.9 (12-02-2009)

•

Will not automatically guarantee immunity from prosecution however, a voluntary disclosure may result in prosecution not
being recommended by IRS (no “referral” the Department of
Justice for prosecution)

•

IRS representatives to refrain from offering opinions or discussing
hypothetical investigations with anonymous taxpayers or his/her
representatives – may inquire as to reasons why they are making
the voluntary disclosure
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VOLUNTARY DISCLOSURE COMMUNICATIONS
IRM 9.5.11.9.6 (11-01-2011)

•

•

•

No specified format required – information may be provided either verbally
or in writing - must identify taxpayer and provide a brief description of all
omitted income, the tax scheme used by the taxpayer, and a dollar estimate
of the total taxes owed
Statement must be made by the taxpayer (either verbally or in writing) that
they are willing to cooperate with the IRS in determining the correct tax
liability and make good faith arrangements to pay in full, the tax, interest,
and any penalties determined by the IRS to be applicable in full. This is
critical
TP may submit amended returns with their voluntary disclosure
communication or wait to submit amended returns until after Criminal
Investigation evaluates the communication and makes a recommendation to
SB/SE Planning and Special Programs Unit (PSP) or LB&I Offshore
Identification Unit (POIU)
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IRS VOLUNTARY DISCLOSURES

Disqualifying Factors IRM 9.5.11.9.5 (12-02-2009)

•

Are you currently the subject of a criminal investigation or civil
examination? (If yes, specify)

•

Has the IRS notified you that it intends to commence an
examination or investigation? (If yes, specify)

•

Are you under investigation by any law enforcement agency? (If
yes, specify)

•

Is the source of any of your income from illegal activity? (The IRS
voluntary disclosure practice does not apply to taxpayers with
illegal source income) (If yes, specify)

•

Do you have any reason to believe that the IRS has obtained
information concerning your tax liability? (If yes, specify)
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IRS VOLUNTARY DISCLOSURE PRACTICE

Examples of timely voluntary disclosures include . . .
IRM 9.5.11.9 (12-02-2009)

•

“(6) Examples of timely voluntary disclosures include:
(A). A letter from an attorney which encloses amended returns
from a client which are complete and accurate (reporting legal
source income omitted from the original returns), which offers
to pay the tax, interest, and any penalties determined by the IRS
to be applicable in full and which meets the timeliness standard
set forth above.

•

This is a voluntary disclosure because all of the elements of a
voluntary disclosure have been met”

•

Practice Note - IF PURSUING A VOLUNTARY DISCLOSURE –
SPECIFICALLY REFERENCE EXAMPLE 6(A) IN THE LAWYERS COVER
LETTER ACCOMPANYING THE AMENDED RETURNS
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Department of Justice

VOLUNTARY DISCLOSURE POLICY

Section 4.01, Criminal Tax Manual, U.S. Department of Justice (2008)

•

Whenever a person voluntarily discloses that he or she committed a crime
before any investigation of the person’s conduct begins, that factor is
considered by the Tax Division along with all other factors in the case in
determining whether to pursue criminal prosecution.

•

If a putative criminal defendant has complied in all respects with all of the
requirements of the Internal Revenue Service’s voluntary disclosure practice,
the Tax Division may consider that factor in its exercise of prosecutorial
discretion. It will consider, inter alia, the timeliness of the voluntary
disclosure, what prompted the person to make the disclosure, and whether
the person fully and truthfully cooperated with the government by paying
past tax liabilities, complying with subsequent tax obligations, and assisting in
the prosecution of other persons involved in the crime.
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Department of Justice

POLICY DIRECTIVES AND MEMORANDA
Section 3, Policy Directives and Memoranda
Tax Division, U.S. Department of Justice (02/17/1993)

•

. . . the Service's voluntary disclosure policy remains, as it has since 1952, an
exercise of prosecutorial discretion that does not, and legally could not,
confer any legal rights on taxpayers.

•

If the Service has referred a case to the Division, it is reasonable and
appropriate to assume that the Service has considered any voluntary
disclosure claims made by the taxpayer and has referred the case to the
Division in a manner consistent with its public statements and internal
policies. As a result, our review is normally confined to the merits of the case
and the application of the Department's voluntary disclosure policy set forth
in Section 4.01 of the Criminal Tax Manual

•
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Voluntary Disclosures – Post- September 28, 2018
How Can Taxpayers Remedy Significant Offshore
Non-Compliance after September 28, 2018?

•

Taxpayers will continue to have existing avenues to disclose offshore
noncompliance after September 28, 2018. Additional information on
how to make disclosures after September 28, 2018 will be posted on
irs.gov.

•

Stopping offshore tax noncompliance and evasion remain top
priorities of the IRS.

•

Follow standard examination procedures.
― Six year disclosure period.
― Fraud Penalty (75%) on largest year
― Willful FBAR Penalty (up to 50%)
― Penalties for failure to issue information returns could also be
imposed
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Changes to the Voluntary Disclosure Practice

• Interim Guidance dated November 20, 2018 announced
updates to the voluntary disclosure practice.
• Key Points:
― The voluntary disclosure practice will remain
centralized
with
Criminal
Investigation
in
Philadelphia.
― Criminal Investigation now requires preclearance for
all voluntary disclosures.
― The IRS is revising Form 14457 to be used for two
steps in the voluntary disclosure process.
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Key Points
Interim Guidance

• Once Criminal Investigation preliminarily accepts
submissions, it will forward cases to a civil compliance
unit in Austin for distribution to the appropriate civil
examination unit.
• All voluntary disclosures will be assigned for examination
and follow standard examination procedures.
• The IRS expects the majority of cases to be resolved by
agreement.
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Key Points
Interim Guidance (cont.)
• Highlights of the civil resolution framework
― Voluntary disclosures will generally include a 6 year
disclosure period.
― Taxpayers must submit all required returns and
reports for the disclosure period.
― Taxpayer cooperation is required.
― Examiners will use
considering penalties.
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FRAMEWORK IN NOVEMBER 2018 GUIDANCE
(cont.)

Fraud Penalties will be asserted as follows:
•

Civil fraud penalty will apply to one year with the highest tax
liability.

•

Examiners may apply civil fraud penalty to more than one year,
up to all six years, based on facts and circumstances, for
example, if there is no agreement to tax liability.

•

Examiners may apply civil fraud penalty beyond six years if
taxpayer fails to cooperate and resolve examination by
agreement.
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FRAMEWORK IN NOVEMBER 2018 GUIDANCE
(cont.)

Other Penalties will be asserted as follows:
•

Willful FBAR penalties will be asserted in accordance with
existing IRS penalty guidelines under IRM 4.26.16 and 4.26.17

•

Penalties for failure to file information returns will be at
examiner’s discretion

•

Penalties related to excise taxes, employments taxes, estate
and gift tax, etc. will be based on facts and circumstances with
examiners coordinating with subject matter experts
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FRAMEWORK IN NOVEMBER 2018 GUIDANCE
(cont.)

Taxpayers may:
•

Request imposition of accuracy related penalties instead of civil
fraud penalties or non-willful FBAR penalties instead of willful
penalties. Given the objective of the voluntary disclosure
practice, granting requests for the imposition of lesser penalties
is expected to be exceptional. The taxpayer must present
convincing evidence to justify the reduction.

•

Request an appeal with the Office of Appeals.
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STREAMLINED

Reasons for 2014 Streamlined Procedures

•

OVDP penalty structure disproportionate for certain taxpayers

•

Taxpayers who disagreed with penalty structure were:
― Filing “quiet disclosures”
― Entering OVDP then opting out
― Remaining non-compliant

•

2012 Streamlined Procedures had narrow eligibility requirements

•

2014 Streamlined Procedures modifications greatly expanded
eligibility
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Streamlined Procedures Eligibility

•

U.S. individuals and estates only

•

Failed to report foreign financial assets or pay all tax due in respect
of those assets

•

Able to certify failures are related to non-willful conduct

•

Not currently under IRS examination or criminal investigation

•

Have a valid Taxpayer Identification Number
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Streamlined Filing Compliance Procedures
Resident Procedures

•

Complete and sign a Certification by U.S. Person Residing in the U.S.
certifying, under penalties of perjury:
― Eligible for the Streamlined Domestic Offshore Procedures
― That failure to report all income, pay all tax, and submit all
required information returns, including FBARs, resulted from
non-willful conduct; and
― The 5% misc. offshore penalty amount is accurate

•

Use Form 14654
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Streamlined Filing Compliance Procedures
Non-Resident Procedures

•

For each of the most recent 3 years for which the U.S. tax return due date has
passed,
― File amended tax returns
― File all required information returns (e.g., Forms 3520, 3520-A, 5471,
5472, 8938, 926, and 8621)

•

For each of the most recent 6 years for which the FBAR due date has
passed, file any delinquent FBARs

•

Pay the full amount of tax and interest due when submitting the
foregoing delinquent or amended returns.
― No 5% Penalty

•

Non-Willful Certification
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Streamlined Filing Compliance Procedures
Non-Resident Procedures (cont.)

•

Complete and sign a Certification by U.S. Person Residing outside
the U.S. certifying, under penalties of perjury:
― Eligible for the Streamlined Foreign Offshore Procedures
― That failure to report all income, pay all tax, and submit all
required information returns, including FBARs, resulted from
non-willful conduct; and
― That person was physically outside the US for at least 330 full
days for one of the Streamline years.
―

Use Form 14653
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Streamlined Filing Compliance Procedures
Non-Resident Defined

• U.S. Persons - In any one or more of the most recent
three years for which the U.S. tax return due date has
passed, the person did not have:
― A U.S. abode and
― The individual was physically outside the United
States for at least 330 full days
• Joint Return Filers - both spouses must meet the
applicable non-residency requirement
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Statement of Facts for
Non-Willful Certifications
• Written statement signed under penalties of perjury
• Certifying non-willful conduct with respect to all foreign
activities and assets
• Provide reasons for the income and information reporting
failures
• Specifically identify professional advisor and advice relied
upon
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Explaining Non-Willful Conduct

SFO FAQ #6 and SDO FAQ #13 provide guidance
•

Provide specific reasons and background

•

Include the whole story including favorable and unfavorable facts

•

Explain the source of funds in all foreign financial accounts/assets

•

Explain contacts with the account/asset including withdrawals,
deposits, and investment/management decisions
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Streamlined Main Considerations

• Is streamlined appropriate for the client?
― Should he be signing the certification?
― Willful facts, criminal exposure & penalty exposure
• Is there some imminent threat?
― Turnover of information to the US
― Disgruntled Spouse or Business Associate
― No Pre-clearance check?
• Appropriate communication re: risk?
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Streamlined Main Considerations (cont.)

• Delinquent v. Amended Returns
― Cannot do Streamline Domestic for Non-Filers
• Non-Willful Considerations
― Case law
― Willful blindness standard
― Was failure to report due to “negligence,
inadvertence, or mistake” or a “good faith
misunderstanding” of law.
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DELINQUENT FILING PROCEDURES

Delinquent FBAR Submission Procedures
(Updated 10/09/14)

•

•
•

•

Taxpayers who do not need the OVDP or the Streamlined AND:
- Have reasonable cause for not timely filing the FBAR,
- Not under a civil examination or a criminal investigation by
the IRS, and
- Not already been contacted by the IRS about the delinquent
FBARs
Should electronically file the delinquent FBARs and include a
statement explaining why the FBARs are filed late
No Penalty will be applied for the failure to file the delinquent FBARs:
― If taxpayer properly reported on U.S. tax returns
― Paid all tax on, the income from the foreign financial accounts
reported on the delinquent FBARs
― Has reasonable cause
May be selected for audit through the existing audit selection
processes
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Delinquent International Information Return Submission Procedures
(Updated 10/09/14)

•

Taxpayers who do not need OVDP or Streamlined Procedures AND:
- Have reasonable cause for not timely filing the information return
- Not under a civil examination or a criminal investigation by the IRS,
- Not already been contacted by the IRS

•

File the delinquent information returns with a statement of all facts
establishing reasonable cause for the failure to file
- Forms 3520 and 3520-A - File According to Instructions
- All other delinquent international information returns (5471’s, etc.) Attach to an amended return and filed according to the instructions
for amended return

•

May be selected for audit through the existing audit selection processes
that are in place for any tax or information returns

•

May have some unreported income (FAQ#1 – Oct 8, 2014)
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Delinquent Filing Procedures
Main Considerations
• FBAR Procedure
― Reasonable cause statement limited to 750 characters
• May have some unreported income.
― FAQ #1
• Is the delinquent filing procedure a better option than
Streamline?
― Non-Residents
― Those wanting a bit more protection
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Prospective Compliance Only
Main Considerations

• Potential option for very small accounts with little
tax owed
• Client’s who are resistance to correcting past
years
• Not a common recommendation
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RELATED CONSIDERATIONS

Related Considerations

• Exams for Foreign Asset Owners
• Appeals from Exams for Foreign Asset Owners
• Opt Outs/Removals from OVDP
• Transitional Relief Requests from OVDP
• Declinations from OVDP
• Criminal Cases
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LB&I Campaigns
Recurring Practitioner Question
• Question: What is the OVDP Declines/Withdrawals
Campaign?
• Definitions:
― “Decline” refers to CI denying a taxpayer request to
participate in an OVDP.
― “Withdraw” refers to a taxpayer beginning the OVDP
process and then withdrawing from OVDP before CI
allows entry.
• The OVDP Declines/Withdrawals Campaign is focusing on
a population of approximately 6,000 taxpayers
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LB&I Campaigns
Recurring Practitioner Question (cont.)
•

Treatment streams include
― Examination
― Soft letter outlining compliance options (Letter 5935) and
monitoring post-letter with possibility of examination
― Review and no contact

•

OVDP penalty structure disproportionate for certain taxpayers

•

Taxpayers who disagreed with penalty structure were:
― Filing “quiet disclosures”
― Entering OVDP then opting out
― Remaining non-compliant
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LB&I Campaigns
Recurring Practitioner Question (cont.)

• The OVDP Declines/Withdrawals Campaign is focusing on
a population of approximately 6,000 taxpayers
• Treatment streams include
― Examination
― Soft letter outlining compliance options (Letter 5935)
and monitoring post-letter with possibility of
examination
― Review and no contact
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