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Introduction



The Securities Act of 1933 prohibits the offer or sale of a security in the United States unless the
security is registered or an exemption from the Securities Act’s registration requirements is
available



Rule 144A and Regulation S work together to allow issuers in the same transaction to:


offer and sell securities globally (both inside and outside the United States)



without SEC registration



Since their adoption in 1990, trillions of dollars have been raised by the offering of securities
under Rule 144A or in side-by-side Rule 144A and Regulation S offerings, from medium-term
notes offerings to initial public offerings of common stock



The terms “Rule 144A” and “Regulation S” have become well-known in the global capital markets,
but, at the same time, there is a lot of confusion as to what these terms mean
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Registration vs. Exemption



The Securities Act contains various exemptions and safe harbors to avoid having to register the
securities, based on the type of security and transaction being undertaken



Possible exemptions for transactions involving offers or sales in the U.S. include:


Resales to QIBs under Rule 144A



Traditional issuer private placements, under Section 4(a)(2)/ Regulation D



Resales of private placed securities, under so-called Section 4(a)(1½)



Regulation S provides a safe harbor from the registration requirements for certain offers and sales
outside the United States – effectively, providing a limit to the extraterritorial application of U.S.
securities laws



Privately-placed securities in the United States (e.g., pursuant to Rule 144A) are “restricted
securities” that can’t be resold freely in the U.S. until the requirements of Rule 144 have been
met


Holding period of 6 months for a reporting issuer, one year for a non-reporting issuer



Current public information must be available about the issuer



Limits on volume and manner of sale apply to affiliated sellers.
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Key Advantages of a Rule 144A offering



Rule 144A permits issuers the opportunity to gain access to the capital markets in the United
States without many of the burdens, potential delays and expenses of registering securities with
the SEC



Advantages include:
+ Limits exposure to initial and on-going U.S. securities law obligations and liabilities on behalf
of issuer
•

In particular, the Sarbanes-Oxley Act does not apply in the context of a Rule 144A offering

•

Limited ongoing disclosure requirements

+ Allows access to the large U.S. institutional market thereby attracting a broader, more
international investor base
•

Can create additional price tension to help valuation of the securities to be offered

+ Increases issuer’s profile in the United States, which may be important to its overall strategy
+ No SEC review process as would be the case in a registered offering
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Rule 144A Attributes & Requirements



Rule 144A : Permits resales to Qualified Institutional Buyers (“QIBs”) in the United States


QIBs are generally the largest U.S. funds, insurance companies and asset managers
• Key definition of a QIB limits investor pool to those institutions that own and invest, on a
discretionary basis, at least $100 million in securities of non-affiliates
• Rationale: QIBs are deemed to be sophisticated enough not to require the protection
offered by SEC registration
• Individuals cannot be QIBs, no matter how wealthy or sophisticated



Rule 144A requires a “reasonable belief” that the purchaser is a QIB
• To establish a reasonable belief, one is to review published financial statements,
information filed with governmental authorities, information from rating agencies or a
certificate from an executive officer of the purchaser specifying the basis for being a QIB
 Non-exhaustive list
• In practice, the syndicate on a deal will often go to their “QIB lists”



Rule 144A is a “resale exemption” – the initial sale takes place between the issuer and the
underwriters (itself an exempt private placement)
• “144A” is often used as shorthand for a number of forms of unregistered offerings to QIBs
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Rule 144A Attributes & Requirements (cont.)



Other key requirements of Rule 144A:


Securities, when issued, must not be fungible with securities traded in a U.S. public market,
such as the NYSE or NASDAQ
• Eligibility is determined at time of issuance
• Securities quoted on the NASDAQ Electronic Bulletin Board or in the Pink Sheets can be
resold under Rule 144A



Seller must take reasonable steps to ensure buyer is aware it may rely on 144A
• Selling and transfer restrictions included in offering document
• Investors are generally deemed to make certain representations and warranties about their
status and acknowledgements in respect of future transfers

• If certificated, a warning legend would be included on the security itself




Issuer must agree to provide certain reasonably current information to holders going forward,
unless the issuer is a reporting issuer under the Exchange Act, a foreign private issuer that
publishes home country disclosure documents on its website in compliance with Rule 12g32(b) exemption, or is a governmental issuer

A Rule 144A offering may be conducted side-by-side with a Regulation S offering with the
expectation to sell to a larger number of U.S. investors or simply to give flexibility to sell to a few
U.S. investors depending on the size and marketing strategy of the overall transaction
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Regulation S Attributes & Requirements



General principle – Regulation S is a “safe harbor” for securities offered and sold outside the
United States.
• Rationale: offshore investors do not need the protection of U.S. securities laws; regulation
designed to guard against “flowback” of offshore securities to U.S. investors



Two basis requirements of Regulation S:
1. the offer or sale of securities must be made in an “offshore transaction” (which generally
means to persons that are not in the United States at the time the purchase is made and the
seller reasonably believes that the buyer is outside of the United States); and
2. no offering participant engages in "directed selling efforts” in the United States (which is
broadly defined to include any activities that have, or can reasonably be expected to have, the
effect of “conditioning the market” in the U.S. for the securities being offered in reliance
on Regulation S)
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Regulation S Attributes & Requirements (cont.)



Additional offering restrictions may apply to the issuer and distributors (including
underwriters)
• The extent depends on the type of securities, jurisdiction of issuer and the likelihood of
substantial U.S. market interest in the issuer’s securities
 Substantial U.S. market interest (SUSMI) exists for debt securities of an issuer if:
• 300 or more persons or more U.S. persons hold debt securities of the issuer
• $1 billion or more of debt securities of the issuer are held of record by U.S. persons; or
• 20% or more of debt securities of the issuer is held by U.S. persons
 SUSMI for equity securities is determined based on the amount of trading in the U.S.
compared with elsewhere
• “Cat 2” and “Cat 3” restrictions include a post-offering distribution compliance period
during which no sales can be made in the U.S. or to U.S. persons; additional notice and
legending procedures may apply to prevent flowback

Paul, Weiss, Rifkind, Wharton & Garrison LLP

12

Managing Offering Risk in a Rule 144A/Regulation S
Offering
Structuring a side-by-side Rule 144A / Regulation S Offering requires one to remember
the key risks


Primary U.S. regulatory risks relate to:


Sanctions for improper offers or sales (Section 5 violation)

• Potential rescission rights (i.e., a put right)
• Potential criminal/civil sanctions for failing to register


Liability for materially incorrect or incomplete disclosure



Underwriters and other offering participants may face significant liability to investors under U.S.
securities laws



Concerns also arise due to a need for offering participants to maintain reputations and franchises
(while lawsuits relating to Rule 144A offerings are relatively rare, disgruntled investors may
demand instead that underwriters to repurchase the securities sold to them if a deal turns sour)
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Exempt Offerings: Disclosure Liability in a Rule 144A
Offering
As Rule 144A has few prescribed disclosure requirements - generally the level of disclosure (both in
terms of the level of detail and the scope of coverage) will be determined by market practice
Two principal factors drive this market practice:


marketing considerations (i.e., investor expectations of robust disclosure) and;



concerns about liability (particularly where the offering process will involve a broad range of
institutional investors).

Although Rule 144A provides an exemption from the registration requirements of the Securities Act,
Rule 144A offerings are still subject to the antifraud provisions of the US securities laws
In particular, a party selling securities pursuant to Rule 144A will be subject to potential liability under
Section 10 and Rule 10b-5 under the Exchange Act.


Rule 10b-5 protects investors against material misstatements and omissions

Potential liability under Rule 10b-5 is mitigated by the requirement that one must be found to have
acted with scienter, which generally means an intent to deceive or reckless disregard for the
truth.
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Managing Disclosure Liability: Due Diligence



“Materiality”


Much of the liability arising under federal securities laws is based on the making of a
material misstatement of fact or material omission
• There is no bright line rule as to what is considered material; a material fact is one that a
reasonable person would have considered important in deciding how to act



An inquiry is made into whether disclosure of the omitted fact would have been viewed by a
reasonable investor as having significantly altered the total mix of information made
available


If a “reasonable person” was about to buy securities issued by this company, would he or
she find this important?
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Managing Disclosure Liability: Due Diligence (cont.)



The “Due Diligence Defense”


Section 11 of the Securities Act (relevant for registered offerings) provides a due diligence
defense to liability for underwriters, directors and officers (but not issuers, who are strictly
liable)
• The defense is available to these defendants for “unexpertised” portions of the registration
statement if, after reasonable investigation, they had a reasonable ground to
believe and belief in fact that the statements made in the registration statement at the
time it became effective were true and that there were no material omissions of
facts required to make such statements not misleading
• A lesser standard applies to “expertised” parts of the registration statement (e.g., unaudited
financial statements), although one can’t ignore “red flags” that signal potential trouble



In exempt offerings, there is no statutory “due diligence defense”, but because the standard of
liability is higher (fraud or recklessness), a reasonable due diligence investigation stands as a
robust defense to disclosure liability (and reputational risk)
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Managing Disclosure Liability: Due Diligence (cont.)



A “Reasonable Investigation”


Underwriters undertake a rigorous due diligence process to establish for the record that a
reasonable investigation has been conducted
• Third party experts (particularly accountants) and legal counsel play a key role in
supporting the underwriters’ investigation; however, opinions and comfort letters, without
more, are insufficient to establish the DD defense



The extent of a “reasonable investigation” depends on the facts and circumstances of the
offering and there are no rigid rules; nevertheless, a court may consider:
• Whether the underwriter passively reported data provided to the company, or made a real
attempt to verify it
• Whether the underwriter properly followed up on issues, contradictions and concerns
raised in the course of the investigation
• Commonly accepted commercial practice for similar offerings
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Managing Disclosure Liability: Due Diligence (cont.)



Due Diligence: Best Practices


A rigorous investigation typically involves:
• A review of public filings and other publicly available information
• Verification of company information through independent sources

• Close scrutiny of the issuer’s corporate documents, financials and key contracts
• Interviews with management, key employees and site visits
• Careful review of financial statements (audited and unaudited)
• Conducting financial due diligence
• Discussions with the company’s accountants

• Following up on issues that appear to warrant additional investigation
• Appropriate legal opinions and comfort letters


The bank’s DD team should be staffed with experienced, knowledgeable personnel
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Disclosure Considerations for Rule 144A/Regulation S
Offerings


For a traditional Rule 144A deal, the disclosure documents largely track the disclosure for a SECregistered offering – particularly for “risky” securities, companies and markets







Culmination of the due diligence process; focus is on the drafting process ("We participated in conferences
at which [OM] was prepared…")



Note: no due diligence report is provided, and most documents used for due diligence will not be retained

In addition, a “SAS 72 letter” is obtained from the issuer’s auditors providing comfort on
financial information contained in the disclosure document

Regulation S-only offerings or offerings extended only to a very limited number of U.S. investors,
with the expectation that the bulk of the offering will be sold in the local market, may involve far
less U.S. style disclosure.




To help establish a ‘due diligence defense’ and thereby mitigate their liability exposure, the
underwriters for such an offering typically require U.S. counsel to provide a disclosure letter (a
so-called “10b-5 letter”)

This may include a “wrap” with U.S. legends and selling restrictions and U.S. targeted
disclosure such as tax consequences for U.S. taxpayers

The increasing alignment of U.S. disclosure practice and the disclosure requirements outside the
United States, such as those pursuant to the E.U. Prospectus Directive, which may be otherwise
applicable to the offering, often significantly mitigate the added complexity and cost in adding a
U.S. tranche to an offering being conducted outside the U.S.
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Drafting the Offering
Memorandum

21

The bulk of the Offering Memorandum contains information similar
to what you would include in a Registration Statement on Form S-1.
These include the following:
•
•
•
•
•
•
•
•
•
•

A description of the offering and what securities are being offered
A description of the Company’s History and Business
A description of the Risk Factors
A description of the Use of Proceeds
A description of the Management
Identification of Principal Shareholders
Management’s Discussion and Analysis
Historical Financial Information
Certain Tax Considerations; and
Underwriting Section
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Standard Legends
Because the Offering is being done pursuant to an exemption(s) from Registration, the following legends
are required in the Offering Memorandum:

The Notes have not been and will not be registered under the U.S. Securities
Act of 1933, as amended (the “U.S. Securities Act”) or under any U.S. state securities
laws, and may not be offered or sold within the Unites States or to, or for the account or
benefit of, U.S. persons (as defined in Regulation S under the U.S. Securities Act
(“Regulation S”)) except pursuant to an exemption from, or in a transaction not subject
to, the registration requirements of the U.S. Securities Act. The Notes are being offered
and sold within the Unites States only to “qualified institutional buyers” (as defined in,
and in reliance on, Rule 144A under the U.S Securities Act (“Rule 144A”)) and in
offshore transactions outside the United States only to non-U.S. persons in reliance on
Regulation S. Prospective investors who are qualified institutional buyers are hereby
notified that the Initial Purchasers (as defined in “Subscription and Sale”) may be
relying on the exemption from the provisions of Section 5 of the U.S. Securities Act
provided by Rule 144A. Please see “Subscription and Sale-Notices to Investors” and
“Form of the Notes and Transfer Restrictions” for additional information about eligible
offerees and transfer restrictions.
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Other Legends
Initial Purchaser’s Legends
The Initial Purchasers have not independently verified any of
the information contained in this offering memorandum (financial,
legal or otherwise). No representation or warranty, express or implied,
is made by the Initial Purchasers or any of their directors, affiliates,
advisors or agents with respect to the accuracy or completeness of
such information. Nothing contained in this offering memorandum is
to be construed as , or shall be relied upon as, a promise, warranty or
representation, whether to the past or the future, by the Initial
Purchasers or any of their respective directors, affiliates, advisors or
agents in any respect.
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Notice to Prospective Investors in the United States
The Notes are subject to restrictions on transferability
and resale and may not be transferred or resold expect as
permitted under the U.S. Securities Act and applicable State
Securities laws pursuant to registration or exemption
therefrom. As a prospective investor, you should be aware that
you may be required to bear the financial risks of this
investment for an indefinite period of time. Please refer to the
sections in this Offering Memorandum entitled “Subscription
and Sale” and “Form of the Notes and Transfer Restrictions”.
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Available Information
The Issuer is not currently subject to the periodic reporting
requirements under Section 13 or 15 of the United States Securities Exchange
Act of 1934, as amended (the “U.S. Exchange Act”) and other information
requirements of the U.S. Exchange Act. To permit compliance with Rule 144A
in connection with resales and transfers of Notes, the Issuer has agreed that,
for so long as any of the Notes are “restricted securities” within the meaning
of Rule 144(a)(3) under the U.S. Securities Act, it will provide to any holder or
beneficial owner of such restricted securities, or to any prospective purchaser
of such restricted securities designated by a holder or beneficial owner, upon
the request of such holder, beneficial owner or prospective purchaser, the
information required to be provided by Rule 144A(d)(4) under the U.S.
Securities Act, if at the time of such request it is not a reporting company
under Section 13 or section 15(d) of the U.S. Exchange Act or exempt from
reporting pursuant to Rule 12g3-2(b) under the U.S. Exchange Act.

© Sichenzia Ross Friedman Ference LLP 2015

26

Language as to how the Notes will be registered in the Purchaser’s
Name
Notes which are offered and sold in reliance on Regulation S will be
represented by beneficial interests in the Unrestricted Global Note in
registered form, without interest coupons attached, which will be registered
in the name of [Nominee] as nominee for, and shall be deposited on or about
the Closing Date with [Depository] as common depository for and in respect
of interests held through Euroclear and Clearstream, Luxembourg. Notes
which are offered and sold in reliance on Rule 144A will be represented by
beneficial interests in the Restricted Global Note in registered form, without
interest coupons attached, which will be deposited on or about the Closing
Date with Cibitbank, N.A., as custodian for, and registered in the name of
Cede & Co. as nominee for DTC. Notes sold (i) in offshore transactions in
reliance on Regulation S under the Securities Act will be issued in
denominations of U.S.$200,000 and integral multiples of U.S.$1,000 in excess
thereof and (ii) to qualified institutional buyers in reliance on Rule 144A will be
issued in minimum denominations of U.S.$200,000 and integral multiples of
U.S.$1,000 in excess thereof. Please see “Terms and Conditions of the Notes
- Form, Denomination and Title” and “Terms and Conditions of the Notes.”
© Sichenzia Ross Friedman Ference LLP 2015
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Ratings
The Notes are expected to be rated A- by Standard & Poor’s Credit Market
Services Europe Limited and A2 by Moody’s Investors Service Ltd. The Issuer is currently rated
A- (stable outlook) by Standard and Poor’s Credit Market Services Europe Limited and A2
(stable outlook) by Moody’s Investors Service Ltd.
A rating is not a recommendation to buy, sell or hold securities and may be subject to
suspension, change or withdrawal at any time by the assigning rating agency. Neither the
rating agency nor the Issuer is obligated to provide the holder of Notes with any notice of any
suspension, change or withdrawal of any rating.

Initial Purchaser’s Legends
The Initial Purchasers have not independently verified any of the information contained in this
offering memorandum (financial, legal or otherwise). No representation or warranty, express
or implied, is made by the Initial Purchasers or any of their directors, affiliates, advisors or
agents with respect to the accuracy or completeness of such information. Nothing contained
in this offering memorandum is to be construed as, or shall be relied upon as, a promise,
warranty or representation, whether to the past or the future, by the Initial Purchasers or any
of their respective directors, affiliates, advisors, or agents in any respect.
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Unique Risks
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There is no established trading market for the Notes. If a market for the
Notes does not develop, your ability to sell the Notes may be limited.
The Notes are a new issue of securities for which there is currently no
establishing trading market. Accordingly, the Issuer cannot assure you as to:
•
•
•

the liquidity of any market in the Notes;
your ability to sell your Notes; or
the prices at which you would be able to sell your Notes.

The Issuer will apply for admission to trading of the Notes on the [ Stock
Exchange]. However the Notes may not become or remain listed on that exchange.
Although the Initial Purchasers have advised the Issuer that they intend to make a
market in the Notes as permitted by applicable laws and regulations, they are not
obligated to do so and may discontinue their market-making activities at any time at
their sole discretion and without notice.
The liquidity of the trading market in the Notes and the market price quotes
for the Notes may be adversely affected by many factors, including, among other
things, changes in the overall market for similar securities, interest rates, our financial
performance or prospects or in the prospects for companies in our industry generally.
Subsequent to their initial issue, the Notes may trade at a discount from their initial
offering price, depending upon…
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…prevailing interest rates, the market for similar notes, our operating
performance and other factors. As a result, an active trading market for the Notes may
not develop or, if developed, may not continue, and you may be unable to sell your
Notes. If a market does develop, it may not be very liquid. Therefore, you may not be
able to sell your Notes easily or at prices that will provide you with a yield comparable to
similar investments that have a developed secondary market. Illiquidity may have a
severely adverse effect on the market value of the Notes.
Further, it is possible that the market for the Notes will be subject to
disruptions. Any such disruption may have a negative effect on you, as a holder of the
Notes, regardless of our prospects and financial performance. As a result, the Issuer
cannot give you any assurance that there will be an active trading market for the Notes.
If no active trading market develops, you may not be able to resell your holding of the
Notes at a fair value, if at all, In addition, the terms of the Notes allow the Issuer to issue
additional notes in the future which would adversely impact the liquidity of the Notes.
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Transfers of the Notes are restricted, which may adversely affect
their liquidity and the value of the Notes.
The Notes are being offered and sold pursuant to an exemption from
registration under the U.S. Securities Act and applicable state securities laws of the
United States. The Notes have not been and will not be registered under the U.S.
Securities Act. Therefore you may not transfer or sell the Notes in the United States
except pursuant to an exemption from, or a transaction not subject to, the registration
requirements of the U.S. Securities Act, or pursuant to an effective registration
statement, and you may be required to bear the risk of your investment in the Notes for
an indefinite period of time. The Notes contain provisions that restrict the Notes from
being offered, sold or otherwise transferred except pursuant to the exemptions
available pursuant to Rule 144A and Regulation S under the U.S. Securities Act, or other
exceptions under the U.S. Securities Act. In addition, by acceptance of delivery of any
Notes, the holder thereof agrees on its own behalf and on behalf of any investor
accounts for which it has purchased the Notes that it shall not transfer the Notes in an
aggregate principal amount of less than U.S$200,000.
These restrictions will limit your ability to transfer your Notes and may prevent or
impair an active trading market from developing. As a result, the restrictions on your
ability to transfer your Notes may adversely impact the value of your Notes. Please see
“Subscriptions and Sale” and “Form of the Notes and Transfer Restrictions.”
© Sichenzia Ross Friedman Ference LLP 2015

32

Transfer Restrictions
On or prior to the 40th day after the Closing Date, a beneficial interest in the
Unrestricted Global Note may be transferred to a person who wishes to take delivery of
such beneficial interest through the Restricted Global Note only upon receipt by the
Registrar of a written certification from the transferor (in the form set out in the
schedule to the Fiscal Agency Agreements), to the effect that such transfer is being
made to a person whom the transferor reasonably believes is a qualified institutional
buyer within the meaning of Rule 144A, in a transaction meeting the requirements of
Rule 144A and in accordance with any applicable securities laws of any state of the
United States or any other jurisdiction. After such 40th day, such certification
requirements will no longer apply to such transfers, but such transfers will continue to
be subject to the transfer restrictions contained in the legend appearing on the face of
such Note, as set out below.
The Notes are being offered and sold in the United States only to qualified institutional
buyers within the meaning of and in reliance on Rule 144A. Because of the following
restrictions, purchasers of Notes offered in the United States in reliance on Rule 144A
are advised to consult legal counsel prior to making any offer, resale, pledge or transfer
of such Notes.
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Transfer Restrictions (continued)
Each purchaser of Notes offered hereby pursuant to Rule 144A will be deemed to have
represented and agreed as follows (terms used herein that are defined in Rule 144A are
used herein as defined therein):
(i)

the purchaser (a) is a qualified institutional buyer within the meaning of Rule 144A,
(b) is acquiring the Notes for its own account or for the account of such a qualified
institutional buyer and (c) such person is aware that the sale of the Notes to it is
being made in reliance on Rule 144A;

(ii) the Notes are being offered only in a transaction not involving any public offering
in the United States within the meaning of the U.S. Securities Act, and the Notes
offered hereby have not been and will not be registered under the U.S. Securities
Act and may not be reoffered, resold, pledged, or otherwise transferred except in
accordance with the legend set out below; and

(iii) the Restricted Global Notes and any Restricted Note Certificates (as defined below)
issued in exchange for an interest in a Restricted Global Note will bear a legend to
the following effect, unless the Issuer determines otherwise in accordance with
applicable law:
© Sichenzia Ross Friedman Ference LLP 2015
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Transfer Restrictions (continued) – Legend that actually goes on securities
“THIS NOTE HAS NOT BEEN AND WILL NOT BE REGISTERED UNDER, AND WAS
ORIGINALLY ISSUED IN A TRANSACTION EXEMPT FROM REGISTRATION UNDER,
THE UNITED STATES SECURITIES ACT OF 1933, AS AMENDED (THE “U.S.
SECURITIES ACT”), AND THE NOTES MAY NOT BE OFFERED, SOLD, PLEDGED OR
OTHERWISE TRANSFERRED IN THE ABSENCE OF SUCH REGISTRATION OR AN
APPLICABLE EXEMPTION THEREFROM. THE HOLDER OF THIS NOTE BY ITS
ACCEPTANCE HEREOF REPRESENTS AND AGREES, FOR THE BENEFIT OF THE
ISSUER, THAT (A) THIS NOTE (AND ANY INTEREST HEREIN) MAY BE RESOLD,
PLEDGED OR OTHERWISE TRANSFERRED ONLY (1) TO THE ISSUER, (2) TO A
PERSON WHOM THE SELLER REASONABLY BELIEVES IS A QUALIFIED
INSTITUTIONAL BUYER (AS DEFINED IN RULE 144A UNDER THE U.S. SECURITIES
ACT) IN A TRANSACTION MEETING THE REQUIREMENTS OF RULE 144A, (3) IN AN
OFFSHORE TRANSACTION MEETING THE REQUIREMENTS OF RULE 903 OR RULE
904 OF REGULATION S UNDER THE U.S. SECURITIES ACT OR (4) PURSUANT TO AN
EXEMPTION FROM THE REGISTRATION REQUIREMENTS OF THE U.S. SECURITIES
ACT PROVIDED BY RULE 144 THEREUNDER (WHICH MAY OR MAY NOT BE
AVAILABLE) AND IN EACH OF SUCH CASES IN ACCORDANCE WITH ANY
APPLICABLE SECURITIES LAWS OF ANY STATE OF THE UNITED STATES OR ANY
OTHER JURISDICTION, AND THAT (B) THE HOLDER WILL, AND EACH
SUBSEQUENT HOLDER IS REQUIRED TO, NOTIFY ANY PURCHASER OF THIS
NOTE (OR INTEREST HEREIN) FROM IT OF THE TRANSFER RESTRICTIONS
REFERRED TO IN (A) ABOVE.”
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Transfer Restrictions (continued)
“THIS NOTE AND ALL RELATED DOCUMENTATION MAY BE AMENDED OR
SUPPLEMENTED FROM TIME TO TIME TO MODIFY THE RESTRICTIONS ON AND
PROCEDURES FOR RESALES AND OTHER TRANSFERS OF THIS NOTE TO REFLECT
ANY CHANGE IN APPLICABLE LAW OR REGULATION (OR THE INTERPRETATION
THEREOF) OR IN PRACTICES RELATING TO THE RESALE OR TRANSFERS OF
RESTRICTED SECURITIES GENERALLY. BY THE ACCEPTANCE OF THIS NOTE, THE
HOLDER HEREOF SHALL BE DEEMED TO HAVE AGREED TO ANY SUCH
AMENDMENT OR SUPPLEMENT.”
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Transfer Restrictions (continued)
(iv) if the purchaser is acquiring any Notes for the account of one or more qualified
institutional buyers, it represents that it has sole investment discretion with respect to
each such account and that it has full power to make the foregoing
acknowledgement, representations and agreements on behalf of each such account;
and
(v) the Issuer, the Registrar, the Initial Purchasers and their affiliates and others will rely
upon the truth and accuracy of the foregoing acknowledgements, representations
and agreements.
Each purchaser of Notes outside the United States pursuant to Regulation S, and each
subsequent purchaser of such Notes in resales during the period which expires on and
includes the 40th day after the later of the commencement of the offering of the Notes
and the Closing Date (the “distribution compliance period”), will be deemed to have
represented, agreed and acknowledged as follows:
(i)

it is, or at the time the Notes are purchased will be, the beneficial owner of such Notes
and it is not a U.S. person and it is located outside the United States (within the
meaning of Regulation S);
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Transfer Restrictions (continued)
(ii) it understands that such Notes have not been and will not be registered under the
U.S. Securities Act and that, prior to the expiration of the distribution compliance
period, it will not offer, sell, pledge or otherwise transfer such Notes except in an
offshore transactions in accordance with Rule 903 or Rule 904 of Regulation S, and in
accordance with any applicable securities laws of any State of the United States; and
(iii) the Issuer, the Registrar, the Initial Purchasers and their affiliates and others will rely
upon the truth and accuracy of the foregoing acknowledgements, representations
and agreements.
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Subscription and Sale – 144A Offerings
The Initial Purchasers propose to resell the Notes at the offering price set forth on the
cover page of this offering memorandum within the United States to qualified institutional
buyers (as defined in Rule 144A) in reliance on Rule 144A and outside the United States in
reliance on Regulation S. Please see “Form of the Notes and Transfer Restrictions.” The
price at which the Notes are offered may be changed at any time without notice.
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Subscription and Sale (continued) – Regulation S Offerings
The Notes have not been and will not be registered under the Securities Act or any state
securities laws and may not be offered or sold within the United States or to, or for the
account or benefit of, U.S. persons (as defined in Regulation S) except in transactions
exempt from, or not subject to, the registration requirements of the Securities Act. Please
see “Form of the Notes and Transfer Restrictions.” In addition, until 40 days after the
commencement of this offering, an offer or sale of Notes within the United States by a
dealer that is not participating in this offering may violate the registration requirements of
the Securities Act if that offer or sale is made otherwise than in accordance with Rule 144A.
The Notes will constitute a new class of securities with no established trading market.
However, the Issuer cannot assure you that the prices at which the Notes will sell in the
market after this offering will not be lower than the initial offering price or that an active
trading market for the Notes will develop and continue after this offering. The Initial
Purchasers have advised the Issuer that they currently intend to make a market in the
Notes. However, they are not obligated to do so and they may discontinue any marketmaking activities with respect to the Notes at any time without notice. Accordingly, the
Issuer cannot assure you as to the liquidity of, or the trading market for, the Notes.
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Notices to Investors
Notice to Prospective Investors in the United States
The Notes have not been and will not be registered under the Securities Act and the Notes
may not be offered or sold within the United States or to, or for the account or benefit of,
U.S. persons, except in certain transactions exempt from, or in a transaction not subject
to, the registration requirements of, the U.S. Securities Act.
Each Initial Purchaser has agreed that, except as permitted by the Purchase Agreement, it
will not offer, sell or deliver the Notes (i) as part of their distribution at any time or (ii)
otherwise until 40 days after the later of the commencement of the offering and the
Closing Date (the “distribution compliance period”) within the United States or to, or for
the account or benefit of, U.S. persons, and that it will have sent to each dealer to which it
sells Notes (other than a sale pursuant to Rule 144A) during the distribution compliance
period a confirmation or other notice setting forth the restrictions on offers and sales of
the Notes within the United States or to, or for the account or benefit of, U.S. persons
substantially to the following effect:
“The Notes covered hereby have not been registered under the U.S. Securities Act
of 1933, as amended (the “U.S. Securities Act”) and may not be offered and sold within the
United States or to, or for…
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Notices to Investors
…the account or benefit of, U.S. persons (i) as part of their distribution at any time
or (ii) otherwise until 40 days after the later of the commencement of the offering and the
Closing Date, except in either case in accordance with Regulation S or Rule 144A under the
U.S. Securities Act. Terms used above have the meanings given to them by Regulation S.”
In addition, until 40 days after the commencement of the offering, an offer or sale of
Notes within the United States by any dealer (whether or not participating in the offering)
may violate the registration requirements of the U.S. Securities Act if such offer or sale is
made otherwise than in accordance with Rule 144A or pursuant to another exemption
from registration under the U.S. Securities Act.
The Purchase Agreement provides that each Initial Purchaser may directly or through its
U.S. broker dealer affiliate arrange for the offer and resale of Notes within the United
States only to qualified institutional buyers pursuant to Rule 144A
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Notice to Prospective Investors in the European Economic Area
In relation to each member state of the European Economic Area which has implemented
the Prospectus Directive (each, a “Relevant Member State”), each Initial Purchaser has
represented and agreed that with effect from and including the date on which the
Prospectus Directive is implemented in that Relevant Member State it has not made and
will not make an offer of Notes which are the subject of the offering contemplated by this
offering memorandum to the public in that Relevant Member State other than:
(a) to any legal entity which is a qualified investor as defined in the Prospectus Directive;
(b) to fewer than 100 or, if the Relevant Member State has implemented the relevant
provision of the 2010 PD Amending Directive, 150, natural or legal persons (other than
qualified investors as defined in the Prospectus Directive), as permitted under the
Prospectus Directive, subject to obtaining the prior consent of the Initial Purchasers; or
(c) in any other circumstances falling within Article 3(2) of the Prospectus Directive
provided that no such offer of Notes shall require the Issuer or any Initial Purchaser to
publish a prospectus pursuant to Article 3 of the Prospectus Directive or supplement a
prospectus pursuant to Article 16 of the Prospectus Directive.
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Notice to Prospective Investors in the European Economic Area
For the purposes of this provision, the expression an “offer of Notes to the public” in
relation to any Notes in any Relevant Member State means the communication in any
form and by any means of sufficient information on the terms of the offer and the Notes to
be offered so as to enable an investor to decide to purchase or subscribe 182 the Notes, as
the same may be varied in that member state by any measure implementing the
Prospectus Directive in that member State. The expression “Prospectus Directive” means
Directive 2003/71/EC (and amendments thereto, including the 2010 PD Amending
Directive, to the extent implemented in the Relevant Member State), and includes any
relevant implementing measure in the Relevant Member State and the expression “2010
PD Amending Directive” means Directive 2010/73/EU.
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Reg S & 144A Purchase
Agreements

45

Representations and Warranties of the Company
The Company represent[s] and warrant[s] to each Initial Purchaser as follows:
a) No Registration: Assuming the accuracy of the representations and warranties of the
Initial Purchasers set forth in Section 2(b) hereof and their compliance with their
agreements set forth therein, it is not necessary in connection with the issuance and
sale of the Securities to the Initial Purchasers and the offer, resale and delivery of the
Securities by the Initial Purchasers in the manner contemplated by this Agreement
and the Pricing Disclosure Package, to register the Securities under the Securities Act
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Representations and Warranties of the Company (continued)
c)

Rule 144A Eligibility: The Securities are eligible for resale pursuant to Rule 144A and will not be, at
the Closing Date (as defined in Section 3(a) hereof), of the same class as securities listed on a
national securities exchange registered under Section 6 of the [Securities Exchange Act of 1934 (as
amended, the "Exchange Act", which term, as used herein, includes the rules and regulations of
the Commission thereunder)/Exchange Act] or quoted in a U.S. automated interdealer quotation
system. The Securities satisfy the requirements set forth in Rule 144A(d)(3) under the Securities
Act. Each of the Pricing Disclosure Package and the Final Offering Memorandum, as of its
respective date, contains or will contain all the information that, if requested by a prospective
purchaser of the Securities, would be required to be provided to such prospective purchaser
pursuant to Rule 144A(d)(4) under the Securities Act.

d)

Regulation S; No Directed Selling Efforts; Compliance with Offering Restrictions: With respect to
those Securities being sold in reliance upon Regulation S, none of the Company, its Affiliates or
any person acting on its or any of their behalf (other than the Initial Purchasers, as to which no
covenant is given) will engage in any directed selling efforts within the meaning of Regulation S;
and each of the Company, its Affiliates and all persons acting on its or any of their behalf (other
than the Initial Purchasers, as to which no covenant is given) will comply with the offering
restrictions requirements of Regulation S in connection with the offering of the Securities outside
the United States[ and, in connection therewith, the Pricing Disclosure Package and the Final
Offering Memorandum contains or will contain the disclosure required by Rule 902].
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Representations and Warranties of the Company (continued)
e)

Pricing Disclosure Package and Final Offering Memorandum: Neither the Pricing Disclosure Package, as of the
Time of Sale, nor the Final Offering Memorandum, as of its date or (as amended or supplemented in accordance
with Section 4(b), as applicable) as of the Closing Date, contains or will contain an untrue statement of a material
fact or omits or will omit to state a material fact necessary in order to make the statements therein, in the light of
the circumstances under which they were made, not misleading; provided, that this representation, warranty and
agreement shall not apply to statements in or omissions from the Pricing Disclosure Package, the Final Offering
Memorandum or any amendment or supplement thereto made in reliance upon and in conformity with
information furnished to the Company in writing by the Initial Purchasers through the Representative[s] expressly
for use in the Pricing Disclosure Package, the Final Offering Memorandum or amendment or supplement thereto,
as the case may be.

f)

Issuer Additional Written Communications: The Company has not prepared, made, used, authorized, approved or
distributed[, nor will] they prepare, make, use, authorize, approve or distribute any written communication that
constitutes an offer to sell or solicitation of an offer to buy the Securities other than: (i) the Preliminary Offering
Memorandum; (ii) the Pricing Disclosure Package; (iii) the Final Offering Memorandum; and (iv) any electronic road
show or other written communication in each case used in accordance with Section 4(c). Each such communication
by the Company or agents and representatives pursuant to clause (iv) of the preceding sentence (each, an "Issuer
Additional Written Communication"), when taken together with the Pricing Disclosure Package, did not as of the
Time of Sale, and at the Closing Date will not, contain any untrue statement of a material fact or omit to state a
material fact necessary in order to make the statements therein, in the light of the circumstances under which they
were made, not misleading; provided, that this representation, warranty and agreement shall not apply to
statements in or omissions from each such Issuer Additional Written Communication made in reliance upon and in
conformity with information furnished to the Company in writing by the Initial Purchasers through the
Representative[s] expressly for use in any Issuer Additional Written Communication.
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Representations and Warranties of the Company
g)

Due Authorization: The Company has full right, power and authority to execute and deliver each of
the Transaction Documents and to perform obligations thereunder; and all action required to be
taken for the due and proper authorization, execution and delivery of each of the Transaction
Documents and the consummation of the transactions contemplated thereby has been duly and
validly taken.

h)

Purchase Agreement: This Agreement has been duly authorized, executed and delivered by the
Company and constitutes a valid and binding agreement of the Company, enforceable in
accordance with its terms, except as (i) the enforcement thereof may be limited by bankruptcy,
insolvency, reorganization, moratorium or other similar laws relating to or affecting the rights and
remedies of creditors or by general equitable principles and (ii) rights to indemnification and
contribution thereunder may be limited by applicable law and public policy considerations].
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Representations and Warranties of the Company
i)

The Indenture: The [Base Indenture has been [duly authorized, executed and delivered/duly
authorized by the Company and, on the Closing Date, will have been duly executed and delivered]
by the Company and, assuming due authorization, execution and delivery by the Trustee,
constitutes/will constitute a valid and binding agreement of the Company], enforceable against
the Company in accordance with its terms, except as the enforcement thereof may be limited by
bankruptcy, insolvency, reorganization, moratorium or other similar laws relating to or affecting
the rights and remedies of creditors or by general equitable principles.
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Representations and Warranties of the Company
j)

The Securities/Notes, and the Exchange Securities/Notes: The
Securities/Notes have been duly authorized for issuance by the Company
and, when duly executed, authenticated, issued and delivered as provided in
the Indenture and paid for as provided herein, will constitute valid and
binding obligations of the Company, entitled to the benefits of the
Indenture and enforceable against the Company in accordance with their
terms, except as the enforcement thereof may be limited by bankruptcy,
insolvency, reorganization, moratorium or other similar laws relating to or
affecting the rights and remedies of creditors or by general equitable
principles.
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Representations and Warranties of the Company
k)

No Material Adverse Change: Except as otherwise disclosed in the Pricing Disclosure Package and
the Final Offering Memorandum (in each case exclusive of any amendment or supplement
thereto), since the date of the most recent financial statements included [or incorporated by
reference] in the Pricing Disclosure Package and the Final Offering Memorandum (in each case
exclusive of any amendment or supplement thereto): (i) there has been no material adverse
change, or any development involving a prospective material adverse change, in or affecting the
condition (financial or otherwise), earnings, business, properties, management, operations or
prospects, whether or not arising from transactions in the ordinary course of business, of the
Company and its subsidiaries, considered as one entity; (ii) there has been no change in the capital
stock or long term debt of the Company or any of its subsidiaries; (iii) the Company and its
subsidiaries, considered as one entity, have not incurred any material liability or obligation,
indirect, direct or contingent, not in the ordinary course of business nor entered into any material
transaction or agreement not in the ordinary course of business; and (iv) there has been no
dividend or distribution of any kind declared, paid or made by the Company or, except for
dividends paid to the Company or other subsidiaries, any of its subsidiaries on any class of capital
stock or repurchase or redemption by the Company or any of its subsidiaries of any class of capital
stock.
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Purchase Agreement also includes a host of representations that
include such items as:
•
•
•
•
•
•
•
•
•
•
•
•
•

Due in Incorporation and Good Standing;
Capitalization
No Conflicts (that these Agreements do not interfere with other agreements)
No Consents requested
Independence of Accountants
Accuracy of Financial Statements (including any proforma financials included)
Legal Proceedings
Intellectual Property
Labor
Licenses
Title to Property
Taxes
Etc.
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Compliance with Anti-Money Laundering Laws
m) Compliance with Anti-Money Laundering Laws: The operations of the
Company and its subsidiaries are and have been conducted at all times in
compliance in all material respects with applicable financial recordkeeping
and reporting requirements, including those of the Currency and Foreign
Transactions Reporting Act of 1970, as amended, the applicable money
laundering statutes of all jurisdictions where the Company or any of its
subsidiaries conduct business, the rules and regulations thereunder and any
related or similar rules, regulations or guidelines issued, administered or
enforced by any governmental agency (collectively, the "Anti-Money
Laundering Laws"); and no action, suit or proceeding by or before any court
or governmental agency, authority or body or any arbitrator involving the
Company or any of its subsidiaries with respect to the Anti-Money Laundering
Laws is pending or, to the best knowledge of the Company threatened.
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Representations of Initial Purchasers
Due to the unique nature of 144A/Regulation S transactions, the Initial
Purchasers are required to make certain representations covering such matters
as:
(i) their standing as a Qualified Institutional Buyer and Accredited Investor;
(ii) that they may only resell the Securities within the U.S. or to U.S. Persons in
accordance with the Rule 144A or Regulation S.
(iii) that they will only sell to QIBs in the U.S.; and
(iv) that the Initial Purchasers have not utilized any selling materials other than
(a) the Preliminary Offering Memorandum; (b) any written communication
that contains either (a) No “issuer information”, as defined in Rule 433(h)(2)
under the Securities Act; (2) “issuer information that was included in the
final Offering Memorandum and Pricing Disclosure Package; (3) a term
sheet describing the Securities being offered; (4) a written communication
prepared by the Initial Purchaser but pre-approved by the Company in
writing.
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Representations of the Initial Purchasers
Each Initial Purchaser severally and not jointly represents and warrants to, and agrees with, the
Company that:
•
•

•

•

it is a Qualified Institutional Buyer and an "accredited investor" within the meaning of Rule 501(a) of
Regulation D under the Securities Act ("Regulation D");
the Securities have not been registered under the Securities Act and may not be offered or sold
within the United States or to, or for the account or benefit of, U.S. persons (as defined in Regulation
S) except in accordance with Rule 144A or Regulation S under the Securities Act or pursuant to
another exemption from, or in a transaction not subject to, the registration requirements of the
Securities Act;
with respect to offers and sales of the Securities within the United States, it has only sold, and will
only sell, the Securities to persons that it reasonably believes are Qualified Institutional Buyers in
transactions meeting the requirements of Rule 144A, and in connection with each such sale, it has
taken or will take reasonable steps to ensure the purchaser of Securities is aware that such sale is
being made in reliance on Rule 144A;
it has not offered or sold, and will not offer or sell, Securities [by any form of general solicitation or
general advertising within the meaning of Rule 502(c) of Regulation D or] in any manner involving a
public offering in the United States within the meaning of Section 4(a)(2) of the Securities Act;
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Representations of the Initial Purchasers (continued)
•

with respect to offers and sales of the Securities outside the United States, each Initial Purchaser
agrees that (x) it has not offered or sold and will not offer or sell the Securities in the United States
or to, or for the benefit or account of, a U.S. person (in each case, as defined in Regulation S) (A) as
part of their distribution at any time and (B) otherwise until 40 days after the later of the
commencement of the offering of the Securities pursuant hereto and the Closing Date, other than
in accordance with Regulation S or another exemption from the registration requirements of the
Securities Act; (y) neither it nor any of its affiliates or any person acting on its or their behalf has
engaged or will engage in directed selling efforts (within the meaning of Regulation S) with respect
to the Securities, and all such persons have complied and will comply with the offering restrictions
requirements of Regulation S in connection with the offering of the Securities outside the United
States; and (z) at or prior to confirmation of any sale of the Securities by it to any distributor, dealer
or person receiving a selling concession, fee or other remuneration during the 40 day restricted
period referred to in Rule 903 of Regulation S, it will send to such distributor, dealer or person
receiving a selling concession, fee or other remuneration a confirmation or notice to substantially
the following effect:
The Securities covered hereby have not been registered under the U.S. Securities
Act of 1933, as amended (the "Securities Act"), and may not be offered and sold within
the United States or to, or for the account or benefit of, U.S. persons (i) as part of their
distribution at any time or (ii) otherwise until 40 days after the later of the commencement
of the offering of the Securities and the date of original issuance of the Securities, except
in either case in accordance with Regulation S or Rule 144A under the Securities Act or
another exemption from the registration requirements of the Securities Act; and in
connection with any subsequent sale by you of the Securities covered hereby in reliance
on Regulation S under the Securities Act during the period referred to above to any
distributor, dealer or person receiving a selling concession, fee or other remuneration, you
must deliver a notice to substantially the foregoing effect. Terms used above have the
meanings assigned to them in Regulation S under the Securities Act.
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Representations of the Initial Purchasers (continued)
•

it has not used, authorized use of, referred to, distributed or participated in the planning
for use of, and will not use, authorize use of, refer to, distribute or participate in the
planning for use of, any written communication that constitutes an offer to sell or the
solicitation of an offer to buy the Securities other than: (v) the Preliminary Offering
Memorandum, the Pricing Disclosure Package and the Final Offering Memorandum, (w)
any written communication that contains either (A) no "issuer information" (as defined
in Rule 433(h)(2) under the Securities Act) or (B) "issuer information" that was included
(including through incorporation by reference) in the Pricing Disclosure Package and the
Final Offering Memorandum, (x) any written communication relating to or that contains
the terms of the Securities and/or other information that was included (including
through incorporation by reference) in the Pricing Disclosure Package or the Final
Offering Memorandum, (y) any Issuer Additional Written Communication, or (z) any
written communication prepared by such Initial Purchaser and approved by the
Company in advance in writing.
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Covenants – Steps that the Issuer Agrees to Going Forward
•

Blue Sky Compliance: The Company shall cooperate with the Representative[s] and
counsel for the Initial Purchasers to qualify or register (or to obtain exemptions from
qualifying or registering) all or any part of the Securities for offer and sale under the
securities laws of the several states of the United States or any other jurisdictions
designated by the Representative[s] and shall comply with such laws and continue such
qualifications, registrations and exemptions in effect so long as required for the
distribution of the Securities. The Company shall not be required to (i) qualify as a
foreign corporation or other entity or as a dealer in securities in any such jurisdiction
where it would not otherwise be required to so qualify, (ii) file any general consent to
service of process in any such jurisdiction or (iii) subject itself to taxation in any such
jurisdiction if it is not otherwise so subject.

•

Rule 144A Information Requirements: As long as the Securities remain outstanding and
are "restricted securities" within the meaning of Rule 144(a)(3) under the Securities Act,
the Company will, during any period in which the Company is not subject to and in
compliance with Section 13 or 15(d) of the Exchange Act, furnish to holders of the
Securities and prospective purchasers of the Securities designated by such holders,
upon the request of such holders or such prospective purchasers, the information
required to be delivered pursuant to Rule 144A(d)(4) under the Securities Act.
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•

Provision of Information to the Initial Purchasers: At any time when the Company is not subject to
and in compliance with Section 13 or 15(d) of the Exchange Act and any Securities remain
outstanding, the Company will furnish to the Representative[s] (i) as soon as practicable after the
end of each fiscal year, copies of an annual report of the Company containing the balance sheet of
the Company as of the close of such fiscal year and statements of income, stockholders' equity and
cash flows for the year then ended and the opinion thereon of the Company's independent
registered public accounting firm and (ii) as soon as available, copies of any report or communication
of the Company sent to the Trustee or sent generally to holders of the Company's securities
(including the Securities).

•

No Restricted Resales: [During the period from the Closing Date until one year after the Closing
Date, the/The] Company will not, and will not permit any of its affiliates (as defined in Rule 144
under the Securities Act) to, resell any of the Securities that have been acquired by any of them,
except for Securities purchased by the Company or any of its affiliates and resold in a transaction
registered under the Securities Act.
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Compliance with the USA Patriot Act
Compliance with the USA Patriot Act: In accordance with the requirements of
the USA Patriot Act (Title III of Pub. L. 10756 (signed into law October 26, 2001)),
the Initial Purchasers are required to obtain, verify and record information that
identifies their respective clients, including the Company, which information
may include the name and address of their respective clients, as well as other
information that will allow the Initial Purchasers to properly identify their
respective clients.
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Conditions of the Obligations of the Initial Purchasers
These are pre-conditions that must be met to close the transaction (as you will note that many are the
same as you would find in an Underwriting Agreement).
(i)

Cold Comfort Letter from Accountants;

(ii)

Confirmation that the Securities have not been downgraded;

(iii) No Material Adverse Changes;
(iv) Opinion of Issuer’s Counsel, including Negative Assurance language;
(v)

Opinion of Initial Purchaser’s Counsel, including Negative Assurance language;

(vi) Officer’s certificates;
(vii) Good Standing certificates; and
(viii) Evidence of DTC eligibility
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Compliance with OFAC
Compliance with OFAC: Neither the Company nor any of its subsidiaries nor, to the best knowledge of
the Company, any director, officer, agent, employee or affiliate of the Company or any of its subsidiaries
is an individual or entity (a "Person") that is, or is owned or controlled by a Person that is, currently the
subject or target of any sanctions administered or enforced by the U.S. government (including, without
limitation, the Office of Foreign Assets Control of the U.S. Treasury Department ("OFAC") or the U.S.
Department of State and including, without limitation, the designation as a "specially designated
national" or "blocked person"), the United Nations Security Council, the European Union, Her Majesty's
Treasury, or other relevant sanctions authority (collectively, "Sanctions"), nor is the Company or any of
its subsidiaries located, organized or resident in a country or territory that is the subject or the target of
Sanctions, including, without limitation, Cuba, Iran, North Korea, Sudan and Syria (each, a "Sanctioned
Country"); and the Company will not directly or indirectly use the proceeds of the offering, or lend,
contribute or otherwise make available such proceeds to any subsidiary, joint venture partner or other
Person (i) to fund or facilitate any activities of or business with any Person that, at the time of such
funding or facilitation, is the subject or the target of Sanctions, (ii) to fund or facilitate any activities of
or business in any Sanctioned Country in violation of Sanctions or (iii) in any other manner that will
result in a violation by any Person (including any Person participating in the transaction, whether as
initial purchaser, advisor, investor or otherwise) of Sanctions. For the past five years/Since the
Company's inception, the Company and its subsidiaries have not knowingly engaged in and are not now
knowingly engaged in any dealings or transactions with any Person that at the time of the dealing or
transaction is or was the subject or the target of Sanctions or with any Sanctioned Country in violation
of Sanctions.
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About Arthur Marcus, Esq.
Arthur Marcus is currently a Partner at Sichenzia Ross Friedman Ference LLP.
Earlier in his career, he was the Chairman of the Securities Law Practice at Gersten
Savage LLP where he spent 22 years. Prior to joining Gersten Savage, Mr. Marcus
was an associate at Kramer, Levin, Nessen, Kamin & Frankel LLP. Mr. Marcus
specializes in advising small and medium sized companies on corporate finance,
SEC disclosure matters, corporate governance, and private and public offerings,
including equity offerings, high-yield, and convertible offerings.
Mr. Marcus has acted as counsel in numerous "SPAC" offerings, and reverse merger
transactions. Mr. Marcus also represents publicly-held companies with their
Exchange Act filing obligations as well as their relationship with NASDAQ, AMEX
and the NYSE. In addition to securities work, Mr. Marcus regularly assists
companies with mergers and acquisitions and employment and regulatory
matters.

Contact Information
Email: amarcus@srff.com
Direct: 646.810.0592
Fax: 212.930.9725
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Introduction

 John has reviewed with you the statutory scheme underlying Rule 144A and
Regulation S, including the criteria for establishing the exemptions and the
potential bases for liability in connection with offerings.

 Arthur has discussed the key components of the offering memorandum and
purchase agreement.

 Now we will look at some of the other legal and regulatory considerations
involved in a Rule 144A/ Regulation S offering and talk about how to
manage the process of making the whole deal come together.
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Other Regulatory Considerations: Tax Issues


Several aspects of the US Tax code will need to be addressed in the context of a Rule 144A/
Regulation S offering


Will the security being offered be treated as debt or as equity?






Will debt securities be offered with original issue discount (“OID”)?


Issuers and holders need to know when to account for interest and holders may object to
paying tax on interest that is not received in cash.



There is an exception from application of the OID rules in the case of a debt instrument that
has original issue discount that is less than a statutorily defined de minimis amount.

Will debt securities fall within special rules for AHYDOs (Applicable High Yield Debt
Obligations)?




Applicable rules substantially restrict interest deductions

Will a foreign subsidiary make a pledge for the benefit of, or guarantee, its U.S. parent’s
obligations?




Interest on debt is deductible by the issuer, dividends on equity are not

Could result in the subsidiary being deemed to have repatriated its earnings, resulting in the
U.S. parent being taxed accordingly

Will interest on the debt securities be subject to withholding tax?
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Other Regulatory Considerations: The ’40 Act



The Investment Company Act of 1940 (the “ ’40 Act”) places substantial limits on the offering of
securities by unregistered investment companies



Some issuers may become a so-called “inadvertent” investment company



Companies likely to have ’40 Act issues include:





blind pool companies



companies that own a large portfolio of investments



companies that own less than a majority of the interests in their operating companies



companies that take minority stakes in exchange for services



companies that operate principally through joint ventures

As a result, an additional exemption from registration may be required; this is not uncommon but
can complicate the offering process

Paul, Weiss, Rifkind, Wharton & Garrison LLP

68

Publicity Issues in Rule 144A/Regulation S Offerings




A cautious approach is required when dealing with publicity, advertising and communications
from the company in question.


Remember, consequences of a “Section 5” violation on unregistered offers and sales without
an exemption is that the sale is subject to a potential rescission by the buyer – i.e. a put right



Offering-related communications (including oral statements) are subject to potential Rule
10b-5 liability

Recent relaxation of Rule 144A publicity


Until September 2013, so called “general solicitation” and “general advertising” were
not permitted in the United States under Rule 144A



The JOBS Act revised Rule 144A to provide that securities sold pursuant to Rule 144A may be
offered to persons other than QIBs, including by means of general solicitation, provided that
securities are sold only to persons that the seller and any person acting on behalf of the seller
reasonably believe are QIBs



Permitted publicity in connection with an exempt offering will not constitute “directed selling
efforts” under Regulation S
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Completing your offering in a timely manner:
Managing the key participants and key documents
 Participants
 Issuer
 Initial Purchaser

 Documentation
 Offering Memo
• Preliminary and final versions

 Issuer Counsel

 Purchase Agreement

 Initial Purchaser Counsel

 Indenture

 Auditors

 Registration Rights Agreement
 Comfort Letter
 Officer and Secretary Certificates
 Legal Opinions
 Security Agreement and
Intercreditor Agreement (for
secured debt)
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Indenture
 Will embody the terms of the debt securities and the mechanisms for their exchange
and payment
 Parties are the issuer, any guarantors and an indenture trustee
 Covers:

• Issuance of notes
• Payment interest
• Maturity and redemption terms
• Covenants of the issuer
• Events of default
• Defeasance, satisfaction and discharge
• Guarantees and collateral (if applicable)
• Amendments and waivers
 If the notes are ultimately registered, the indenture will need to be qualified under
the Trust Indenture Act, and will include the mandatory provisions of the TIA
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Covenants

 Investment Grade:

 High Yield:

 Restrictions on Liens Securing
Debt

 Limitation on Incurrence of
Indebtedness

 Limitation on Sale/Leaseback
Transactions

 Limitation on Liens

 Consolidation, Merger and Sale of
Assets
 Purchase of Notes Upon Change
of Control and Ratings Event

 Limitation on Restricted
Payments
 Limitation on Transactions with
Affiliates
 Limitation on Dividend and
Other Payment Restrictions
Affecting Subsidiaries
 Limitation on Asset Sales
 Consolidation, Merger and Sale
of Assets
 Purchase of Notes Upon Change
of Control
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Registration Rights
 In most Rule 144A/ Reg S offerings, the securities will have the benefit of a
registration rights agreement.
 Registration rights are often required in order for a number of investors to allocate
Rule 144A/Reg S securities to certain portfolios, which can only take “registered”
securities or those with registration rights.
 The registration rights agreement will typically provide that:
 The issuer must complete an offer to exchange the Rule 144A/Reg S securities for
new securities (with identical terms) whose issuance is registered under the
Securities Act. This offer is commonly known as an “A/B Exchange Offer.”

 The issuer must meet specified deadlines for:
• filing the A/B Exchange Offer registration statement (a Form S-4 or F-4)
• the registration statement being declared effective by the SEC
• completing the A/B Exchange Offer
 Failure to comply with deadlines will result in additional interest being payable on
the securities until the default is cured.

Paul, Weiss, Rifkind, Wharton & Garrison LLP

73

Registration Rights
(continued)
 “Rule 144A-for-life” offerings are becoming more common, particularly for issuers
that are not already public companies
 No A/B Exchange Offer, so no SEC registration or review
 Indenture will not need to be qualified under the Trust Indenture Act
 Secured notes that are Rule 144A-for-life will not need the Reg. S-X Rule 3-16
stock pledge exception (and will not be subject to related SEC comments)
 In lieu of filing Exchange Act reports (10-K, 10-Q, 8-K), the issuer agrees to
provide analogous reports on a password-protected website
 Other issuer-friendly modifications to ongoing reporting requirements
 No actual Exchange Act filings, so usually, no Sarbox 404 (internal control over
financial reporting) or 906 (certifications) compliance
 Usually limited or no executive/director compensation disclosure or CD&A (either
in the offering document or in ongoing reports)
 Usually, a requirement to have a quarterly earnings conference call
 Issuers should balance potential negative marketing impact from Rule 144A-for-life
versus ongoing cost savings and other advantages
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Comfort Letters
 Part of the “due diligence” process undertaken by the initial purchasers
 Serves as an independent verification of certain financial information in the offering
document
 In unregistered offerings, auditors will not deliver a comfort letter unless the initial
purchasers represent that they have performed a due diligence investigation that is
“substantially consistent” with what they would perform in a registered offering
 Content of a comfort letter is very formal and based on accounting literature:
 Independence
 Audited financials
 Unaudited financial (quarterly) information
 Change period (last quarter end through “cut-off” date)

 Pro forma financial statements
 “Tick and tie” procedures to verify financial information included in the offering
memo
 Delivered at the time of sale and “brought down” at closing
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Opinion Practice

 Legal opinions and “negative assurance” letters are typically delivered by each of the
issuer’s and the initial purchasers’ counsel at closing.
 Opinions include:
 Good standing and power and authority of the issuer and the guarantors
 Due authorization, execution, delivery and enforceability of the indenture, notes,
guarantees, registration rights agreement
 Due authorization, execution and delivery of the purchase agreement
 Non contravention

 Securities Act and Trust Indenture Act matters
 Conformity of the notes and the indenture to the “description of the notes” in the
offering memorandum
 Tax disclosure in the offering memorandum constitutes a “fair summary”
 Issuer is not an investment company

 Security interest (if secured notes)
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Opinion Practice
(cont.)
 Important to be mindful of the jurisdiction of incorporation of the issuer and any
guarantors
 May need assistance and legal opinions of local counsel
 Reach out to local counsel early, especially regarding subsidiary guarantors, and
make sure that the guaranty is permitted under state law
 If issuer has agreed to conduct an A/B exchange offer, local counsel will be needed
again in connection with the registration statement
 Negative assurance letter:
 Similar to registered offerings, counsel will describe their participation in the
preparation of the offering memorandum and state that based on their
participation they do not have a reason to believe that the offering document
includes an untrue statement of a material fact or suffers from a material omission
 Issuer counsel will also typically deliver an opinion (or a reliance letter) to the trustee
covering many of the same items as the opinion to the initial purchasers
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Other ancillary documents and closing deliverables

 Officers Certificate
 Brings down the representations and warranties in the purchase agreement
 Confirms no material adverse change
 Secretary’s certificate
 Charter and By-laws
 Authorized officers and specimen signatures
 Resolutions for transaction and completeness of minute books
 Good standing and foreign qualification certificates from state officials
 Authentication order, trustee certificate and cross receipts
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