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BACKGROUND &
RULE
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HISTORY OF RULE 23(b)(2)

• Rule 23(b)(2) added to Fed. R. Civ. P. in 1966
• Inspired by civil rights and desegregation cases:
– Amchem Products v. Windsor, 521 U.S. 591, 614 (1997)
(“Civil rights cases against parties charged with unlawful,
class-based discrimination are prime examples [of (b)(2)
cases].”)
– J.D. v. Azar, 925 F.3d 1291, 1317 (D.C. Cir. 2019) (“[C]ivil
rights cases . . . make up the heartland of actions under
Rule 23(b)(2).”)

• But “(b)(2) is not limited to civil-rights cases.”
– FRCP 23(b)(2) advisory committee notes to 1966
amendment
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FEDERAL RULE OF CIVIL PROCEDURE 23
(a) Prerequisites. One or more members of a class may sue or be sued as
representative parties on behalf of all members only if:
(1) the class is so numerous that joinder of all members is impracticable;
(2) there are questions of law or fact common to the class;
(3) the claims or defenses of the representative parties are typical of the claims or
defenses of the class; and
(4) the representative parties will fairly and adequately protect the interests of the class.
(b) Types of Class Actions. A class action may be maintained if Rule 23(a) is satisfied
and if:
****

(2) the party opposing the class has acted or refused to act on grounds that apply
generally to the class, so that final injunctive relief or corresponding declaratory relief is
appropriate respecting the class as a whole
****
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OVERVIEW OF THE RULE
Act Requirement
The opposing party’s conduct or refusal to act must be
“generally applicable” to the class.
Final Injunction Requirement
Final injunctive or corresponding declaratory relief must
be requested for the class.
No Requirements for Predominance, Superiority, Notice
No Ability to Opt Out
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THE “ACT” REQUIREMENT
▪

The key is whether the party’s actions would affect all persons
similarly situated so that those acts apply generally to the whole
class. If they do not, then Rule 23(b)(2) cannot be properly invoked.
▪

▪

Courts have interpreted this requirement to mean that the party
opposing the class either (1) has acted in a consistent manner toward
members of the class so that the opposing party’s actions may be
viewed as part of a pattern of activity, or (2) has established or acted
pursuant to a regulatory scheme common to all class members.
▪

▪

See Sykes v. Mel S. Harris and Associates LLC, 780 F.3d 70 (2d Cir. 2015).

See Rodriguez v. Hayes, 591 F.3d 1105 (9th Cir. 2010); B.K. by next friend
Tinsley v. Snyder, 922 F.3d 957 (9th Cir. 2019).

All the class members need not be aggrieved by or desire to challenge
defendant’s conduct for some of them to seek relief under Rule
23(b)(2).
▪

See Parsons v. Ryan, 754 F.3d 657 (9th Cir. 2014).
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THE “FINAL INJUNCTION” REQUIREMENT
▪ The relief sought cannot be temporary or provisional (e.g.,
not a preliminary injunction or temporary restraining order).
▪ The relief sought must be either injunctive or declaratory
(i.e., not just equitable).
▪ Examples of injunctions: Enjoin discriminatory practice
under Title VII, an improper business practice (e.g.,
collection method), a challenged law from being enforced.
▪ Examples of declaratory relief: Declaring proper
interpretation of retirement benefits, ineffectiveness of stock
plan options, or announcing proper interpretation of a law.
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OTHER
REQUIREMENTS
• Cohesiveness

• Necessity
• Specificity
• Standing
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COHESIVENESS
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THE COHESIVENESS REQUIREMENT
• Most Circuits require “cohesiveness” for 23(b)(2)
• The “class’s claims are common ones and . . .
adjudication of the case will not devolve into
consideration of myriad individual issues.”
− T.R. v. Sch. Dist. of Philadelphia, 2019 WL 1745737 (E.D.
Pa. Apr. 18, 2019) (quoting Newberg § 4:34)

• Adopted in some form in Third, Fifth, Sixth,
Seventh, Eighth, Tenth, and D.C. Circuits
− 2 NEWBERG ON CLASS ACTIONS § 4:34 (5th ed., Dec.
2019 Update)

− But see Davis v. Homecomings Fin., 2006 WL 2927702
(W.D. Wash., Oct. 10, 2006)
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COHESIVENESS – The Purpose

Protect unnamed class
members

First, “unnamed members with valid individual claims are bound
by the action without the opportunity to withdraw and may be
prejudiced by a negative judgment in the class action.”

Ensure litigation remains
manageable

Second, “the suit could become unmanageable and little value
would be gained in proceeding as a class action ... if significant
individual issues were to arise consistently.”

− Barnes v. Am. Tobacco Co., 161 F.3d 127, 143 (3d Cir. 1998)
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COHESIVENESS – The Application

• Similar to predominance
• Looks for common issues amongst similarly situated plaintiffs
• Red flags?
– Disparate factual circumstances
– Need for individualized proof
– Need for individualized remedies
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“‘[T]he cohesive requirement is more stringent
than the predominance’ requirement of 23(b)(3).”
- Harris v. Union Pac. R.R., 953 F.3d 1030, 1038 (8th Cir. 2020)
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COHESIVENESS – Case Examples, Sufficiently Cohesive

Seeking declaration on
a standard lease
contract

Challenging a general
prison policy

Alleging the city’s
general policy for
policing protests was
unconstitutional

Luxama v. Ironbound Express, Inc.,
2018 WL 6819341, *14 (D.N.J. Dec. 27,
2018)

Thogmorton v. Reynolds, 2014 WL
5349870, *4 (C.D. Ill. Oct. 21, 2014)

Ahmad v. City of St. Louis, 2019 WL
2009589, *6 (E.D. Mo. May 7, 2019),
appeal docketed, No. 19-2221 (8th Cir.
June 14, 2019)
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COHESIVENESS – Defendants’ Arguments

• Need for individualized proof or individual hearings

• Examples:
– “Timeliness”
– Cave v. Saxon Mortg. Serv., 2016 WL 5930846, *10 (E.D. Pa. 2016)

– Trademark distinctiveness
– Vulcan Golf, LLC v. Google, Inc., 254 F.R.D. 521, 530 (N.D. Ill. 2008)

– “Likelihood of removal”
– Muzaliwa v. Brott, 2016 WL 3960371, *6-7 (D. Minn. June 10, 2016)
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COHESIVENESS – Money Damages

• Weeding out claims for money damages
• Typically requires individualized proof
• “Once monetary damages enter the picture . . . class
cohesiveness is generally lost.”
– In re Monumental Life Ins., 365 F.3d 408 (5th Cir. 2004)

20

NECESSITY
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NECESSITY – Background
• Similar to superiority
• In situations where class certification is not
“useful” or is just a “formality”

• Created in the 1970s
– Many Circuits have backed off, with Second Circuit
as a potential outlier
– See generally Gayle v. Warden Monmouth Corr.
Facility, 838 F.3d 297, 308 (3d Cir. 2016) (providing
background and collecting cases that adopt
“necessity” test from Second, Fourth, Sixth, Ninth,
and Tenth Circuits before rejecting test)
– See also Kurtz v. Kimberly-Clark Corp., 321 F.R.D.
482, 541 (E.D.N.Y. 2017) (“wide discretion”)
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NECESSITY – Second Circuit

“[C]ertification of a 23(b)(2) class is unnecessary when
prospective relief will benefit all members of a proposed
class to such an extent that the certification of a class would
not further the implementation of the judgment.”

− Casale v. Kelly, 257 F.R.D. 396, 406–07 (S.D.N.Y. 2009) (quoting Berger v.
Heckler, 771 F.2d 1556, 1566 (2d Cir. 1985) and citing Galvan, 490 F.2d 1255)
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SPECIFICITY
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SPECIFICITY – The Rules

Rule 23(b)(2)

Rule 65(d)

“so that final injunctive relief or
corresponding declaratory relief is
appropriate respecting the class as a
whole”

injunctions must “state [their] terms
specifically” and “describe in
reasonable detail . . . the act or acts
restrained or required”
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SPECIFICITY – Split Between Fifth & Ninth Circuits

Fifth Circuit

Looking for “specific relief in ‘reasonable detail,’”
which also speaks to cohesiveness
Yates v. Collier, 868 F.3d 354, 368 (5th Cir. 2017)

Ninth Circuit

Looking for “the general contours of an injunction”
that is “more specific than a bare
injunction to follow the law”
B.K. by Tinsley v. Snyder, 922 F.3d 957, 972 (9th Cir. 2019)
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SPECIFICITY – Case Examples
• Fifth Circuit
– Injunction to “maintain a safe indoor . . . temperature (e.g., maintaining a heat
index of 88 degrees or lower)” was specific enough
– Yates v. Collier, 868 F.3d 354, 368 (5th Cir. 2017)

– Injunction to provide “mutually affordable health care” was not specific enough,
without some suggestion about how to determine what that means
– Maldonado v. Ochsner Clinic Found., 493 F.3d 521, 524 (5th Cir. 2007)

• Ninth Circuit
– An injunction to “restart the process” of reviewing debt cancellation claims
provided the “general contours” and details, like a timeline, could come later
– Sweet v. DeVos, 2019 WL 5595171 (N.D. Cal. Oct. 30, 2019)
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STANDING
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STANDING – Required for Injunctive Relief

Plaintiffs must show a
“reasonable likelihood of
future injury”
− McNair v. Synapse Group Inc., 672 F.3d
213, 225-26 (3d Cir. 2012)

Simply showing past injury is
not sufficient to prove
likelihood of future harms
− Branton v. FCC, 993 F.2d 906, 909
(D.C. Cir. 1993) (citing City of Los
Angeles v. Lyons, 461 U.S. 95 (1983))
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STANDING – The “Disjuncture” Problem

• When harms to
class reps don’t
match the
harms to the
class
• Newberg 2:6
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STANDING – Two Solutions

“Standing” Approach

“Class Certification” Approach

•

Minority Approach

•

Majority Approach

•

2d Circuit two-part test:

•

“Once his standing has been
established, whether a plaintiff will be
able to represent the putative class . . .
depends solely on whether he is able to
meet the additional criteria
encompassed in Rule 23.”

−

Fallick v. Nationwide Mut. Ins. Co., 162 F.3d
410, 423 (6th Cir. 1998)

1. Has plaintiff suffered an injury?

2. Does it implicate the “same set of
concerns”?
− NECA-IBEW Health & Welfare Fund v. Goldman
Sachs & Co., 693 F.3d 145, 162 (2d Cir. 2012)
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INTERPLAY WITH
OTHER COMMON
ISSUES
• (c)(4) Issue Classes
• Failsafe Classes
• Ascertainability
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23(c)(4) ISSUE CLASSES
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23(c)(4) & 23(b)(2) – The Text

(c)(4)
Issue Class

(b)(2)
Declaratory Relief
Class

“When appropriate, an action may be brought or

maintained as a class action with respect to

particular issues.”

“ . . . declaratory relief . . . respecting the class as a
whole.”
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23(c)(4) & 23(b)(2) – The 23(c)(4) Tests

Materially advance
the litigation
Second Circuit considers if
issue certification would
“reduce the range of issues
in dispute and promote
judicial economy.”

See In re Nassau Cty. Strip
Search Cases, 461 F.3d 219,
226-27 (2d Cir 2006)

Multi-factor analysis

Genuinely common issues

Third Circuit considers “the
type of claim and issue in
question; the overall
complexity of the case; the
efficiencies to be gained by
granting partial certification;
the substantive law
underlying the claim.”

Seventh Circuit considers if
“genuinely common issues,
issues identical across all
the claimants.”

See Gates v. Rohm and Haas
Co., 655 F.3d 255, 273 (3d Cir.
2011)

See McReynolds v. Merrill
Lynch, 672 F.3d 482, 491 (7th
Cir. 2012)
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23(c)(4) & 23(b)(2) – How do they interact?

– (c)(4) as a mechanism to address an issue within 23(b)(2) class?
– Ellis v. Costco Wholesale, 285 F.R.D. 492 (N.D. Cal. 2010)

– (c)(4) class for liability?
– In re Motor Fuel Temperature Sales Pracs. Litig., 292 F.R.D. 652 (D. Kan. 2013)

– No need for (c)(4)?
– Tran v. Sioux Honey Assn. Coop., 2020 WL 905571 (C.D. Cal., Feb. 24, 2020)
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FAILSAFE CLASSES
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FAILSAFE CLASSES & 23(b)(2)

• Failsafe – determining membership
requires determining liability on merits
• Rules for 23(b)(2) follow 23(b)(3)

– If precluded, in both instances
– If allowed, okay in both
− In re Rodriguez, 695 F.3d 360, 370 (5th Cir. 2012)
(allowing (b)(2) class even if failsafe)
− Wilkinson v. Greater Dayton Reg’l Transit Auth., 2017 WL
3578702 (S.D. Ohio Aug. 17, 2017) (rejecting (b)(2) class)
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ASCERTAINABILITY
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ASCERTAINABILITY – Rule 23(b)(2) Advisory Committee Note

[23(b)(2) classes] are usually one[s] whose members are

incapable of specific enumeration.
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ASCERTAINABILITY – Majority of Circuits

• Most Circuits to decide issue do not require a (b)(2) class be ascertainable
– Including First, Third, Sixth, and Tenth Circuits

• Neither do most recent district-level decisions
– See, e.g., Thorpe v. District of Columbia, 303 F.R.D. 120, 140 (D.D.C. 2014)

• Why?
– No notice requirement in (b)(2) classes. Fed. R. Civ. P. 23(c)(2)(A)
– No need to distribute damages.
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ASCERTAINABILITY – 5th & 7th Circuits

• Definiteness required, but flexibly
– “As Plaintiffs seek to certify a Rule 23(b)(2)-type class, the definiteness
requirement is applied somewhat less stringently.”
– Johannes v. Washington, 2015 WL 5634446, *10 (E.D. Mich. Sept. 25, 2015)

– Reversing certification where class so broad they “might as well have
proposed a class comprising ‘We the People.’”
– Rahman v. Chertoff, 530 F.3d 622, 626-27 (7th Cir. 2008)
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DEVELOPING
ISSUES
• Money Damages
• Hybrid Classes
• Medical Monitoring
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MONEY DAMAGES
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FED. R. CIV. P. 23(b)(2)

Advisory Committee’s note to the 1966 amendment

23(b)(2) “does not extend to cases in
which the appropriate final relief
relates exclusively or predominantly
to money damages.”
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OLD CIRCUIT TESTS

2d Cir.

9th Cir.

- Ad hoc balancing test

- Whether money
damages are
“superior in strength,
influence, or
authority”

Robinson v. Metro-North
Commuter R.R., 267 F.3d 147,
164 (2d Cir. 2001)

5th Cir.
- Only “incidental
damages”
Allison v. Citgo Petroleum, 151
F.3d 402, 412 (5th Cir. 1998)

Dukes v. Wal-Mart Stores, 603
F.3d 571, 616 (9th Cir. 2010)

46

WAL-MART STORES v. DUKES, 564 U.S. 338 (2011)
• Supreme Court explicitly overrules 2d and 9th Circuit tests
• Declines to decide whether any “incidental damages” are allowed under (b)(2)
• Lower courts split on whether “incidental damages” survive
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WHAT IS “INCIDENTAL”?

• Group-based

• Flows automatically from injunctive or declaratory relief to class as whole
• Does not require individualized assessments
– Allison v. Citgo Petroleum Corp., 151 F.3d 402 (5th Cir. 1998)

• Not what the plaintiffs “really want”
– A.A. Suncoast Chiro. Clinic v. Progressive Am. Ins., 938 F.3d 1170, 1172 (11th Cir. 2019)
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MONEY DAMAGES – Case Examples, “Incidental”

• Suits seeking adjustment to benefits or insurance plans
– Amara v. CIGNA Corp., 775 F.3d 510, 523 (2d Cir. 2014) (reforming insurance plan)
– Meidl v. Aetna, Inc., 2017 WL 1831916 (D. Conn. May 4, 2017) (reprocessing denied claims)

• Where calculating damages will be “mechanical, formulaic, a task not for a
trier of fact but for a computer program”
– Johnson v. Meriter Health Serv. Emp. Ret. Plan, 702 F.3d 364, 372 (7th Cir. 2012) (seeking
reformation of pension plan and injunction to conform to the plan was incidental)
– But see Pund v. City of Bedford, 339 F.Supp.3d 701, 719–20 (N.D. Ohio, Sept. 10, 2018) (holding
restitution of fees was not incidental relief—even when done using a fee schedule in a spreadsheet)

49

HYBRID CLASSES
(b)(2) & (b)(3)
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HYBRID CLASSES - Overview

• Used when both damages and injunctions are sought
– e.g., suit seeking injunction against discriminatory practices and back pay

• More frequent post-Wal-Mart v. Dukes
– especially where damages are more than “incidental”
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HYBRID CLASSES - Two Approaches

Two Simultaneous Classes

Two-Phase Litigation

•

A (b)(2) class for injunctive relief

Step 1: Liability Phase under (b)(2)

•

A (b)(3) class for damages

Step 2: Remedies Phase under (b)(3)

- See, e.g., Buchanan v. Tata Consultancy Serv., 2017 WL
6611653, *23 (N.D. Cal. Dec. 27, 2017)

- See, e.g., Harris v. Union Pac. R.R., 329 F.R.D. 616, 628
(D. Neb. 2019)

52

MEDICAL MONITORING
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MEDICAL MONITORING – Injunction or Damages?

• “Medical monitoring cannot be easily categorized as
injunctive or monetary relief.”
– Gates v. Rohm & Haas Co., 655 F.3d 255, 262 (3d Cir. 2011)

• Monitoring is “in essence a request for monetary relief”
– Zinser v. Accufix Research Inc., 253 F.3d 1180 (9th Cir. 2001)

• “[U]se of the Court’s injunctive powers to oversee and
direct medical surveillance is vastly superior to a lump sum
monetary payment.”
– Day v. NLO, 851 F. Supp. 869, 886–87 (S.D. Ohio 1994)
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RECENT CASES
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RECENT CASES
Nielson v. Preap
139 S. Ct. 954 (Mar. 19, 2019)
▪

Immigration and Nationality Act

▪

Two habeas appeals out of Ninth Circuit

▪

Plurality decision

▪

USSC key focus: interpretation of Act’s “when released” language

▪

Also addressed: “inherently transitory” standing exception
Majority on this point (Alito): satisfied here
Dissent on this point (Thomas w/ Gorsuch): not met here
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RECENT CASES
J.D. v. Azar
925 F.3d 1291 (D.C. Cir. June 14, 2019)(per curium)
▪

Office of Refugee Resettlement policy re abortion access for
unaccompanied minors in custody in shelters

▪

Focus 1: “Elaborate on the contours” of the inherently transient
exception in the class context, post-Preap
▪
▪

▪

Focus 2: Affirmed the appropriateness of (b)(2) certification
▪
▪

▪

Must consider the “practicalities and prudential considerations” of the
proposed class action
Noted Genesis Healthcare distinguished (b)(2) class actions

Government only challenged “(a)” prerequisites, primarily ADEQUACY
Divergent desires in outcome among putative class members can’t
tank a (b)(2) certification

Focus 3: Sua sponte addressed absent class standing

57

RECENT CASES
AA Suncoast Chiropractic Clinic, PA v. Progressive Am. Ins. Co.
938 F.3d 1170 (11th Cir. 2019)
▪

Whether Florida law allows only treating physicians to make
Emergency Medical Condition determinations (i.e., $2,500 cap v.
$10,000 cap).

▪

Plaintiff sought (b)(2) and (b)(3) certification, but trial court only
certified (b)(2).

▪

Reversed: Rule (b)(2) cannot be used as a “fig leaf” to obscure a
claim truly about money damages.
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RECENT CASES

Doe #1 v. Trump, 2020 WL 1689727 (D. Or. Apr. 7, 2020)
Presidential Proclamation on the Suspension of Entry of
Immigrants Who Will Financially Burden the United States
Healthcare System
▪ HELD: (b)(2) certification appropriate

W.A.O. v. Cuccinelli, 2019 WL 4509333 (D.N.J. Sept. 17, 2019)
Special Immigrant Juvenile policy for juveniles between ages 18
and 21
▪ HELD: (b)(2) certification appropriate
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SETTLING (b)(2) CLASSES
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SETTLEMENT OF 23(b)(2) CLASSES
▪ No opting out!
▪ But if a hybrid settlements, can opt out of (b)(3) part

▪ Attorney’s fees may be tied to “value to the class”
▪ Sometimes can retain individual money damages claim,
depending on how drafted.
▪ Berry v. Schulman, 807 F.3d 600 (4th Cir. 2015) (200 million
people in Lexis’s Accurint database)
▪ (b)(2) settlement ok even where initial complaint did not
seek injunctive relief. Sacrifice of statutory damages
claims deemed “incidental” to benefit of injunctive relief.
Those with actual damages retained that claim.
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TRIAL OF (b)(2) CLASSES
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CLASS ACTION TRIALS
Class action trials are extremely rare.
▪ Approximately 40% of cases filed as class actions settle at some point.
▪ Highest estimate: 4% go to trial.
What types of class actions do go to trial most often?
ERISA
Consumer Protection
Contract
Antitrust
Discrimination
Contract
Antitrust
Are they more often jury or bench class trials?

Who wins more often? Are they truly the threat they are perceived to be?
What about (b)(2) trials in particular?
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TRIALS OF (b)(2) CLASSES

Ross et al v. Bank of America N.A. (USA)
No. 1:05-cv-07116 (S.D.N.Y.)
Antitrust class action alleging American Express Co., Citigroup Inc., and
Discover Bank conspired to introduce arbitration agreements with class
action waivers at meetings in the 1990s/early 2000s
▪ HELD: (b)(2) certification appropriate
▪ VERDICT: After a 2014 bench trial, the judge found that
plaintiffs didn't have proof that the meetings resulted in an
illegal agreement, but warned that the companies only
escaped the antitrust suit by "a slender reed.“

▪ APPEAL: Affirmed
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TRIALS OF (b)(2) CLASSES

In re Motor Fuel Temp. Sales Practices Litig.
MDL 1840, 279 F.R.D. 598 (D. Kan.)
Consumer fraud, conspiracy, unjust enrichment action alleging gas
stations improperly sold fuel per gallon without disclosing or adjusting for
temperature variation.
▪ First HELD: (b)(2) certification appropriate
▪ Then Dukes, followed by decertification motion
▪ Next HELD: Still (b)(2)! But also adds (c)(4)
▪ VERDICT: Defense verdict following jury trial of Kansas class.
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TRIALS OF (b)(2) CLASSES

In re Motor Fuel Temp. Sales Practices Litig., continued
▪ Then HELD: MDL court certified (b)(2) and (b)(3) under
California law for another defendant.
▪

Noting it could conceive how it could craft an injunction requiring
implementation of ATC and/or make disclosures

▪

Pretrial summary judgment for defendant

▪ Many defendants subsequently settled, agreeing either to give
money to fund change or to agree to change practice if the law
changed.
▪ Kansas defendant’s objections to industry settlement that
effectively enjoins it, too, fail.
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TRIALS OF (b)(2) CLASSES

Buchanan v. Tata Consultancy Services, Ltd
No. 4:15-cv-01696 (N.D. Cal)
Employment class action alleging Mumbai-based technology company
discriminated against non-South Asian workers in the U.S.
▪ HELD: (b)(2) and (b)(3) certification appropriate
▪ VERDICT: After 2018 trial, jury found no Title VII Discrimination
(National Origin or Race/Color).
▪ ATTORNEY’S FEES: $100,000 to defendant
▪ APPEAL: Pending
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TRIALS OF (b)(2) CLASSES

McMillion v. Rash Curtis & Ass.
No. 4:16-cv-03396 (N.D. Cal.)
Consumer protection class action alleging violation of the TCPA by debt collection
agency that made more than 534,000 unsolicited robocalls.
▪

HELD: (b)(2) and (b)(3) certification appropriate

▪

VERDICT: After the 2019 trial, jury awarded $267,349,000 in damages.
▪

▪

ATTORNEY’S FEES: On May 4, 2020 judge awarded $89,000,000 in
attorney’s fees and costs.
▪

▪

More than $6,600 awarded to each consumer

Court noted Defendant’s “sandbagging” and the expected cost of
appeal.

APPEAL: Pending
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QUESTIONS?
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