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There Is a Synergy Between New Rule 23
Standards of Rigorous Review and
Opposing a Rule 23(f) Petition





Just A Few Years Back
In The Good Old Days

* Plaintitfs’ Complaint was the controlling
document on a class motion.

* Inferences were always in plaintitfs’ favor.

* Rule 23 was usually liberally construed in
plaintiffs’ favor.

In most areas of the country, the good old days are
gone . . .





The Trend — The Second Circuit JPO!
Decision, and The Third Circuit HP 2
Decision Require a More Rigorous
Showing on Rule 23

* Must make a Rule 23 finding as to each
element.

*  Must resolve factual disputes necessary to the
Rule 23 determination.

YIn re Initial Public Offering Securities 1itigation, 471 F.3d 24 (2d Cir. 2006).
> In re Hydrogen Peroxide Antitrust 1.itigation, 2008 U.S. App. LEXIS
26871 (3d Cir. 2008).





What Does This Mean For Rule 23(f)

The record should be a more thorough one at
times of a Rule 23(f) Petition.





With a Developed Record, You Can
Focus the Rule 23 Opposition on the
Fact End of the Continuum

The extent of this Court’s review of a district
court’s class certification decision lies on a
continuum, with pure issues of law reviewed
under an abuse of discretion standard on one end
and “deferential clear-error review” reserved for

“fact-dominated’ determinations on the other

end. Motor 1ebicles, 2008 U.S. App. LEXIS 6483,
at *29.





An Example of Blending Rule 23 Rigorous

Review With 23(F)
New England Carpenters v. McKesson (D. Mass.)

Nationwide certification of all payors for 450 brand
name drugs (two opinions on class certification).

In her certification opinion, Judge Saris noted she
reviewed an ‘“avalanche of submissions’.

Three expert declarations from plaintifts and two
tutorials.

Three expert reports from McKesson.

Stage of decision after the close of discovery.

Expert work was largely completed.





McKesson

* Court makes factual findings in order to define
class period.

* “Rigorous Review” of damage model.





McKesson Appeals and Plaintiffs Emphasize
The Facts Baby Just The Facts

As made cleat by Judge Saris’ ordet, the class certification
decision in this case is a fact-dominated one. At the outset of the
order, Judge Saris observed that she had recetved “an avalanche”
of submissions, referring to Plaintiffs’ submission of four briefs,
three expert reports and a tutorial from the damage experts, three
expert declarations and a tutorial from an industry expert, and a
declaration of an industry expert as well as “countless
documents.” APP. 30. Judge Saris then noted that McKesson,
“not to be outdone,” filed the same types and volume of
responsive materials, which were “extensive.” Judge Saris’ Order
actually understates the extent of the submissions that she
reviewed in dealing with class certification issues. As illustrated
in Appendix D (APP. 58-67), a total of 120 submissions
totaling thousands of pages as well as DVD materials were made
relating to class certification.





Try to Portray the Decision
as Fact Intensive

The conclusion that this case falls in the category of the deferential,
clear-error review reserved for “fact dominated” determinations is
supported by Judge Saris’ comments about the order at a status

conference the day she issued her class certification opinion:

It’s very, very fact specific, and it was difficult
walking through this record on what actually
happened in the marketplace but I did it to the
best of my ability. It turns out to be not so
much law-based as much as understanding
this very complex record, which was
essentially was dramatically different from
the first time around....

10





Play Up the Extent of Work
Done by the Expert

McKesson’s claim that Judge Sarts applied a low threshold or
“tundamentally flawed” standard to the motion 1s disingenuous 1f
not misleading given the wording of the Order and Judge Saris’
statements at the status conference.

THE COURT: In a way, this case 1s
highly unusual because — well, for me, and maybe
it’s happening to you all in the rest of the country
— I essentially had to do a Daubert hearing to
even get me to class cert. This is the most
expansive record I’ve ever seen coming
through, and it took me forever to go
through. I’m not sure I need a separate
Daubert hearing. So I’m ready to go.

11





McKesson

First Circuit rejects 23(f) despite McKesson’s claim
review warranted because it was exposed to $21
billion in damages. “Won’t review detailed
Findings of Fact.”

12





A Lesson Learned

* Thus compare McKesson 23(f) denied with New
Motor Vebicle where it was granted.

* In Motor VVebicles the record was not developed
and expert work was not close to completed.

13





The same Rule 23 and Rule 23(f) synergy was used
to oppose the 23(f) petition in the Zyprexa MDL.

14





Zyprexa Interpretation of IPO

A district judge may certify a class only after making
determinations that each of the Rule 23 requirements
has been met.

Such determinations can be made only if the judge
resolves factual disputes relevant to each Rule 23
requirement and finds that whatever underlying facts
are relevant to a particular Rule 23 requirement have
been established and is persuaded to rule, based on
the relevant facts and the applicable legal standard,
that the requirement is met (doesn’t say what the
burden of persuasion is).

15





Zyprexa Result — An Exhaustive
Certification Order Based on:

6 Plaintiffs Experts at the Class Certification Hearing
2 By Aftfidavit

2 Detense Experts at the Class Certification Hearing
4 By Aftfidavit

Decision at the close of discovery

A substantial factual record with exhaustive review by
the trial judge

16





Rule 23(f) Petition not ruled on but you can
imagine the thrust of our Zyprexa argument on the
fact end of the continuum.

17





Zyprexa Opposition Focused on the
Extensive Record

The parties undertook additional discovery. Citing its responsibility
under PO, 471 F.3d at 41, the district court conducted a multi-day
“extensive evidentiary hearing ... to comply with the certification
standards set by the Court of Appeals for the Second Circuit.” [A-
58.] Based on the evidentiary record before it — bulging to more than
1,151 exhibits, 317 depositions, 82 expert reports, and the in-court
testimony of 8 expert witnesses — the district court granted the Rule
23 motion in part, narrowing the proposed class to only health
benefit providers, for only purchases from June 2001 to June 2005,
and for only RICO claims predicated on alleged overpricing. [A-
293.] The district court declined certification of a class of
consumers, of non-RICO claims, for any other time period, and for

RICO claims predicated on theories other than alleged overpricing.
[A-263, 274-76, 293.]

18





In re Live Concert Antitrust Litigation:
Even a Judge in the Ninth Circuit Has a

Hearing

* Finds defense experts testimony “fundamentally
flawed.”

* Fact finding 1s key to Rule 23(f) opposition.

19





Back to the Standards — They Are Strict

Two tactors guide consideration of a Rule 23(f) petition.
The first 1s whether a doubtful class-certification decision
“would virtually compel a party to abandon a potentially
meritorious claim or defense before trial.” Id. at 293.
This factor encompasses both where the decision would
etfectively end the case (as in a denial where plaintifts’
individual claims would be too small to warrant the costs
of stand-alone litigation) or where a grant of certification
raises the stakes of the litigation so substantially that
detendant feels irresistible pressure to settle. Id.
Petitioners who seek to fit within the contours of this
category also must demonstrate “significant
weakness” in the certification decision. Id. at 295.

20





Lesson Learned — Develop the Facts

If you have a complete and thorough record its
harder for defendants to identify a “significant
weakness.”

21





The size of the potential damages award was not
the sole ground for review in Mofor 1 ebicles; the

Court also perceived a significant weakness in the
certification order.

22





Investigate Petitioner’s Claim of “Pressure” to
Settle Due to the Size of the Case

McKesson ranks 18th in the Fortune 500 with annual
revenues of $88 billion. Although McKesson opens its
petition by asserting it is exposed to a $21 billion award that
creates undue pressure to settle, it tells a far different story
to 1ts shareholders. McKesson’s most recent 10-Q (filed on
February 1, 2008) discusses this litigation and confidently
concludes that “such litigation and proceedings will not
have a material adverse effect on our financial position,
results of operations or cash flows.”

23





Push Back on Claims of
Pressure To Settle

* Lilly grossed $25 billion from Zyprexa sales and paid out $1.2
billion for P.I. claims without impairment.

* Lilly’s most recent 10-K SEC filing stated

cash generated from operations, along with available
cash and cash equivalents, will be sufficient to fund our
normal operating needs, including debt service, capital
expenditures, costs associated with product liability
litigation, dividends, and taxes in 2008.

* 'The district court, reviewing the evidence and its many years of
Zyprexa MDL experience, found “no risk that the size of any
recovery or its distribution will put defendant’s economic
viability at issue or will create serious management problems.”

24





In Most Cases, You Should Be Able to
Oppose the “Novel Question Factor”

The second factor 1s whether the case raises a
novel or unsettled question that i1s “important to
the particular litigation as well as important in
itselt.” Id. at 294. The unsettled question
additionally must be “likely to escape etfective
review” if not immediately addressed.

It’s a rare security, antitrust or consumer case
that will pose such a question on class
certification.

25





Strategies for the Future

Plan for the Rule 23(t) appeal using — z.e.,
“‘new’”” or slightly modified Rule 23 standards
in every circuit.

26





CMO Issues and Rule 23

You will need a case management order that allows
time to develop the record.

You should consider using the circuit’s Rule 23
standard and change in Rule 23’s timing to argue
for a later motion date and full discovery.

For example, 1f 2 more rigorous standard 1s in play,
you may need more time and a fuller record. This

will help on appeal.

27





Implications for Bifurcation

Defendants often want to bifurcate the
class/merits issues.

If there 1s now a look at the merits due to
overlap of issues, or a more rigorous standard,
then it is fair to argue there is no basis to limit
discovery to “class issues.”

A positive — you may get to look at the dirty
laundry implications and thus paint the class
certification picture for the Court with bad
evidence. This may help on appeal.

28





Seek Proof of Common Issues in
Defendants’? Documents

McKesson’s and Lilly’s (Zyprexa) documents were
chock tull of admissions ot the challenged conduct as
having common impact on the class, while
McKesson challenged the same through its experts.

Give those documents to your expert as supporting
his/her opinion.

Can be used to undercut a defense expert —
defendant says impact of a price fix was mitigated by
sophisticated class members — but internal company
documents say otherwise. This will help on the

23(f).

29





Experts

Even if Daunbert is not required it 1s advisable to
prepare a report that meets 702 and Daubert.

Do not assume “some showing” applies anywhere —
even in the Ninth Circuit.

An appellate court maybe less likely to grant a 23(f) if
your expert has conducted a thorough report.

30





Consider Completion of the Expert Report
and Then Move for Class Certification

As class decision comes later in the case you have
an opportunity to turn the model from “can do it
in the future” to a report where the expert did the
work and it does prove liability, impact and
damages on a classwide basis. (McKesson I (not

done), McKesson 1 (done and certified).

Shuts down the defendants’ litany of obstacles
that are often hypothetical — and this aids on

23 (f) o 31





Example of the Benefits of Completion

Expert claims he can calculate aggregate damages.

2

Defendants claim cannot do so because some class
members mitigated the impact of the scheme.

2

Expert completes his work and the model accounts for
mitigation efforts thus defeating defendants” obstacle.

2

Completing something is more powertful than saying
you can do it in the future and avoid the New Motor
Vebicles result.

32
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Themesin Rule 23(f) Jurisprudence (Appendix A)
Review of L eading Cases

LEADING CASE

CIRCUMSTANCES THAT JUSTIFY
GRANT OF A 23(F) PETITION

NOTES

D.C. InreLorazepam & | 1) “thereis adeath-knell situation for either the plaintiff or the Does not apply a“rigid test” but
Circuit | Clorazepate defendant that is independent of the merits of the underlying claims, will “only rarely” grant a petition
Antitrust Litig., 289 | coupled with a class certification decision by the district court that is that does not fit within the three
F.3d 98 (D.C. Cir. | questionable, taking into account the district court’s discretion over circumstances
2002) class certification”
Appeal can be based on “ special
2) “the certification decision presents an unsettled and fundamental circumstances’ not falling within
issue of law relating to class actions, important both to the specific the enumerated categories;
litigation and generally, that islikely to evade end-of the case review” | emphasizes the court’s discretion
or in granting review
3) “the district court’s class certification decision is manifestly
erroneous’
First Waste Mgmt. Review is appropriate only where “an appeal will permit the resolution | Agreesthat Blair approach
Circuit | Holdings, Inc. v. of an unsettled legal issue that isimportant to the particular litigation captures essence of Rule 23(f) but

Mowhbray, 208 F.3d
288 (1st Cir. 2000)

aswell asimportant in itself and likely to escape effective review if |eft
hanging until the end of the case”

differs asto appealsraising
fundamental or unsettled issues

US2008 543703.3

a KILPATRICK
A STOCKTON LLP

Attorneys at Law






LEADING CASE

CIRCUMSTANCES THAT JUSTIFY
GRANT OF A 23(F) PETITION

NOTES

Second | Sumitomo Copper 1) “the certification order will effectively terminate the litigation and Court has stated that “the
Circuit | Litig. v. Credit there has been a substantial showing that the district court’sdecision is | standards of Rule 23(f) will rarely
Lyonnais Rouse, questionable” or be met”
Ltd., 262 F.3d 134
(2d Cir. 2001) 2) “the certification order implicates alegal question about which there
isacompelling need for immediate resolution”
Third Newton v. Merrill 1) “the possible case-ending effect of an imprudent class certification | Circuit has adopted a flexible
Circuit | Lynch, Pierce, decision” standard
Fenner & Smith,

Inc., 259 F.3d 154
(3d Cir. 2001)

2) “an erroneous ruling” or

3) “facilitate devel opment of the law on class certification”

Note that the court will consider
review even where the “error in
certification . . . does not
implicate novel or unsettled legal
guestions. . .”

US2008 543703.3

a KILPATRICK
A STOCKTON LLP

Attorneys at Law






LEADING CASE

CIRCUMSTANCES THAT JUSTIFY
GRANT OF A 23(F) PETITION

NOTES

Fourth
Circuit

Lienhart v. Dryvit
Sys., Inc., 255 F.3d
138 (4th Cir. 2001)

1) “whether the certification ruling is likely dispositive of the
litigation”

2) “whether the district court’s certification decision contains a
substantial weakness’

3) “whether the appeal will permit the resolution of an unsettled legal
question of general importance”

4) “the nature and status of the litigation before the district court”

5) “the likelihood that future events will make appellate review more
or less appropriate”

Approach similar to that of
Eleventh Circuit

Circuit applies the “dliding scale”
to the “ substantial weakness’
factor —a strong district court
order requires more weakness
across the other factors, whereas
aweak district court order may
alone suffice to warrant review

US2008 543703.3

a KILPATRICK
A STOCKTON LLP

Attorneys at Law





LEADING CASE

CIRCUMSTANCES THAT JUSTIFY
GRANT OF A 23(F) PETITION

NOTES

Fifth
Circuit

Arnold v. Sate

Farm Fire and Cas.

Co., 277 F.3d 772,
777 (5th Cir. 2001)

NONE

Circuit has emphasized that it
retains “considerable. . .
discretion” but has declined to
provide specific standards

Petitions for review have had
more success where they have
sought to decertify classes. See,
e.g., Rivera v. Wyeth-Ayer st
Labs., 283 F.3d 315 (5th Cir.
2002)

Review has been granted to
inquire into an obvious legal error
rather than under the “death
knell” reasoning popular in many
circuits. See, eg., Inre
Monumental Life Ins. Co., 365
F.3d 408 (5th Cir. 2004)

US2008 543703.3

a KILPATRICK
A STOCKTON LLP

Attorneys at Law






LEADING CASE

CIRCUMSTANCES THAT JUSTIFY
GRANT OF A 23(F) PETITION

NOTES

Sixth
Circuit

Inre Delta Air
Lines, 310 F.3d 953
(6th Cir. 2002)

1) the certification decision will make it economically infeasible for
either the plaintiff or defendant to not drop or settle the case,
respectively, and “a petitioner who convincingly establishes such an
impact must further demonstrate some likelihood of successin
overturning the class certification decision”

2) the cases implicates “anovel or unsettled question . . . particularly
(but not exclusively) if the question is of relevance not only in the
litigation before the court, but also to class litigation in general”

3) “thelikelihood of the petitioner’ s success on the meritsis afactor . .
. that figures most prominently in cases in which the petitioner argues
that, without an immediate appeal, the question may evade review”

4) “the posture of the case as it is pending before the district court is of
relevance. ..” aswhere thereis“an indication that the district court
will reexamine the certification decision following discovery should
discourage an interlocutory appeal”

US2008 543703.3

a KILPATRICK
A STOCKTON LLP

Attorneys at Law





LEADING CASE

CIRCUMSTANCES THAT JUSTIFY
GRANT OF A 23(F) PETITION

NOTES

Seventh
Circuit

Blair v. Equifax
Check Servs,, Inc.,
181 F.3d 832 (7th
Cir. 1999)

1) “when denial of class status seems likely to be fatal, and when the
plaintiff has a solid argument in opposition to the district court’s
decision” but even in such so-called death knell cases courts must be
“wary lest the mind hear abell that is not tolling”

2) review may be warranted where certification exposes a defendant to
tremendous liability — particularly where a plaintiff’s chance of
succeeding on the meritsis not high or

3) Review may be appropriate where it might resolve a difficult issue
and contribute to the development of class action law

First case to address standards
under Rule 23(f)

Set forth three instances that
justify grant of Rule 23(f) petition

US2008 543703.3

a KILPATRICK
A STOCKTON LLP

Attorneys at Law





CIRCUMSTANCES THAT JUSTIFY

L EADING CASE GRANT OF A 23(F) PETITION NOTES
Eighth | Lilesv. Del Campo, Liles declines to provide
Circuit | 350 F.3d 742 (8th guidance as to standards of
Cir. 2003) review under Rule 23(f)

“Other circuits have also
addressed the question of when to
grant an interlocutory appeal
under Rule 23(f). Thefactsin
this case do not favor an
interlocutory appeal under any of
these [circuits’] formulations, and
we need not undertake here the
task of refining acircuit standard
for review of such petitions.”
Liles, 350 F.3d at 746 n.5
(citations omitted)

NONE

a KILPATRICK
A STOCKTON LLP

Attorneys at Law

US2008 543703.3





LEADING CASE

CIRCUMSTANCES THAT JUSTIFY
GRANT OF A 23(F) PETITION

NOTES

Ninth
Circuit

Chamblerlan v.
Ford Motor Co.,
402 F.3d 952 (9th
Cir. 2005)

1) “there is a death-knell situation for either the plaintiff or the
defendant that isindependent of the merits of the underlying claims,
coupled with a class certification decision by the district court that is
questionable”

2) “the certification decision presents an unsettled and fundamental
issue of law relating to class actions, important both to the specific
litigation and generally, that is likely to evade end-of-the-case review”
or

3) “the district court’ s class certification decision is manifestly
erroneous’

Approach resembles that of D.C.
Circuit

Rejects the “ diding-scale”
approach

US2008 543703.3

a KILPATRICK
A STOCKTON LLP

Attorneys at Law





LEADING CASE

CIRCUMSTANCES THAT JUSTIFY
GRANT OF A 23(F) PETITION

NOTES

Tenth
Circuit

Carpenter v.
Boeing Co., 456
F.3d 1183 (10th
Cir. 2006)

NONE

Circuit has not provided guidance
as to the standards of review
under Rule 23(f)

Court in Carpenter
acknowledged the death knell and
reverse death knell rationales but
did not apply any standard
because it deemed the 23(f)
petition untimely filed

US2008 543703.3

a KILPATRICK
A STOCKTON LLP

Attorneys at Law





LEADING CASE

CIRCUMSTANCES THAT JUSTIFY
GRANT OF A 23(F) PETITION

NOTES

Eleventh
Circuit

Prado-Seiman ex
rel. Prado v. Bush,
221 F.3d 1266
(11th Cir. 2000)

“First, and most important, the court should examine whether the
district court’ sruling is likely dispositive of the litigation by creating a
‘death knell’ for either plaintiff or defendant. The prospect of
irreparable harm from delaying appellate review of the class
certification decision until after final judgment undoubtedly creates a
compelling need for immediate review.”

“Second, a court should consider whether the petitioner has shown a
substantial weakness in the class certification decision . . . merely
demonstrating that the district court’ s ruling is questionable generally
will be insufficient to support a Rule 23(f) petition in the absence of
other factors supporting immediate review.”

“Third, a court should consider whether the appeal will permit the
resolution of an unsettled legal issue that is ‘important to the particular
litigation as well asimportant in itself.””

“Fourth, a court should consider the nature and status of the litigation
before the district court . . . [such as] the status of discovery, the
pendency of relevant motions, and the length of time the matter already
has been pending.”

“Finaly, acourt should consider the likelihood that future events may
make immediate appellate review more or less appropriate,” as where,
for example, the district court “has indicated that it viewsiits class
certification decision as conditional or subject to revision at alater
stage in the case.”

Multi-factor approach resembles
that of Seventh and First Circuits,
with some additional
considerations — perhaps the
broadest approach of all the
circuits

Review is“highly discretionary”

Court “will userestraint in
accepting Rule 23(f) petitions,
and these interlocutory petitions
will not be accepted as a matter
of course”

Circuit appliesthe “dliding scale”
to the “ substantial weakness”
factor —a strong district court
order requires more weakness
across the other factors, whereas
aweak district court order may
alone suffice to warrant review

US2008 543703.3

a KILPATRICK
A STOCKTON LLP

Attorneys at Law
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Themes in Rule 23(f) Jurisprudence
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* 1998 Amendments added Rule 23(f)

* Advisory Committee left development of
criteria to the Courts of Appeals.

« Standards for evaluating petitions under
Rule 23(f) have developed differently
across the circuits, as summarized in
Appendix A.

ﬁ KILPATRICK
A STOCKTON





The Decision Whether to Grant the Petition is
Highly Discretionary

* The Advisory Committee Note expressly states that
under Rule 23(f) an “[a]ppeal from an order granting
or denying class certification is permitted in the sole
discretion of the court of appeals . . .” and “[t]he court
of appeals is given unfettered discretion whether to
permit the appeal . . ..” (emphasis added).

» The Advisory Committee Note offered little guidance;
It suggested that permission is most likely granted
“when the certification decision turns on a novel or
unsettled question of law” or when “the decision or
certification is likely dispositive of the litigation.”

ﬁ KILPATRICK
A STOCKTON





The Decision Whether to Grant the Petition is
Highly Discretionary

« Every circuit that has spoken to Rule 23(f)’s
application has agreed that the court has
broad discretion.

« Even the Fifth Circuit, which has yet to reveal
its preferred methodology, has made plain
that it exercises “considerable . . . discretion”
In granting appellate review. Arnold v. State
Farm Fire and Cas. Co., 277 F.3d 772, 777
(5th Cir. 2001) (declining to provide specific
standards for applying 23(f)).

ﬁ KILPATRICK
A STOCKTON





The Decision Whether to Grant the Petition is
Highly Discretionary

* A court of appeals may always use its discretion to
review a case presenting “special circumstances.”

« See, e.9d., Waste Mgmt. Holdings, Inc. v. Mowbray,
208 F.3d 288, 295 (1st Cir. 2000) (“special
circumstances may lead us either to deny leave to
appeal in cases that seem superficially to fit into one
of these three pigeonholes, or conversely, to grant
leave to appeal in cases that do not match any of the
three described categories”).

« (Chamblerlan v. Ford Motor Co., 402 F.3d 952, 960
(9th Cir. 2005) ("We underscore that the decision to
permit interlocutory appeal is, at bottom, a
discretionary one.”).

ﬁ KILPATRICK
A STOCKTON





The District Court’s Views and Plans about
Revisiting Certification are Relevant

* The Advisory Committee Note to Rule 23(f) observes
that “the district court often can assist the parties and
the court of appeals by offering advice on the
desirability of appeal.”

* The Advisory Committee Note continues that “the
district court . . . often will be able to provide cogent
advice on the factors that bear on the decision
whether to permit appeal . . .” and that a “statement
of reasons bearing on the probable benefits and
costs of immediate appeal can help focus the court of
appeals decision, and may persuade the
disappointed party that an attempt to appeal would
be fruitless.”

ﬁ KILPATRICK
A STOCKTON





The District Court’s Views and Plans about
Revisiting Certification are Relevant

« Several circuits take into account the
procedural posture of the case in general,
and specifically whether the district court has
expressed its intention to revisit certification
again later in the litigation. See, e.q., Inre
Delta Air Lines, 310 F.3d 953, 960 (6th Cir.
2002)(“an indication that the district court will
reexamine the certification decision following
discovery should discourage an interlocutory
appeal.”).

ﬁ KILPATRICK
A STOCKTON





- Review under Rule 23(f) is Not Typical . -

 No circuit has stated that review will be
a regular matter.

¢ See, e.d., Chamberlan, 402 F.3d at 959
(“petitions for Rule 23(f) review should
be granted sparingly.”).

« Rather considerations specific to
individual cases will influence whether a
court of appeals chooses to grant a
petition for review under Rule 23(f).

ﬁ KILPATRICK
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- We Don’t Know What We Don’t Know . -

* Our understanding of what leads an
appellate court to accept a 23(f) petition
remains necessarily limited with so few
opinions addressing the standards in
each circuit.

* Most petitions are disposed of without
any written explanation, and it is difficult
to know what informs the decision to
accept or reject many petitions.

ﬁ KILPATRICK
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- We Don’t Know What We Don’t Know . -

* “[t]he vast majority of our rulings on
23(f) motions are not published. It just
happens quietly in the chambers of the
judges and we normally don’t take
them, so you're going to have a
distorted view of what's going on if

you're looking only at the published
opinions.”

— Judge Diane P. Wood,
Seventh Circuit Court of Appeals

ﬁ KILPATRICK
A STOCKTON
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* The Fifth, Eighth, and Tenth Circuits
have not provided criteria for evaluating
whether to grant a Rule 23(f) petition.

ﬁ KILPATRICK
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* The Eighth Circuit, for example, passed on
the opportunlty to set forth a standard in Liles
V. De)l Campo, 350 F.3d 742, 746 n.5 (8th Cir.
2003

* There, the Eighth Circuit stated that “[o]ther
circuits have also addressed the question of
when to grant an interlocutory appeal under

Rule 23(f). The facts in this case do not favor

an interlocutory appeal under any of these

circuits’] formulations, and we need not
undertake here the task of refining a circuit
standard for review of such petitions.”

ﬁ KILPATRICK
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- The Death Knell and Reverse Death Knell . -

* Every decision since the landmark case
of Blair v. Equifax Check Servs., Inc.,
181 F.3d 832 (1999), has recognized
that Rule 23(f) is appropriate in the case
of death knell and reverse death
situations.

ﬁ KILPATRICK
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- The Death Knell and Reverse Death Knell . -

* The death knell situation occurs when denial
of class certification renders the plaintiffs’
individually-small claims economically
infeasible to pursue, and thus effectively
terminates the plaintiffs’ claims.

* The reverse death knell scenario occurs
when a district court certifies a class that
exposes a defendant to what the Advisory
Committee Note calls “potentially ruinous
liability.” The defendant, unwilling to bet the
company at trial, must then settle the claim,
even if the plaintiff lacked a strong case on
the merits.

ﬁ KILPATRICK
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- The Death Knell and Reverse Death Knell . -

 But in reverse death knell situations, the
circuits require that the defendant must
also show that the district court
certification order contains error.

 See, e.q., Chamberlan, 402 F.3d at 960:;
Delta, 310 F.3d at 960; In re Lorazepam
& Clorazepate Antitrust Litig., 289 F.3d
98, 99-100 (D.C. Cir. 2002).
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- The Death Knell and Reverse Death Knell . -

» Additionally, according to at least the
First, Sixth, Ninth, and D.C. Circuits, In
reverse death knell cases, the killing
strike must be significant.

* The Sixth Circuit, for example, remained
skeptical in Delta that the prospect of
class damages in excess of $1 billion
would have left major airline defendants
with “no recourse but to settle.” 310

F.3d at 961.

ﬁ KILPATRICK
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Nuanced Differences Across the Circuits Where
a Case Implicates a “Novel or Unsettled Question of Law’

» Consistent with the Advisory Committee Note,
the circuits share the view that court of
appeals review under 23(f) is appropriate
when the case below implicates an unsettled
or fundamental legal issue.

* The Blair court explained that "an appeal may
facilitate the development of the law .
[b]Jecause a large proportion of class actions
settles or is resolved in a way that overtakes
procedural matters , some fundamental
Issues about class actions are poorly
developed.” 181 F.3d at 835.
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Nuanced Differences Across the Circuits Where
a Case Implicates a “Novel or Unsettled Question of Law’

* The First Circuit goes further in requiring that “an
appeal will permit the resolution of an unsettled legal
Issue that is important to the particular litigation as
well as important in itself and likely to escape
effective review if left hanging until the end of the
case.” Mowbray, 208 F.3d at 294.

* In a similar vein, the D.C. Circuit and Second Circuit
have limited review to instances where novel
guestions are important to class action law and likely
to evade post-judgment review. Lorazepam, 289
F.3d at 105; Sumitomo Copper Litig. v. Credit
Lyonnais Rouse, Ltd., 262 F.3d 134, 140 (2d Cir.
2001).

ﬁ KILPATRICK
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The Circuits Divide Over Whether Review is Appropriate
because a Certification Decision is “Manifestly”
or “Clearly” Erroneous

* The circuits have not agreed whether
clearly erroneous certification decisions
warrant review under Rule 23(f).

* The First Circuit in Mowbray and
Seventh Circuit in Blair have not
allowed review solely on the basis of
manifest error in the certification
decision.

ﬁ KILPATRICK
A STOCKTON
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The Circuits Divide Over Whether Review is Appropriate
because a Certification Decision is “Manifestly”
or “Clearly” Erroneous

« Conversely, the Eleventh Circuit has held that
Rule 23(f) review “may be warranted even if
none of the other factors supports granting
the Rule 23(f) petition . . . " where the
certification decision is clearly wrong. Prado-
Steiman ex rel. Prado v. Bush, 221 F.3d
1266, 1275 (11th Cir. 2000).

ﬁ KILPATRICK
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The Circuits Divide Over Whether Review is Appropriate
because a Certification Decision is “Manifestly”
or “Clearly” Erroneous

* Since the Eleventh Circuit set forth this view,
the Third, Fourth, Ninth, and D.C. Circuits
have concurred, stating that review is
appropriate in cases of “manifest” error in the
certification decision. See Chamblerlan, 402
F.3d at 959; Newton v. Merrill Lynch, Pierce,
Fenner & Smith, Inc., 259 F.3d 154, 164 (3d
Cir. 2001); Lienhart v. Dryvit Sys., Inc., 255
F.3d 138, 145 (4th Cir. 2001); Lorazepam,
289 F.3d at 105.
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The Circuits Divide Over Whether Review is Appropriate
because a Certification Decision is “Manifestly”
or “Clearly” Erroneous

* The Second Circuit, however, only
considers error in the certification
decision in connection with a “death
knell” or “reverse death knell” scenario.
Sumitomo, 262 F.3d at 139-140.

ﬁ KILPATRICK
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- Multi-factor and “Sliding Scale” Approaches . -

* The Eleventh Circuit in Prado-Steiman set forth five
guidelines as to the propriety of review under 23(f) in
a given case.

* Under the Eleventh Circuit's multi-factor approach,
(1) death knell and reverse death knell remain the
most critical considerations; but the court also takes
into account (2) whether the district court’s
certification decision can be shown to have a
substantial weakness; (3) whether the case raises
“an unsettled legal issue that is important to the
particular litigation as well as important in itself”; (4)
the progress of the litigation in the district court,
including the status of discovery or the pendency of
dispositive motions; and (5) the likelihood that “future
events may make immediate appellate review more

or less appropriate.”
ﬁ KILPATRICK
AN STOCKTON
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- Multi-factor and “Sliding Scale” Approaches . -

* The Eleventh Circuit's framework is
noteworthy for providing a new, sliding scale
approach to the “substantial weakness”
factor.

 |n other words, a very strong certification
decision requires a commensurately stronger
showing among the other factors before
review Is appropriate; by contrast, a weak
certification decision may suffice to warrant
review “even if none of the other factors
supports granting the Rule 23(f) petition.”

ﬁ KILPATRICK
A STOCKTON
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- Multi-factor and “Sliding Scale” Approaches . -

 Although the Fourth Circuit has followed
the Eleventh Circuit, Lienhart, 255 F.3d
145-146, the Ninth Circuit has rejected

the sliding-scale approach.
Chamberlan, 402 F.3d at 960.

ﬁ KILPATRICK
A STOCKTON

25





* Rule 23(f) is still a relatively new rule and
courts of appeals continue to provide
guidance — or not provide guidance in some
circuits — as to when they will grant a petition
for review of a certification order.

* The discussion above and chart attached as
appendix A illustrate that although the circuits
share key common features, they also have
evolved differently, and that ultimately
petitioning under rule 23(f) is a highly circuit-
specific endeavor.

ﬁ KILPATRICK
A STOCKTON
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The #1 Strategy for a Successful

Class Certification Appeal

Win in the Trial Court

Baker Hostetler
Counsel to Market Leaders

M.





Strategy #1 Didn’t Work so Well? Try Strategy

#2: Take Your Medicine and Move On

* Pros

— Do you really want to make the situation worse?

— Let's look on the bright side, you can get a preclusive
effect if you get a summary judgment or win at trial!

— If you don’t appeal, you don’t risk emboldening the
other side if review is denied.

— |Is the record well-developed enough”? Maybe you
can get the class decertified later.

e Cons

— Your client, of course, demands that you appeal.

Baker Hostetler

Counsel to Market Leaders





On to the Inevitable Strategy #3:

Actually File a Rule 23(f) Petition

Know your jurisdiction
— What is the state of the law on Rule 23(f)?
— What is the state of the law on class certification issues more generally

State courts

— Is there a right to interlocutory appeal at all? Millett v. Atlantic Richfield
Co., 760 A.2d 250 (Me. 2000) (surveying various states’ approaches to
mterlocutory appeal of class cert decisions); Gordon v. Microsoft Corp.,
645 N.W.2d 393 (Minn. 2002) (adopting an amalgam of federal court
factors as standard for permissive appeal).

— Consider Extraordinary Writs

What are the novel legal issues that are likely to “evade review”
— Consider threshold issues
— Consider merits issues that impact class certification

How bad is the trial court’s order, really?

Baker Hostetler

Counsel to Market Leaders





You've Got Ten Days To Dazzle

the Court of Appeals

* And that really means 10 days.

* You can't get an extension. Delta Airlines v. Butler, 383
F.3d 1143 (10" Cir. 2004).

* You might move for reconsideration in the district court,
but you'd better do it within 10 days. Carpenter v.
Boeing Co., 456 F.3d 1183, 1191 (10th Cir. 20006)

* You get three days for mailing, right? Nope. See FRAP
5 and FRCP 6(d).

* Are you being defeatist if you start drafting the appeal
before the trial court’s order? Maybe not, consider that:
— You get more time to prepare a Petition worth granting

— Trial court guidance might be relevant to the decision. See Adv.
Comm. notes to 1998 Amendments adding Rule 23(f).

Baker Hostetler
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What's the Best Briefing Strategy?

Don’t trust anyone trying to sell you a Rule 23(f) Petition form.
Look to your own jurisdiction first

Is it primarily a “death knell” jurisdiction? E.g., Waste Management Holdings, Inc. v. Mowbray,
208 F.3d 288 (1st Cir. 2000)

Could the petition be granted due to errors by the trial court even without creating a “death knell”
situation, E.g., In re Lorazepam & Clorazepate Antitrust Litigation, 289 F.3d 98 (D.C. Cir. 2002)
Is it a “sliding scale” jurisdiction? E.g., Prado-Steiman ex rel. Prado v. Bush, 221 F.3d 1266 (11t
Cir. 2000)

Why is this case truly worthy of review?

Novel issue - Should work well in the 10t Circuit!
But creativity in spinning your issue as novel isn’t enough. See Mowbray, 208 F.3d at 294.

Don’t forget threshold issues, like standing, Burtulli v. Independent Assoc. of Continental Pilots,
242 F.3d 290, 294 (5t Cir. 2001), subject matter jurisdiction, Samuel-Bassett v. Kia Motors
America Inc., 357 F.3d 392 (3d Cir. 2004), and standard of review, In re Initial Public Offering
Securities Litigation, 471 F.3d 24 (2d Cir. 2006), unless your circuit has already addressed them.

Other Arguments

The record is fully developed. West v. Prudential Securities, Inc., 282 F.3d 935 (7t Cir. 2002)
Only trial court authority. Szabo v. Bridgeport Machines, Inc., 249 F.3d 672 (7t Cir. 2001).

What about factual support?

Make sure that the record below has what you need to satisfy the “death knell” standard.

Baker Hostetler
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Detalls, detalls, detalils

If there is any question, seek review under BOTH Rule
23(f) AND 28 U.S.C. § 1292(b). Richardson Electronics,
Ltd. v. Panache, 202 F.3d 957 (7t Cir. 2000).

Make sure that you include appropriate substance as
required by FRAP 5.

Don’t forget what you're trying to appeal - Attach a copy
of the class certification order and memorandum or
opinion.

Filing a Petition for Review does not stay trial court
proceedings. FRCP 23, 1998 Adv. Comm. Notes.

Don’t wait for the Reply or oral argument — you'll
probably never get a chance. FRAP 5.

Baker Hostetler
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Strategy #4: You Haven't Lost Yet

* If the Petition is denied, you'll get another

chance... United Airlines, Inc. v.
McDonalds, 432 U.S. 385, 393 (1977)

 ...if you can resist the “intense pressure to
settle.” Matter of Rhone-Poulenc Rorer,
Inc., 51 F.3d 1293, 1298 (7th Cir. 1995)

(Posner, J.)

Baker Hostetler
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JENNER&BLOCK

Interlocutory Appeals
Are Generally Disfavored

In McLish v. Roff, 141 U.S. 661, 665-66 (1891), the Supreme Court
noted that piecemeal appeals had been disfavored since the
enactment of the Judiciary Act of 1789:

From the very foundation of our judicial system the object and
policy of the acts of Congress in relation to appeals and writs of
error . . . have been to save the expense and delays of repeated
appeals in the same suit, and to have the whole case and every
matter in controversy in it decided in a single appeal.

That is still the case. 28 U.S.C. § 1291 provides that “[t|he courts of
appeals . . . shall have jurisdiction of appeals from all final decisions
of the district courts of the United States . . except where a direct
review may be had in the Supreme Court.” (empha31s added).

Generally, a “final decision” is one that “ends the litigation on the
merits and leaves nothing for the court to do but execute the
judgment.” Catlin v. United States, 324 U.S. 229, 233 (1945).
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But There Are Exceptions To The
“Ends The Litigation” Rule

[. There Are “Final” Orders That Do Not Necessarily End The Case:

A. Judgments entered as to some, but not all, parties or claims under Rule
54(b) are appealable under 28 U.S.C. § 1291 when the district court certifies
there is no just reason for delay;

B. Some “collateral orders” are appealable under Section 1291 where the order
resolves important questions completely separate from the merits and those
questions might not be effectively reviewed if review is delayed. Cohen v.
Beneficial Industrial Loan Corp., 337 U.S. 541, 546 (1949).

II. Some Interlocutory Appeals Are Made Appealable Under Section 1292:
A. Interlocutory appeals as of right under Section 1292(a):
1. Injunctions; receiverships; admiralty.
B. Permissive Interlocutory Appeals under Section 1292(b):

1. The district judge may certify a “controlling question of law” as to
which there is “substantial ground for difference of opinion,” if an

immediate appeal “may materially advance the ultimate termination of
the litigation.”

2. Party wishing to appeal must make application to court of appeals
within ten days of entry of order by the district court. Application does
not stay effect of order.

3. The court of appeals has discretion to accept or reject certification.
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1970s: “Death Knell” Theory Of Appealability
For Denials Of Class Certifications

In the 1970s, some courts of appeals held that an order denying class certification may
be sufficiently “final,” as a practical matter, to be appealable as a collateral order under
Section 1291.

Theory: Denying class certification effectively ends litigation for plaintiffs with small
individual claims because of the high cost of complex litigation. Appeal should be
allowed because the judgment is a “death knell” for the plaintiffs’ case.

In Coopers & Lybrand v. Livesay, 437 U.S. 463 (1978), the Supreme Court rejected the
death knell theory. Justice Stevens wrote for a unanimous Court:

a) A class certification decision is not a collateral order because it is subject to
revision by the district court.

b) There are no special appealability rules for class actions. Thus, if the Court
were to adopt the death knell theory for class actions, it would also have to allow
interlocutory appeals, as a general matter, of orders pertaining to venue,
discovery and summary judgment where the “tactical economic significance
[of] . . . defeat is tantamount to a ‘death knell’ for the entire case.”

c) Allowing appeals from denials—but not from grants—of class certification favors
plaintiffs over defendants. Allowing appeals from orders based on a court’s
economic assessment of the consequences of the denial of class certification
would be wasteful of judicial resources and uncertain in application.

d) Whether to allow appeals from denials but not grants, and, if so, on what terms,
raises important policy issues. If action is warranted, Congress should act, not
the courts.
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1992: Legislative Response

In 1992, Congress amended Section 1292 to permit the Supreme Court to
promulgate rules “to provide for an appeal of an interlocutory decision to
the courts of appeals that is not otherwise provided for under subsection
(a), (b), (c), or (d) ...” 28 U.S.C. § 1292(e).

The Senate report explained:

This section further implements a recommendation of the Study
Committee . . . which called for Congress to consider delegating to the
Supreme Court the authority to define circumstances in which orders
and actions of district courts not otherwise subject to appeal under
acts of Congress may be appealed to the courts of appeals. . . .

The state of law on when a district court ruling is an appealable
interlocutory action strikes many observers as unsatisfactory in
several respects. . . . Decisional doctrines—such as “practical finality”
and the “collateral order” rule—blur the edges of the finality principle,
require repeated attention from the Supreme Court, and may in some
circumstances restrict too sharply the opportunity for interlocutory
review.

S. Rep. No. 102-342, at 24 (1992).

3.

Six years later, Rule 23(f) was promulgated.
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Problems With Prohibiting Appeals

Certification And Settlement Pressures

If the courts prior to Coopers & Lybrand were concerned about the negative impact
on plaintiffs of not allowing appeals from denials of class certification, the Seventh
Circuit in In re Rhone-Poulenc Rorer, Inc., 51 F.3d 1293 (7th Cir. 1995),
demonstrated that it was also concerned about the opposite problem: the negative
impact on defendants of not being able to appeal from an order granting class
certification.

In Rhone-Poulenc, the Seventh Circuit allowed the defendant drug companies to
challenge by mandamus the trial judge’s order granting class certification. The
court, speaking through Judge Posner, stated that delaying review of class
certification until after final judgment does irreparable harm to defendants because
of “the sheer magnitude of the risk to which the class action, in contrast to the
individual actions pending or likely, exposes them.” 51 F.3d at 1297.

Judge Posner reasoned along these lines: Suppose a defendant can expect to win
most of the 300 individual pending cases, and might face total liability of $125
million for the 25 or so it would lose. Class certification could easily expand the
potential plaintiff class to 5,000. Suddenly, a potential liability of $25 billion rests
on the outcome of the case. Even if the defendant is likely to win, Judge Posner
suggested, “[tlhey may not wish to roll these dice. That is putting it mildly.”
Adopting Judge Friendly’s phrase, Judge Posner noted that the result would be
“blackmail settlements.” 51 F.3d at 1298.
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Rule 23(f)

“A court of appeals may permit an appeal from
an order granting or denying class-action
certification under this rule if a petition for
permission to appeal is filed with the circuit
clerk within 10 days after the order is entered.
An appeal does not stay proceedings in the
district court unless the district judge or the
court of appeals so orders.” (emphasis added).





JENNER&BLOCK

Section 1292(b) And Rule 23(f):
Similarities And Differences

Appeal under Rule 23(f) is analogous to an interlocutory
appeal under Section 1292(b) in the sense that the appeal
is not a matter of right, but permissive.

Appeal under Rule 23(f) is different from an interlocutory
appeal under Section 1292(b) in three important ways:

— Permission to appeal needs to be secured at only one level
of the judicial system, not two.

— The district court does not have to certify the appeal or
make a finding that there is a “controlling question of law
as to which there is substantial ground for difference of
opinion and that an immediate appeal from the order may
materially advance the ultimate termination of the
litigation.” Compare 28 U.S.C. § 1292(b) and Fed. R. Civ. P.
23(f).

— The appellate court’s discretion to grant or deny the appeal
also is not bounded by the criteria set forth in 1292(b).
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How, When, And Where
The Rule 23(f) Appeal Is Perfected

Appeal is commenced by filing a petition for permission to appeal with
the clerk of the court of appeals, not by filing a notice of appeal (or
anything else) with the clerk of the district court.

The petition for permission to appeal must be filed within ten days of
the date on which the order granting or denying certification is entered
or when a timely motion for reconsideration is granted or denied. See
Gutierrez v. Johnson & Johnson, 523 F.3d 187, 192-93 (3d Cir. 2008)
(motion to reconsider filed within the ten day window tolls time limit);
see also, Shin v. Cobb County Board of Education, 248 F.3d 1061, 1064-
65 (1 1th Cir. 2001) L ]here a motion to reconsider a class certification
order is timely ﬁled the 10-day period to file a Rule 23(f) petition does
not start until the district judge rules on the motion for
reconsideration.”). Weekends and holidays are not counted in
computing the ten-day deadline. Shin, 248 F.3d at 1065.

The ten-day period is absolute. Courts have described the ten-day
deadline as “inflexible,” “mandatory,” “essential,” and representative of a
“single window of opportunity.” See, e.g., Jenkins v. Bellsouth Corp.,
491 F.3d 1288, 1290 (11th Cir. 2007).
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How, When, And Where
The Rule 23(f) Appeal Is Perfected, Cont’d.

The filing of a petition for permission to appeal does not stay the effect of
the order granting or denying class certification. If a stay is desired, it
should be sought from the district court in the first instance. See Fed. R.
Civ. P. 23(f) Advisory Committee Note. In Daniels v. City of New York, the
court stated:

In deciding whether to grant a stay pending appeal, a court should
consider: “(1) whether the movant will suffer irreparable injury absent
a stay, (2) whether a party will suffer substantial injury if a stay is
issued, (3) whether the movant has demonstrated ‘a substantial
possibility, although less than a likelihood, of success’ on appeal, and
(4) the public interests that may be affected.”

Daniels v. City of New York, 138 F. Supp. 2d 562, 564 (S.D.N.Y. 2001)
(citing LaRouche v. Kezer, 20 F.3d 68, 72 (2d Cir. 1994) (quoting Hirschfeld
v. Board of Elections, 984 F.2d 35, 39 (2d Cir. 1993))).

The court of appeals also has discretion to grant or deny a stay, but it will
accord substantial weight to the decision of the trial court. See In re
Sumitomo Copper Litigation v. Credit Lyonnais Rouse, Ltd., 262 F.3d 134,
140 (2d Cir. 2001). To secure a stay from the court of appeals, the party
seeking relief must show that the likelihood of error on the part of the

district court tips the balance of hardships in the movant’s favor. Id. at
140.
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The Court Of Appeals’ Decision
Whether To Grant Rule 23(f) Appeal

1. The Advisory Committee Note indicates that:

— In deciding to grant or deny an appeal, the courts of appeals have
“unfettered” discretion modeled on that exercised by the Supreme
Court in deciding whether to grant or deny certiorari.

— The court of appeals should grant permission to appeal where the
certification decision turns on a novel or unsettled question of law or
when the decision on certification is likely to be dispositive of the
litigation.

— The courts of appeals “will develop standards for granting review that
reflect changing areas of uncertainty in class litigation.”

2. In general, and consistent with the general bias against interlocutory
review, the courts have indicated that Rule 23(f) appeals will not often be
granted. See, e.g., Chamberlan v. Ford Motor Co., 402 F.3d 952, 959, (9th
Cir. 20095) (agreeing with other circuits that Rule 23(f) review should be
granted “sparingly,” though some “rare cases” merit interlocutory review).
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The Court Of Appeals’ Decision
Whether To Grant Rule 23(f) Appeal, Cont’d.

A recent empirical study showed that the courts of appeals granted 36% of the
petitions they considered on the merits, but that both the number of petitions
filed and the percentage of petitions granted varied greatly from circuit to circuit.
In addition, this study showed that most of the decisions granting or denying
petitions (90%) were decided without a published opinion. Barry Sullivan and
Amy Kobelski Trueblood, Rule 23(f): A Note on Law and Discretion in the Courts
of Appeals, 246 F.R.D. 277, 283-86 (2008).

Several years ago, Judge Diane P. Wood of the United States Court of Appeals
for the Seventh Circuit remarked on the latter phenomenon: “The vast majority
of our rulings on 23(f) motions are not published. It just happens quietly in the
chambers of the judges and we normally don’t take them, so you’re going to
have a distorted view of what’s going on if you’re looking only at the published
opinions.” Id. at 277.
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Have The Courts Of Appeals Adopted Standards

For Deciding Whether To Grant Or Deny Permission To Appeal?

A. What do the published decisions show about how the courts structure their discretion?

1.

The Fifth, Eighth, and Tenth Circuits have no stated rule as to how they will
exercise their discretion. The Eighth Circuit has specifically declined to adopt a
rule. See Liles v. Del Campo, 350 F.3d 742, 746 n.5 (8th Cir. 2003).

The First, Second, Third, and Seventh Circuits have substantially adopted the
factors identified in the Committee Notes. In re Sumitomo Copper Litigation v. Credit
Lyonnais Rouse, Ltd., 262 F.3d 134, 139 (2d Cir. 2001); Newton v. Merrill Lynch,
Pierce, Fenner, & Smith, Inc., 259 F.3d 154, 165 ( 3d Cir. 2001); Blair v. Equifax
Check Services, Inc., 181 F.3d 832, 834-85 (7th Cir. 1999); Waste Management
Holdings, Inc., v. Mowbray, 208 F.3d 288, 294-95 (1st Cir. 1999) (clarifying that
unsett?ed legal issues must also be important to the litigation and likely to escape
effective review if left until an appeal from a final judgment).

The Fourth and Eleventh Circuits have adopted a sliding scale approach, which
takes into account:

— Death-knell or blackmail-settlement situations;

— Whether district court certification decision contains a substantial
weakness;

— Whether appeal would resolve an unsettled legal question of general
importance;

— The nature and status of the litigation before the district court;

— The likelihood that future events will make appellate review more or less
appropriate.

Lienhart v. Dryvit Systems, Inc., 255 F.3d 138, 145 (4th Cir. 2001); Prado-Steiman ex
rel. Prado v. Bush, 221 F.3d 1266, 1274-76 (11th Cir. 2000).
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Have The Courts Of Appeals Adopted Standards For

Deciding Whether To Grant Or Deny Permission To Appeal?, Cont’d.

4.

The Ninth and D.C. Circuits add an inquiry into whether the district court’s
certification decision is “manifestly erroneous” (similar to the Fourth and Eleventh
Circuits’ second factor) to the Advisory Committee factors. See Chamberlan v. Ford
Motor Co., 402 F.3d 952, 959, (9th Cir. 2005); In re Lorazepam & Clorazepate
Antitrust Litigation, 289 F.3d 98, 105 (D.C. Cir. 2002).

The Sixth Circuit adds another factor to those considered by the Ninth and D.C.
Circuits: “the posture of the case as it is pending before the district court.” In re
Delta Air Lines, 310 F.3d 953, 960 (6th Cir. 2002).

See also Sullivan and Trueblood at 284-85 (discussing variance of standards across circuits).

B. How much do we know from the published decisions?

1. The extent to which the various circuits follow their own guidelines, when they
depart from them, and why they depart from them are all good questions.

2. Given the absence of reported case law (i.e., the fact that 90% of Rule 23(f) decisions
are decided without published opinion), we do not really know what the answers to
those questions are when the entire universe of cases in all circuits is considered.

3. Nonetheless, it is important to recognize that we know more about some circuits

than others. The publication rate varies greatly from circuit to circuit. The Eleventh
Circuit, which had the largest number of Rule 23(f) appeals, for example, published
only 4% of its decisions granting or denying Rule 23(f) petitions, whereas the District
of Columbia Circuit, which had the third lowest number, published 67% of its
decisions, during the period that was studied.
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What Rules Do The Courts Follow In Reviewing
Certification Decisions Once They Have Granted Review?

1. Courts of appeals review certification decisions under an
abuse of discretion standard. See, e.g., Califano v.
Yamasaki, 442 U.S. 682, 703 (1979) (pre-Rule 23({)
decision reviewing certification of nationwide class for
abuse of discretion); Blair, 181 F.3d at 839 (applying abuse
of discretion standard under Rule 23({)).

2. The Second Circuit has a special rule, according more
deference to a decision granting certification than to a
decision denying certification. See Denney v. Deutsche
Bank AG, 443 F.3d 253, 263 (2d Cir. 2006); but see, e.g.,
American Seed Co., Inc. v. Monsanto Co., 271 Fed. App’x.
138, 140 (3d Cir. 2008) (articulating identical abuse of
discretion standards for grants and denials of class
certification).
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Conclusions: Unfettered Discretion
And Decisions Without Reasons

Coopers & Lybrand got to the Supreme Court because some courts had
perceived the need to permit interlocutory appeals with respect to
denials of class certification, but the existing statutes and rules did not
provide a doctrinal basis for that. The Supreme Court decided Coopers
& Lybrand in the way it did because of that lack of fit, but also because
of the lack of a principled basis for creating the particular rule the lower
courts had created. Even if the existing standards were sufficiently
capacious to permit interlocutory appeals in those circumstances, how
could one justify a judicially-crafted rule that allowed appeals of some
denials but not others, and no appeals from any grants? In Rhone-
Poulenc, Judge Posner viewed the equities from the other side.

Section 1292(e) was meant to solve both of these problems:

a) to provide a basis in law for interlocutory appeals in class action
cases that did not necessarily meet the requirements of Section
1292(b), and

b) to create a rule that provided a principled basis on which appeals
could be granted or denied.
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Conclusions: Unfettered Discretion
And Decisions Without Reasons, Cont’d.

Rule 23(f) was the chosen solution. The recent empirical study suggests
that Section 1292(e) and Rule 23(f) may have been more successful in
satisfying the first goal than in satisfying the second. That study shows a
wide variety among the circuits in terms of receptiveness to Rule 23(f)
petitions, a wide variety in terms of results, and a wide variety in terms of
transparency.

Notwithstanding the Advisory Committee Note, the analogy to the Supreme
Court’s certiorari jurisdiction is not a very good one. What the courts of
appeals are doing here is not really analogous to the resolution of conflicts
or the articulation of nationwide principles.
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Rule 23(f): A Note on Law and Discretion
in the Courts of Appeals

Barry Sullivan*
and
Amy Kobelski Trueblood**

“The vast majority of our rulings on 23(f) motions are not published. It
just happens quietly in the chambers of the judges and we normally
don’t take them, so youw're going to have a distorted view of what’s
going on if you're looking only at the published opinions.”

Judge Diane P. Wood'

I. Introduction

Class actions occupy a prominent, and controversial, place in our nation’s
legal landscape. The class action device is regularly applauded for its
potential to compensate many victims who individually suffer harm on a
relatively small scale at the hands of one defendant who would not other-
wise be held to account for that multitude of small harms which may,
because of their number, translate into large profits.? But class actions are
just as frequently condemned as litigations in which the real plaintiffs are
lawyers who seek to profit from bringing such suits, and who care little for
those who actually suffered from injuries which are being “vindicated.”™
Whatever may be the motives of the lawyers involved, the very nature of
the class action device makes it more efficient at punishment than compen-
sation, in part because there is little to be compensated in any particular
class member’s case.

*  Partner and Co-Chair, Supreme Court and Appellate Practice Group, Jenner & Block LLP,
Chicago, Illinois.

#* Agsociate, Jenner & Block LLP, Chicago, Illinois. The authors would like to thank Jeff
Boerger, Shahid Haque, John Joyce, Daniel Shim, William Wallenstein, and Melissa Wills,
whose research over several years contributed in various ways to this essay. Finally, the
authors would like to thank Michael Brody, Emery Lee, Doug Rendleman, Jay Tidmarsh, and
Tom Willging, who made useful comments on an earlier draft of this essay.

Diane P. Wood, FTC Workshop - Protecting Consumer Interests In Class Actions, Septem-
ber 13-14, 2004: Workshop Transcript: Panel 2: Tools for Ensuring that Settlements Are
‘“Fair, Reasonable, and Adequate,”” 18 Geo. 1. Legal Ethics 1197, 1213 (2005) (“FTC
Workshop”').

—

2. See Jonathan M. Landers, Of Legalized Blackmail and Legalized Theft: Consumer Class
Actions and the Substance-Procedure Dilemma, 47 S. Cal. L. Rev. 842, 857--58, 860 (1974);
Michael E. Solimine & Christine Oliver Hines, Deciding to Decide: Class Action Certification
and Interlocutory Review By The United States Courts of Appeals Under Rule 23(f), 41 Wm. &
Mary L. Rev. 1531, 1534 (2000).

3. See John H. Beisner, Matthew Shors, & Jessica Davidson Miller, Class Action “Cops™:
Public Servants or Private Entrepreneurs?, 57 Stan. L. Rev. 1441, 1442 (2005); see also Jean
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Arguably, the most critical stage in a class action is the point at which the
court decides whether to certify the class. In 1995, the lack of appellate
recourse from orders granting class certification caused Judge Richard A.
Posner of the Seventh Circuit to observe that even a “small probability of an
immense judgment” would create “intense pressure to settle.™  Judge
Posner thus expressed a “legitimate” judicial concern regarding the possi-
bility of “blackmail settlements,” which would prevent judicial review of the
class certification decision.’

Indeed, the law, since 1998, has specifically recognized the critical impor-
tance of that decision point; it was in that year that Rule 23(f) of the
Federal Rules of Civil Procedure was adopted to authorize appeals of
decisions granting or denying class certification. But Rule 23(f) is discre-
tionary. Moreover, it is discretionary in a particularly aggressive way: The
Rule does not articulate any standard to guide the courts, let alone cabin
their discretion. And the Rule’s Committee Note reinforces that sense of
wide, uncanalized discretion by specifically stating the intention that the
“court of appeals [be] given unfettered discretion whether to permit the
appeal, akin to the discretion exercised by the Supreme Court in acting on a
petition for [a writ of] certiorari.”®

As a result, many questions surrounding the application of Rule 23(f)
remain undecided. What standards, if any, are the courts applying? How
often do the courts of appeals exercise their discretion in favor of hearing
these appeals? What traces do the courts of appeals leave with respect to
their exercise of discretion, and what lessons are to be gleaned therefrom?

Some previous commentators have sought to answer those questions, but
they have attempted to do so by looking only at the universe of reported
decisions that are available in the books and on electronic databases. Judge
Diane P. Wood of the Seventh Circuit, however, has suggested that most of
that court’s Rule 23(f) jurisprudence is not available in the books or in
electronic databases, but “happens quietly in the chambers of the judges.”
Judge Wood also notes that her court normally does not take these
discretionary appeals, “so you're going to have a distorted view of what'’s
going on if you’re looking only at the published opinions.” Perhaps that is
to be expected when courts are offered “unfettered discretion,” and it may
be that what Judge Wood observes about her own court is true of other
courts as well.

In a sense, Judge Wood’s observation provides a starting point for our
inquiry. Our aim in this note is to look beyond the law that is available in
the books and the electronic databases. Instead, we have looked at each
cireuit’s docket sheets to see what evidence they yield as to how the courts
of appeals dispose of Rule 23(f) petitions. When we do that, we see that
earlier commentators have missed the vast majority of Rule 23(f) petitions.

4. Matter of Rhone—Poulenc Rorer Inc., 51 F.3d 1293, 1298-99 (7th Cir. 1995).
5. Id

6. F.R.C.P. 23(f), comm. note.

7. FTC Workshop at 1213.

8. Id
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We begin by discussing what Rule 23(f) is; we then briefly discuss the
origins of Rule 23(f), describe current perceptions of Rule 23(f), and analyze
the results of our circuit-by-circuit docket search for Rule 23(f) petitions.
Finally, we raise the question whether a “certiorari model”—at least one
understood as an “unfettered discretion” model—is wholly appropriate for
the courts of appeals to use in considering whether to grant Rule 23(f)
petitions. We conclude that the rule of law requires that matters of such
importance be treated with more transparency and with greater assurances
of consistency and conformity.

A. What is Rule 23(f)?

The purpose of class actions is to resolve the rights of many potential
claimants by litigating the claims of a smaller number of “named plaintiffs”
who have substantially the same claims or grievances. Those named
plaintiffs, usually early on in the litigation, ask that the trial judge certify a
class. In federal court, that means satisfying the requirements of Rule 23
of the Federal Rules of Civil Procedure. Even if the plaintiffs’ motion is
denied, however, the named plaintiffs are still free to litigate the matter as
the sole plaintiff stakeholders—which means that the court’s order denying
certification does not qualify for immediate appellate review pursuant to the
“final judgment rule.”® Other putative class members are free to bring
their own actions.

There are few exceptions to the final judgment rule, so interlocutory
appeals are relatively rare.* More so than with most interlocutory orders,
however, class certification decisions may make or break a case: Where a
class is not certified, the plaintiffs (and their lawyer) may not have the
will—or the resources—to continue with a litigation that might in the end
yield only a small recovery and little basis for an award of substantial
attorneys’ fees. Where a class is certified, the potential value of the case
may be so drastically increased that the defendants may become eager to
settle, regardless of the merits of the claims." In 1998, Rule 23 was
amended to provide for interlocutory appeal, and that new provision, Rule
23(f), permits the losing party to petition the court of appeals for leave to
appeal from a class certification order.

Rule 23’s Committee Note explains that Rule 23(f) is modeled after
§ 1292(b), which permits the courts of appeals to consider appeals of
interlocutory orders certified by a district judge, where the “order involves
a controlling question of law as to which there is substantial ground for
difference of opinion and...an immediate appeal from the order may
materially advance the ultimate termination of the litigation.”"?

As the Note explains, Rule 23(f) relies “in many ways on the jurispru-
dence that has developed around § 1292(b) to reduce the potential costs of
interlocutory appeals.”® But the Note explains that Rule 23(f) differs from

9. See Flanagan v. United States, 465 U.S. 259, 263 (1984); 28 U.S.C. § 1291.
10. See Solimine & Hines at 1547-52.

11. See Matter of Rhone-Poulenc Rorer Inc., 51 F.3d at 1298-99.

12. 28 U.S.C.§ 1292(b).

13. F.R.C.P. 23(f), comm. note.
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§ 1292(b) in “two significant ways.”* First, the Rule does not require the
district court to certify the appropriateness of the order for interlocutory
appeal” Leave to appeal may be sought in the court of appeals without
permission of the trial court. Second, the Rule does not include the
“potentially limiting requirements of § 1292(b)"—that there be a controlling
question of law and that an immediate appeal would advance the ultimate
termination of the litigation.'®

The Committee Note provides limited guidance for the courts of appeals.
The Note explicitly states that the courts of appeals have “unfettered
diseretion” in determining whether to take a Rule 23(f) appeal, and the Note
likens that discretion to the discretion exercised by the Supreme Court in
considering petitions for certiorari. Further, the Note suggests two consid-
erations: (1) whether the certification decision turns on a novel or unsettled
issue of law, and (2) the “death knell” factor, that is, whether the certifica-
tion decision is likely to end the litigation. But the Note also states that
“Iplermission to appeal may be granted or denied on the basis of any
consideration that the court of appeals finds persuasive.”

B. Why study how the Courts of Appeals have treated Rule 23(f)

petitions?

Rule 23(f) is an important innovation in appellate practice because it
makes it easier to appeal a class certification decision. But why study the
Rule and its application by the courts of appeals? First, class actions are
generally of interest because they resolve questions about the rights of
many—and sometimes staggering numbers of—individuals. Interlocutory
appeals may be particularly crucial to these cases given the stakes—that is,
if the court determines that the certification of a class would be appropriate,
it creates substantial leverage for the “winning” side, creating a “death
knell” or “reverse death knell” situation. An order denying class certifica-
tion may sound the “death knell” for a case if the potential individual
recoveries are too small to bother prosecuting as individual claims. A
reverse death knell situation is created where, by virtue of a class certifica-
tion order, a defendant is faced with so much potential liability that a
settlement appears the only prudent option, regardless of the merits of the
case. As the Committee Note makes clear, where a class certification
decision is particularly likely to end the case before further inquiry into the
merits, that fact alone is a good reason for an appeal to be allowed.

Second, an important issue is raised as to the advisability of the Commit-
tee’s basic approach to appealability, that is, should these decisions really be
treated by the courts of appeals as being analogous to petitions for
certiorari, so that the courts will be given free rein over the decision to
accept or reject a Rule 23(f) appeal? Will the results be consistent across
the circuits? Is that important? As discussed below, other commentators
have shown an intense interest in getting to the bottom of how the courts
are handling Rule 23(f) petitions. But between the courts’ “unfettered
diseretion” and their opaque decision-making processes, what happens

14, Id.
15. Id.

16. Id.
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behind the courts’ closed doors has been something of a mystery—even if
commentators generally have not recognized it.

II. Legislative History: What Did Congress and the Committee In-
tend?

Various groups contemplated the possibility of immediate review of class
certification orders in the 1980s,'” and Congress finally acted in 1992, when
it amended the statute setting forth appellate jurisdiction, 28 U.S.C. § 1292,
by adding that the “Supreme Court may prescribe rules, in accordance with
section 2072 of this title, to provide for an appeal of an interlocutory
decision to the courts of appeals that is not otherwise provided for under
subsection (a), (b), (¢), or (d).”™® The Supreme Court’s Civil Rules Advisory
Committee began seriously considering adding a provision for interlocutory
appellate review of class certification orders to Rule 23 in 1995.

The Advisory Committee’s meeting minutes are terse, but illuminating.
The minutes show that the Committee’s early concerns and intentions
included making appeals more readily available, the possibility of more
frequent and early review of any substantial changes for Rule 23, and the
somewhat paradoxical idea that appeals (though more frequent) would be
allowed “rarely.”™ The Committee also expressed concern that defendants
in particular would seek to appeal adverse decisions.”®

Later Committee concerns were consistent with those early reservations.
The Committee observed that mandamus review already provided a safety
valve, that every certification order would generate an attempted appeal
(thus burdening the courts), and that an appeal provision would impose
delays and additional costs on all parties.” But the Committee also
considered the counter-arguments to those points: that mandamus should
remain “special,” that the burden for permissive appeals under § 1292(b)
was not unduly heavy, that motions for leave to appeal would be handled
like any other motions, and that early review of class certification decisions
was itself desirable.? The Committee apparently decided that there were
too many issues to be addressed cogently in the Rule itself so “[t]hey must
be left for development as the Courts of Appeals find best.”® Rule 23(f)
resulted from these deliberations, and it became effective on December 1,
1998.

II1. Rule 23(f) Commentary: What Have Others Observed?

Early commentary shows widespread concern regarding Rule 23(f)’s lack
of guidance. Michael E. Solimine and Christine Oliver Hines’s article—
published approximately a year and a half after the Rule went into effect—

17. Solimine & Hines at 1564.

18. 28 U.S.C.A.§ 1292(e) (2007).

19. Minutes of the Advisory Committee on the Civil Rules, Nov. 9-10, 1995.
20. 1d

21. Minutes of the Advisory Committee on the Civil Rules, Apr. 18-19, 1996.
22, Id

23. Minutes of the Advisory Committee on the Civil Rules, May 1-2, 1997.
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was somewhat circumspect, but suggested that Rule 23(f) would benefit
from more explicit criteria.®* In 2002, Aimee Mackay surveyed the courts’
varied approaches to 23(f) and observed that “[aln ad hoe, non-uniform
approach has governed appeals under Rule 23(f).”* Mackay wrote, “[wihile
some circuits have attempted to build on the approach of other circuits,
other courts have chosen to strike out new paths. The result is that the
legal landscape is left uncertain for litigants and appellate panels.”® Chris-
topher Kitchen wrote in 2004 that “the restrictive approach that some
[Courts] have taken is not in accordance with the intent of the drafters of
the rule. In addition, these guidelines vary significantly from one eircuit to
the next, and do not sufficiently take into account the tremendous costs
associated with class action certification.”?

Other commentators paint a sunnier picture. Based on their survey,
Brian Anderson and Patrick McLain concluded in 2004 that the courts of
appeals had “granted most requests for immediate review.”® Anderson and
McLain observed that the courts had “published 44 opinions stemming from
53 requests to entertain interlocutory appeals” from December 1, 1998
through September 2003 and that defendants had “clearly” “fared better
under Rule 23(f).”%

IV. What The Courts of Appeals Are Really Doing.

In the Seventh Circuit, at least, Rule 23(f) petitions are treated as
motions and heard by a motions panel, as the Advisory Committee intended.
The panel members vote informally on whether the court will hear the
appeal—as Judge Wood suggested, it “Just happens quietly in the cham-
bers.”®  Critically, Judge Wood pointed out that the Court does not
typically accept Rule 23(f) appeals, and that the published opinions provide
only a “distorted view of what’s going on” as a result.®!

With guidance from Judge Wood’s comments, we endeavored to build on
the useful work of earlier commentators, Certainly, the numbers behind
Rule 23(f) petitions are hard to come by. The published opinions deciding
the Rule 23(f) appeals mostly skip over why the court accepted the appeal in
the first place. If the courts are not publishing their decisions on denials of
Rule 23(f) petitions, then how do we really know what is happening “quietly
in the chambers”? The Administrative Office of U.S. Courts does not keep

24. Solimine & Hines at 1576.

25. Comment, Aimee Mackay, Appealability Of Class Certification Orders Under Federal Rule Of
Civil Procedure 23(f): Toward A Principled Approach, 96 Nw. U. L. Rev. 755, 793 (2002).

26. Id.

27. Note, Christopher A. Kitchen, Interlocutory Appeal Of Class Action Certification Decisions
Under Federal Rule Of Civil Procedure 23(f): A Proposal For A New Guideline, 2004 Colum.
Bus. L. Rev. 231, 262 (2004).

28. Brian Anderson & Patrick McLain, A Progress Report on Rule 23(f): Five Years of
Immediate Class Certification Appeals, Washington Legal Foundation Legal Backgrounder, V.
15, No. 5, p. | (March 19, 2004).

29. Id. at 3.

30. FTC Workshop at 1212-13.

31. Id.
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statistics that permit easy accounting of Rule 23(f) petitions, so we must
turn to our primary source: docket sheets.

A. Inside Chambers: What the Docket Sheets Show.

In fact, the docket sheets—as viewed on Westlaw—are illuminating, as
they reveal a staggering volume of filed Rule 23(f) petitions. Before diving
into the analysis, though, we offer a brief account of our methodology and
several caveats.

1. Methodology.

We searched each circuit’s docket using Westlaw for Rule 23(f) petitions
by searching for the term “23(f)” or “p.23(f)” or “p23(f)”. We also searched
each circuit’s database of written decisions on Westlaw using the following
terms: “fed. r. civ. p. 23(f)” or “r 23(f)” or “rule 23(f)” or “frcp 23(f)” or
“federal rule! of civil procedure 23(f)”. Our searches are current through
September 30, 2006. From each docket sheet, we gleaned the following
information (if available): case name, case number, which party filed the
petition, whether the petition was granted or denied, and any reasons for
why the petition was granted or denied. We also gathered information
regarding the outcome of the appeal for petitions that were granted. Then
we compiled the information and created Table 1 at the end of this article.
This approach is admittedly non-scientific, and the research is only as good
as the data available from the circuits and from Westlaw allow. For
example, our analysis assumes that we have gathered the entire universe of
filed Rule 23(f) petitions, which is in turn based on the assumptions that (1)
the circuits provide Westlaw with all docket sheets, and Westlaw makes
them all available,? and (2) all filed Rule 23(f) petitions are reflected in a
docket sheet. Although we cannot be certain, it seems likely this methodol-
ogy captured most Rule 23(f) petitions. Table 1 explains further the
subjectivity inherent in the data, but the numbers are still powerful
indicators of what is—and what is not—being reported “publicly.”

2. Results.

In terms of raw numbers, we found that between December 1, 1998 and
October 30, 2006, there were 558 Rule 23(f) petitions filed with the courts of
appeals. After a petition is filed, one of several things might happen: ¢))
the petition is withdrawn (presumably due to settlement or some other
change in litigation strategy); (2) the petition is dismissed for want of
jurisdiction, e.g., the petition was not filed within 10 days of the entry of the
certification decision, as required by Rule 23(f); or (3) the court will grant
or deny the petition. Of the 558 filed petitions, 476 fell into that third
category, in which the court of appeals actually decided whether to accept or
deny the petition, presumably based on its substance. Approximately 25
petitions were withdrawn before any decision was made as to whether the
appeal should be allowed to proceed, apparently due to settlement or change

32. Unfortunately, we know that Westlaw does not make all docket sheets available for review.
For example, the Second Circuit has at least two docket sheets related to Miles v. Merrill
Lynch: one, 05-3349, is the docket sheet for the appeal, and the other, 04-8026, is the docket
sheet for the Rule 23(P petition. The 04-8026 docket sheet is available on PACER, the
“Federal Judiciary’s centralized registration, billing, and technical support center for elec-
tronic access to U.S. District, Bankruptcy, and Appellate court records,” but it does not
appear on Westlaw.
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in litigation strategy.®® Even among granted petitions, approximately 14
certification requests were withdrawn before the court reached a decision on
the merits of the certification decision. Both of those facts beg the
question: might Rule 23(f) have the unintended consequence of encouraging
settlement, thereby preventing the appellate review for which the Rule was
designed? That question is the subject for another article.

Of the 476 “decided” petitions, 36% were granted. Contrary to the
conclusions reached by Anderson and MecLain, it does not appear that the
courts are accepting most petitions. Moreover, across the circuits, only 10%
of the “decisions” accepting or rejecting a Rule 23(f) petition are available
by searching published or electronically available opinions.*® The rest—
90%—are reflected only in docket entries, and, even then, the court’s
reasoning may not be provided in the docket sheet.

Now for the details. At best, the circuits may be described as inconsis-
tent—in terms of petition volume, as to whether the court of appeals
adheres to an articulated standard for reviewing petitions, the frequency
with which the circuits publish their opinions explaining why they accept or
deny Rule 23(f) petitions, and, of course, the frequency with which Rule
23(f) petitions are granted.

Since 1998, the Tenth Circuit has received only 6 petitions. The Eleventh
Circuit is at the upper end with 104. Those numbers are roughly consistent
with the circuits’ relative caseload volume. Between September 1998 and
September 2006 (the intervals by which the Administrative Office of the
U.S. Courts reports its annual statistics), the Tenth Circuit’s total appeal
volume—21,724-—made it number 10 of the 12 circuits we looked at. The
Eleventh Circuit ranked number 3 with 58,437 appeals during that period.®
Notably, though, the Eleventh Circuit gets quite a few more petitions
relative to its overall volume-comparing the Eleventh and Tenth Circuits’
volume, the Eleventh gets roughly three times as many appeals as the
Tenth, but the Eleventh Circuit gets 17 Rule 23(f) petitions for every one
petition the Tenth Circuit gets.

Most circuits have articulated standards for rejecting or accepting Rule
23(f) petitions. Four circuits—the First, Second, Third, and Seventh—have

33. This number is estimated. For purposes of this analysis, we assumed that petitions or
appeals withdrawn pursuant to Federal Rule of Appellate Procedure 42(b) were withdrawn
due to settlement or a change in litigation strategy. The number may be exaggerated for that
reason, but it may also be understated, because docket sheets provide varying degrees of
information. See Table 2.

34. Some petitions that were denied or dismissed as untimely do have “published”’ decisions
associated with them. For instance, the Second Circuit denied the petition in Coco v. Inc.
Village of Belle Terre, 448 F.3d 490 (2d Cir. 2006), in a reported decision because the petition
was not timely filed. Coco is not reflected in the Published number in Table 1 because the
case was technically dismissed for non-substantive reasons. But in Scott v. Dennis Reimer
Co., 2000 WL 145397, 205 F.3d 1341 (6th Cir. 2000), the Sixth Circuit denied the Rule 23(f)
petition both because it was untimely and because it did not merit interlocutory review. Scott
was counted among “decided”’ petitions because the court did consider whether to accept the
appeal and looked beyond the threshold issue of the timeliness of the petition.

35. In terms of the Tenth Circuit’s volume of appeals per three-judge panel, however, the
Tenth Circuit’s average yearly number of appeals per panel from September 1998 through
September 2006 places it at number 11 (ahead of the D.C. Circuit). The Eleventh Circuit’s
average yearly appeals per-panel rank number 1. We tried to correlate overall appeal volume
in a circuit with its willingness to grant Rule 23(f) petitions, but no obvious trends appeared.
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adopted (with some adaptation) the three factors listed in the Committee
Notes* Two circuits—the Fourth and Eleventh—have adopted a “sliding-
scale” five-factor approach, including (1) the death knell or reverse death
knell situation, (2) whether the district court certification contains a sub-
stantial weakness, (3) resolution of an unsettled legal question of general
importance, (4) the nature and status of the litigation before the district
court, and (5) the likelihood that future events will make appellate review
more or less appropriate.® Other circuits have adopted hybrids of those
approaches. The Ninth and District of Columbia Cireuits each added one
criterion—similar to the second factor in the Fourth and Eleventh Circuits’
formulation—to the Committee’s factors: “manifest error in the district
court’s certification decision.” The Sixth Cirecuit adds another factor to
those employed by the Ninth Circuit: the posture of the case as it is
pending before the district court.®

But three circuits—the Fifth, Eighth, and Tenth—have no stated rule.
In fact, the Eighth Circuit explicitly refused to articulate a cireuit rule in its
one published case on the subject, Liles v. Del Campo.® There, the court
stated that while other circuits had addressed the question when to accept
an appeal under Rule 23(f), the “facts in this case do not favor an
interlocutory appeal under any of these formulations, and we need not
undertake here the task of refining a circuit standard for review of such
petitions.”"!

The frequency with which the courts publish their decisions granting or
denying Rule 23(f) petitions—whether in an “unreported” Westlaw decision
or in a reported decision in the Federal Reporter Series—varies tremen-
dously. The Tenth Circuit has not published a single decision. Our data
show that the Fifth, Eighth, and Eleventh Circuits publish, respectively, 4%,
9%, and 4% of their decisions granting or denying Rule 23(f) petitions.” (In
this regard, it is interesting to recall that the Eleventh Circuit received the
most petitions of any circuit.) The District of Columbia Circuit publishes
most of its decisions accepting or rejecting a Rule 23(f) petition—67% are
published in some way. Overall, only about 10% of filed Rule 23(f) petitions

36. In re Sumitomo Copper Litigation v. Credit Lyonnais Rouse, Lid., 262 F.3d 134, 139 (2d Cir.
2001); Newton v. Merrill Lynch, Pierce, Fenner & Smiith, Inc., 259 F.3d 154, 165 (3d Cir.
2001); Blair v. Equifax Check Servs., Inc., 181 F.3d 832, 834 (7th Cir. 1999);, Waste Mgmit.
Holdings, Inc. v. Mowbray, 208 F.3d 288, 294-95 (1st Cir. 1999) (adding the clarification that
a fundamental, unsettled issue of law must also be important to the particular litigation,
important in itself, and likely to escape effective review).

37. Lienhart v. Dryvit Svs., Inc., 255 F.3d 138, 145-46 (4th Cir. 2001); Prado-Steiman v. Bush,
221 F.3d 1266, 1274-76 (11th Cir. 2000).

38. Chamberlan v. Ford Motor Co., 402 F.3d 952, 955 (9th Cir. 2005); In re: Lorazepam &
Clorazepate Antitrust Litigation, 289 F.3d 98, 105 (D.C. Cir. 2002).

39. In re: Delta Air Lines, 310 F.3d 953, 960 (6th Cir. 2002).

40. 350 F.3d 742, 746 n.5 (8th Cir. 2003).

41. Id

42. Some opinions both decide the Rule 23(f) appeal and explain why the court accepted the
appellant’s Rule 23(f) petition. We have included those combined opinions in our count of

“published”’ decisions accepting or denying a Rule 23(f) petitions. Other opinions deciding
Rule 23(f) appeals are silent as to the court’s reason for accepting the initial petition.
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were met with an explanation for why the petition was accepted or rejected
by the courts: of the 476 petitions that were not dismissed on procedural
grounds or withdrawn, the courts of appeals explained in a written opinion
why they decided to accept or reject the Rule 23(f) petition 47 times.

On to the heart of the matter: How many Rule 23(f) petitions are
accepted? Again, our data suggest that the circuits’ allowance rates vary
considerably. The Tenth Circuit has not accepted any appeals, while the
Fourth Circuit has accepted 100% (that is, 5) of the petitions that were not
withdrawn or dismissed for technical procedural non-compliance, and the
Third Circuit accepted 86% (12).

The circuits with the most petitions—the Eleventh (104 filed, 89 not
withdrawn or procedurally dismissed), Ninth (80 filed, 65 not withdrawn or
procedurally dismissed), Seventh (83 filed, 71 not withdrawn or procedurally
dismissed), and Fifth Circuits (79 filed, 67 not withdrawn or procedurally
dismissed)—allowed, respectively, 39%, 26%, 31%, and 54% of the petitions
not otherwise withdrawn or procedurally dismissed.

Although this article is less concerned with whether plaintiffs or defen-
dants fare better in Rule 23(f) petitions, even those data appear inconsis-
tent: In most circuits, our data suggest that the defendants’ petitions are
granted more often. In the Ninth and D.C. Circuits, however, the trend is
reversed: plaintiffs do better, with a 36% success rate in the Ninth Circuit
and a 60% success rate in the D.C. Circuit. Defendants’ petitions are
accepted in only 20% of Ninth Circuit petitions, and no defendant’s petition
has been granted in the D.C. Circuit. In the Fourth Circuit, both plaintiffs
and defendants have a 100% success rate.'

Finally, we note that it would be interesting to know whether the circuits
vary as to the subject matter distributions of the class certification appeals
filed in the several circuits, and whether differences in subject matter
correlate to other factors. In other words, do some circuits tend to see
more Rule 23(f) petitions in employment cases, while others see more in
securities cases? If so, do those differences correlate with data relating to
frequency with which Rule 23(f) petitions are granted or denied? Those are
important questions. Unfortunately, readily available data make it impossi-
ble to know. To explore this further, one would need to search the courts’
actual pleadings files, rather than simply the docket sheets, which do not
generally provide that level of detail.**

43. We also collected information about the outcome of Rule 23(f) petitions that were accepted
by the courts. Only 125 of the 169 granted petitions have been ruled upon, as some were still
pending when we closed the books on research, and some were withdrawn or the court
otherwise did not rule. Of the ruled-upon appeals, defendants filed 94, and plaintiffs filed 31.
Though our pool is small indeed, our results indicate that, regardless of whether the
defendants or plaintiffs filed the appeal, the outcome was favorable to defendants about 70%
of the time. That is, of 94 appeals of decisions granting certification, the courts of appeals
reversed the grant of certification in 66, or 71%, of cases. In 31 appeals of decisions denying
class certification, the courts of appeals affirmed the denial of certification in 22, or 70.97% of
cases. These results should be viewed cautiously. As already discussed, some circuits have
decided very few appeals or none at all. In addition, the courts of appeals will sometimes
affirm and deny class certification decisions in a single case because multiple classes were at
issue; as discussed further below, we counted these decisions as affirmances. Our results are
set forth in more detail at Table 3.

44. We considered researching whether the circuits were more likely to grant Rule 23(f)
petitions for certain types of class actions (e.g., securities class actions, employment class
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B. Can this be what Congress and the Committee Intended?

When Congress enacted 28 U.S.C. § 1292(e), and the Committee promul-
gated Rule 23(f), is this what they had in mind? Did the Committee expect
uniformity when it said that the eircuits should have discretion akin to that
exercised by the Supreme Court in considering certiorari? If so, what
degree of uniformity was expected? More importantly, has certiorari
proven itself to be a good model?

With each circuit exercising its own diseretion, uniformity seems unlikely.
First, as Justice John Marshall Harlan once observed, “the question wheth-
er a case is ‘certworthy’ is more a matter of ‘feel’ than of precisely
ascertainable rules.”® But the Supreme Court does have some explicit
criteria which it normally applies in deciding whether to grant certiorari.
Supreme Court Rule 10 states that the Supreme Court considers whether
the case involves an issue about which there is a lower court split, or
whether the lower court has decided an important question of federal law
not yet settled by the Supreme Court.** The Supreme Court denies
certiorari most of the time, but it rarely grants certiorari in a case that fails
to meet the description in Rule 10. Second, consistency of result is much
more likely when the exercise of discretion is centralized in one body (as it
is with the granting or denial of certiorari), rather than spread across
twelve circuits (as it is in the case of Rule 23(f) petitions).

Moreover, the nature of the Supreme Court’s discretion is quite different
from the discretion contemplated by Rule 23(f). The Supreme Court grants
certiorari to create consistent national law, but the courts of appeals are not
granting or denying Rule 23(f) petitions with consistent rule-making in
mind. As Rule 10 makes clear, factual considerations will not influence the
decisions of the Justices regarding the grant of certiorari.”” But the Rule

actions); unfortunately, the circuits’ docket sheets were inconsistent in providing this infor-
mation, sometimes classifying cases for which Rule 23(f) petitions were filed as “Other,"” or
even as a § 1292(b) appeal.

45. John M. Harlan, Manning the Dikes, 13 Rec. of the N.Y.C. Bar Ass'n 541, 549 (1958).

46. Supreme Court Rule 10 states as follows:

Review on a writ of certiorari is not a matter of right, but of judicial discretion. A petition for
a writ of certiorari will be granted only for compelling reasons. The following, although
neither controlling nor fully measuring the Court’s discretion, indicate the character of the
reasons the Court considers:

(a) a United States court of appeals has entered a decision in conflict with the decision of
another United States court of appeals on the same important matter; has decided an
important federal question in a way that conflicts with a decision by a state court of last
resort; or has so far departed from the accepted and usual course of judicial proceedings,
or sanctioned such a departure by a lower court, as to call for an exercise of this Court's
supervisory power;

(b) a state court of last resort has decided an important federal guestion in a way that
conflicts with the decision of another staie court of last resort or of a United States court of
appeals;

(c) a state court or a United States court of appeals has decided an important question of
federal law that has not been, but should be, settled by this Court, or has decided an
important federal question in a way that conflicts with relevant decisions of this Court.
A petition for a writ of certiorari is rarely granted when the asserted error consists of
erroneous factual findings or the misapplication of a properly stated rule of law.

S.Ct.R. 10; see also Stern, Gressman, Shapiro and Geller, Supreme Court Practice 8§ 4.3-4.15
(8th ed. 2002).

47. S.Cu R.10.
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23(f) Committee Note certainly suggests that the courts of appeals should
consider the specific circumstances of a particular case, at least enough to
judge whether the grant or denial of class certification marks the “death
knell” of the case. The very nature of considering whether to accept a Rule
23(f) appeal is therefore dissimilar in important ways from the Supreme
Court’s consideration of whether to grant certiorari. Moreover, in terms of
legal considerations, the guidelines for accepting a Rule 23(f) appeal do not
rely on concepts like circuit splits—rather, the consideration of whether a
“eertification decision turns on a novel or unsettled question of law” exists in
a vacuum.

How good an analogy is certiorari where (1) the courts of appeals are
expected to consider facts, and (2) the courts of appeals do not necessarily
have a circuit split to guide them? The complexity of the comparison here
stems from the fact that the courts of appeals, even in this context, are at
least as much concerned with deciding actual disputes as with clarifying the
law, whereas the Supreme Court exercises its certiorari jurisdiction to
clarify the law, not to do justice in individual cases.”®* Moreover, the
Supreme Court grants or denies certiorari against the backdrop of its own
body of jurisprudence: In view of what the Court has held before, would the
development of the law be furthered by granting review in this case?"
That also is a consideration foreign to Rule 23(f) determinations, many of
which will remain “secret law” in any event.

V. Conclusion.

Despite the shortcomings of the “cert model” the courts of appeals
appear to have taken to heart their prerogative to “grant certiorari” as they
see fit. The circuits have not developed consistent standards, nor have they
published their decisions—or the reasons therefor—in an easily accessible
medium. Anecdotally at least, some circuits appear more willing to grant
Rule 23(f) petitions than others, and, the circuits seem to differ procedural-
ly, with some accepting a Rule 23(f) petition and proceeding directly to the
merits of the appeal itself, while others permit further briefing on the
merits of the appeal.

Eight years have passed since the Federal Rules of Civil Procedure were
amended to include Rule 23(f). That rule certainly has served its intended
role, at least to the extent that review has been allowed with respect to 169
class certification decisions. Obviously, but for the promulgation of Rule
23(f), review likely would not have occurred in those cases.

But it may now be time for the Committee to revisit its work and reassess
its goals in light of what has happened in the field.® Is the “black box” in

48. See, e.g., Paul D. Carrington, The Obsolescence of the United States Courts of Appeals:
Roscoe Pound’s Structural Solution, 15 J. L. & Pol. 515, 516-17 (1999} (criticizing courts of
appeals for their view of their role as “that of making national law as applied to their
geographical territories,” rather than focusing on their primary role of deciding disputes
among litigants).

49. See Barry Sullivan, Book Review, 4 ConsT. COMMENT. 452, 454 (1987) ("'In Supreme Court
litigation, as elsewhere, the words of the scriptures ring true: ‘For everything there is a
season.’” New Supreme Court decisions and new legislation beget further unresolved constitu-
tional and legal questions that begin to be litigated in various courts throughout the country,
and then work their way up through the system.”).

50. It was recently suggested that the Supreme Court might settle the standard to be applied in
reviewing Rule 23(f) petitions. Theodore M. Grossman & Todd R. Germia, "“That's why
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which most—90%—of these decisions are made desirable? Is it appropriate
to have such important issues being decided most of the time in chambers,
with results (and only results, rather than reasons) ordinarily available and
then only on the docket? Did the Committee intend that the courts of
appeals should not have to give reasons for their decisions accepting or
rejecting Rule 23(f) petitions? The courts of appeals may be treating all
Rule 23(f) petitions in exactly the same way, and according to the same
standards, whether they result in a published decision or not. But is it
desirable to have such a volume of cases in which lawyers and the public do
not know and cannot understand how the decision was made? How are we
to know whether the same standards are applied within a circuit, let alone
across the circuits? Are the courts of appeals taking their “unfettered
discretion” so seriously as to render themselves unaccountable for their
Rule 23(f) decisions? By not explaining their decisions to accept or reject
Rule 23(f) petitions, the courts of appeals avoid a certain amount of
scrutiny—and a lot of additional opinion-drafting. Perhaps that is appropri-
ate, and even desirable, given the caseloads of the courts of appeals, but it is
certainly an issue for discussion.

Recognizing that requiring explanations for Rule 23(f) determinations
would mean more work for the courts of appeals, the Committee should
nonetheless ask whether the benefits of greater transparency would out-
weigh those costs. On the one hand, the bar and the public would
undoubtedly benefit from more transparency. Perhaps if the courts of
appeals articulated clearer standards and demonstrated application of those
standards in more cases, parties would be deterred from filing Rule 23(f)
petitions with little or no likelihood of suecess. On the other hand, the
Committee may not have anticipated the actual volume of Rule 23(f)
petitions, and providing the courts of appeals with “unfettered discretion”
conserves judicial resources.

Whatever the answer may be, we recognize that eight years is a relatively
short period in the development of an important procedural rule. But, in-
our system of law, law generally develops in an open and transparent
manner. That is an important aspect of the rule of law, and that, as well as
efficiency, should be considered as we move forward. In any event, just as
we have built upon the scholarship of earlier commentators, we expect that
more will follow. We hope that the data we have collected is useful in
demonstrating that the universe of Rule 23(f) appeals is vaster and more
complex than some have thought. We also hope that it will be possible for
the Committee to consider additional changes to Rule 23(f) in light of even
more comprehensive and reliable data, which perhaps could be collected in
the future by the Administrative Office of U.S. Courts.

they're ‘Supreme’,” Nat'l L.J. (May 14, 2007). On the one hand, the Supreme Court is often
reluctant to grant certiorari in interlocutory cases, but the Court might grant certiorari in
certain circumstances where the order might otherwise escape review. See Stern, Gressman
at 8§ 4.18-4.19. However, because the Advisory Committee’s intent, as indicated in the
Committee Note to Rule 23(f), appears to have been to allow the courts of appeals autonomy,
it seems the best course of action would be for the Committee to revisit the rule.
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Table 1. Summary Table of Petitions Filed in Each Circuit.’
Cireuit 1 i1 OC | Tolal
Petitions flled 41 104 13 358
Number decided 35 84 iR 476
Number granted 16 3% 3 183
Plaintitt
fitedidecided 13 31 5 108
Detendant
tilecWdecided 23 58 7 278
Plaintitf granted 2 4 3 43
Deferfant granted 8 33 ] 125
% granted 268% 39% gy )
Z% plaintitf granted 15% 13% 50% 2%
%o defendant
g o] 33% 53% s 4555
Number
published™ 3 3 g 47
% published 11% 3% L BT 0%

Table 2. Veluntary Dismissals:

Before the Court Decides Whether

to Grant the Petition or After the Petition is Granted.

Circuit Withdrawn before petition Voluntarily dismissed after
granted or denied petition granted
1 2 2
2 5 3
3 1 0
4 1 0
5 4 1
6 0 0
7 5 1
8 0 0
9 2 3
10 0 0
11 5 4
DC 0 0
Total 25 14

51.
this analysis.

52. The Fifth, Eighth, and Tenth Circuits are shaded to indicate that they do not have

The Federal Circuit is not a significant source of class action cases and was not included in

published standards by which they allow or deny Rule 23(f) petitions.

53. The “number published” reflects how many Rule 23(f) petition decisions are explained by
the courts. That is, of the 558 filed petitions, the courts of appeals explained why they

decided to accept or reject the Rule 23(f) petition 47 times.
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Table 3. Outcome of the Rule 23(f) Appeals
that Were Heard By the Courts.

Class Certification Class Certification
Granted Below Denied Below
No

Circuit | Affirmed Reversed | Affirmed | Reversed | Pending | Decision Total

1 3 2 0 2 1 2 10

2 1 3 1 1 1 3 10

3 F 5 4 1 0 0 12

4 2% 2 1 0 0 0 5

5 G 15 6 1 4 5 36

6 3 7 1 0 0 0 11

7 7 11 0 2 1 1 22

8 0 3 1 0 2 2 8

9 1% 3 5 0 6 2 17

10 0 8] 0 0 0 0 0

11 43 16 1 1 3 10 35

DC 0 0 2 1 0 0 3
Total 28 67 22 9 18 25 169

54. One Third Circuit case includes a partial affirmance of a district court’s grant of class
certification. That case was counted among affirmed cases. Chiang v. Veneman, 385 F.3d
256 (3d Cir. 2004).

55. These two Fourth Circuit cases affirming a grant of class certification affirmed in part
and reversed or vacated other parts of the district court decision. Gunnells v. Healthplan
Servs., Inc., 348 F.3d 417 (4th Cir. 2003); Gariety v. Grant Thornton, LLP, 368 F.3d 356 (4th
Cir. 2004).

56. One Fifth Circuit case affirmed in part and reversed in part the district court’s grant of
class certification. That case was counted among the affirmed cases. McManus v. Fleetwood
Enters., I'nc., 320 F.3d 545 (5th Cir. 2003).

57. This Ninth Circuit case vacated class certification with respect to punitive damages but
otherwise affirmed the district court. Beck v. Boeing Co., 320 F.3d 1021 (9th Cir. 2003).

58. One of these affirmed Eleventh Circuit cases affirmed in part and reversed in part the
district court’s grant of class certification. Drayton v. W. Auto Supply Co., No. 01-10415,
2002 WL 32508918 (11th Cir. Mar. 11, 2002).





