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What is a 30b(6) deposition?
• Basic concept is the corporation or other legal entity will
designate one or more people to speak on its behalf
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30b(6) is nearly 50 years old
• After all this time, still much debate about how this rule
should be interpreted
• And how we should prepare for and take the actual deposition
• Throw in evasive or combative witnesses and Rambo like
tactics from opposing counsel and our job can be challenging
• Here are some practical effective tips we hope will be of help
to you
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Proposed Amendment
Proposed Amendments1. Before or promptly after the notice or subpoena is served, and continuing as
necessary, the serving party and the organization must confer in good faith about
the number and description of the matters for examination and the identity of
each person the organization will designate to testify.

1. In subonea to 3rd party, must notify of obligtaion to make designation and confer.
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When do you take the
30b(6) deposition?
•
•
•
•
•

Possibilities:
Early in case before written discovery
After written discovery
Near close of discovery
Before or after key fact witnesses are taken
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Why take the corporate
representative deposition before
written discovery?
• Do not alert other side to where you are going with the
deposition
• Get sworn testimony before defense side has fully developed
its theories
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Why take the deposition
after written discovery?
• You have all the documents
• You know what the defendant has admitted to in request for
admissions
• You have the full interrogatory answers
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Why take the deposition
near the end of discovery?
• Harder for the corporate representative to be dishonest – so
much testimony has already occurred
• Harder for the deponent to give evasive answers as the
discovery is nearly over
• You will know better exactly what you want out of the
deposition – not so much fact finding as making your strategic
points for summary judgment
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The Goldilocks rule of
drafting the notice
• How broad or specific do you make the notice?
• If you have it very simple and broad, such as “all allegations of
complaint and answer” then the objection is this is too broad.
• If you have it laser focused in 37 categories, the objection is
this is too many and too specific. And the defendant will likely
be hyper technical on wanting to limit it – almost wanting you
to spell out each question in your notice.
• Know your judge
• Safest to be as specific as possible while also including some
broad categories
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Are you limited to only asking
what is listed in your notice?
• Under Rule 30(b)(6) a corporate deponent served with a
notice of deposition can name one or more designees to
“testify about information known or reasonably available to
the organization.” “Rule 30(b)(6) does not limit what can be
asked at deposition.” King v. Pratt & Whitney, 161 F.R.D. 475,
476 (S.D. Fl. 1995) (seminal authority); Cabot Corp. v. Yamulla
Enterprises, Inc., 194 F.R.D. 499 (M.D. Pa. 2000) (following
King, “I do not read Rule 30(b)(6) as carving out a special
limitation on the scope of discovery defined in Rule
26(b)(1)”). Accordingly, “regardless of the information
contemplated in the [Rule 30(b)(6)] notice of deposition, the
deponent must answer all relevant questions.” Bracco
Diagnostics Inc. v. Amersham Health Inc., 2005 WL 6714281,
*2 (D.N.J. Nov. 7, 2005)
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What is your objective
in the deposition?
• Discovering facts?
• Sending a message to corporation of how dangerous the case
is?
• Establishing safety rules were violated?
• Locking down the official position of corporation on “Rules of
the Road” (Rick Friedman’s model from his book)
• Some other reason?
• Let’s talk about preparation….
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Actual deposition – who is put
up as the witness?
• Can the deponent be someone who knows nothing?
• A party is obligated to prepare a witness properly for the Rule
30(b)(6) deposition with the
• “information known or reasonably available to the
organization.” Fed. R. Civ. P. 30(b)(6).
• The law is well-settled that corporations have an “affirmative duty”
to make available as many
• persons as necessary to give “complete, knowledgeable, and binding
answers” on the corporation’s behalf.”

• Ecclesiastes 9:10-11-12, Inc. v. LMC Holding Co., 497
F. 3d 1135, 1146 (10th Cir 2007)(citations omitted);
see also Buycks-Roberson v. Citibank Fed. Savings
Bank, 162 F.R.D. 338, 343 (N.D. Ill. 1995); Bank of
Am., N.A. v. First Mut. Bancorp of Ill., 2010 U.S. Dist.
LEXIS 58519, 14-15 (N.D. Ill. June 14, 2010).
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Do you have to chase the
corporate representative all
over the country?
• You send a proper deposition notice
• You are told 7 people will be responsive
• Each lives in a different state so you must travel to each
location?
• Many judges forbid the “chase the corp rep” game
• Know your judge
• Be the good guy so when the other side is acting
unreasonably, you will get the benefit of the doubt
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What do you do with a
clueless witness?
• Call the court and request a properly prepared witness?
• Do you embrace the “know nothing” witness by showing the
corporation has:
• No policy and procedure
• No position on whether its employees acted in accordance with
safety rules
• No documents
• Etc

• Then at summary judgment, at least a fact question exists
when the knowledgeable person steps up in an affidavit
because there is a factual dispute with the “know nothing”
corporate representative
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At the deposition – the
evasive witness
• Several options:
• Attack the evasion aggressively
• Let the deponent be a jerk
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Attacking the evasive
witness
• One approach is to confront the evasion head on
• See how confident the witness is in taking absurd positions
• Use prior testimony or existing written discovery to expose
the lie
• Control the witness – no speeches, only yes or no questions,
move to strike as non responsive, etc.

20

Make the evasive witness
look like bad guy
•
•
•
•

Let the jerk be the jerk
Don’t cut off the long self serving answers
Continue to ask questions in a calm manner
Particularly in video depositions – let the arrogance and
evasiveness come through
• Remember the very experienced federal judge is still a human
being – certainly the jury is made up of humans – no one likes
the jerk
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Signs of a Rambo opposing
counsel
• Speaking objections
• “I don’t see why you would ask this question – move on to a
better question”
• “Don’t answer that” (not a privilege)
• “Speed up the deposition or we are leaving”
• “You are finished with this line of questioning – move on to
your next topic counselor”
• Takes a break and talks to witness before any important
questions
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What do you do with
Rambo lawyer on other side?
• Fight back?
• Call the court?
• Offer to swear in the “speaking objector” since he or she
wants to offer testimony?
• Let them go on, particularly in a video deposition (remember
no one likes a jerk)
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Extreme example of bad
conduct
• CFPB refused to allow depositions and then basically had their
witness read prepared statements
• Judge had enough:
• “For the reasons above, the Court finds that the CFPB willfully
violated the Court’s repeated instructions to identify for Defendants
the factual bases for its claims and that, in each deposition, it
willfully failed to present a knowledgeable 30(b)(6) witness. In light
of the CFPB’s pattern of conduct in this case, the Court is not
optimistic that reopening the depositions would be fruitful. That is
especially true given the CFPB’s continued use of privilege
objections in response to questions that the Court expressly
identified as 21 AO 72A (Rev.8/82) Case 1:15-cv-00859-RWS
Document 436 Filed 08/25/17 Page 21 of 23 AO 72A (Rev.8/82)
permissible. Thus, Defendants’ motions for Rule 37 sanctions [397,
407, 418] are all GRANTED. Counts VIII, IX, X, and XI are STRICKEN.”
• CFPB v. Universal Debt Solutions, LLC, Northern District of Georgia,
Case Number 1:15-CV-859-RWS 2017 US District LEXIS 146222
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Rule 30(b)(6) Depositions in Class Action
Litigation: Defense Perspective
Jennifer Hurley McGay
jhmcgay@lewisjohs.com

Responding to the Deposition Notice
• Notice “must describe with reasonable particularity the matters
for examination”
• Review the topics promptly and talk with your client

• Try to reach an agreement with your adversary regarding any
problems with the topics sufficiently in advance of the
deposition to allow proper preparation
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Responding to the Deposition Notice
• If the topics are too broad, attempt to narrow them
• If the topics are not clear or seek privileged information,
object and seek clarification/restatement in advance of
deposition
• Is the number of requests excessive? There is no limit in Rule
30(b)(6) to the number of topics but you should object to an
excessive number
• Neutralize problem topics, where possible
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Responding to the Deposition Notice
• Keep in mind how the topic will sound if it is read to the Court
or the jury
• Topics may assume facts not in evidence or assume legal
conclusions

• The client and your witness will be bound by the wording of
the topics so take the time to negotiate revisions of topics
where needed
• Consider whether a request for a protective order is necessary
if negotiation fails
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Selecting the Rule 30(b)(6) Witness
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Selecting the Rule 30(b)(6) Witness
• Corporation has an obligation to “designate one or more officers,
directors, or managing agents, or designate other persons who
consent to testify on its behalf”
• Obligation is to choose someone who is “knowledgeable” on the
topics, not necessarily the “most knowledgeable”
• Designee must testify about information “known or reasonably
available to the organization”
• Generally, choose someone with knowledge
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Selecting the Rule 30(b)(6) Witness
• Sometimes the only people with personal knowledge are former
employees
• Be careful about a former employee speaking on behalf of the
corporation
• Assess the risks of designating a former employee based on the
individual involved and the circumstances surrounding their
departure
• Weigh those risks against the ability to find and prepare a witness
who knows nothing about the situation at issue
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Selecting the Rule 30(b)(6) Witness
• Corporation may want to designate its internal counsel to serve as
its Rule 30(b)(6) witness
• This is generally done because the internal counsel has the most
knowledge about the topics
• Consider privilege issues if the corporation wants to designate
internal counsel
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Preparing for the Deposition
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Preparing for the Deposition
• Corporate designees are required to prepare by reference to
information known or reasonably available to the corporation
• It is irrelevant if the witness has personal knowledge of the facts
• Preparing a corporate designee includes reviewing corporate
documents
• Do not limit the review of documents to only those documents
produced by that entity
• If the witness reviews documents not produced in the case, they
will be subject to production
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Preparing for the Deposition
• Ensure the witness does not review privileged documents or
attorney work product during the preparation
• Corporate designees should review prior fact witness testimony
and exhibits
• If necessary to learn the facts, the corporate designee may also
need to interview current or former employees who have
personal knowledge of the events
• Corporate designees should not take notes during discussions
with other employees or former employees – they are
discoverable
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Preparing for the Deposition
• If the witness has too many topics to remember, consider a “cheat
sheet”
• Work with the witness to prepare a summary of the “answers” to
the topics
• Let the witness use the document during the deposition as
necessary
• The summary is discoverable so draft it carefully in such a way
that you are comfortable if it gets marked at the deposition as an
exhibit
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Problem Areas
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Questions Outside the Scope of the Topics
• What if your witness is asked questions outside the scope of the
designated topics?
• Common issue

• Lawyers deal with this situation differently and how you handle it
will depend on several factors
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Questions Outside the Scope of the Topics
• If the witness was noticed in his individual capacity and designated
as a corporate representative, then the witness may be asked
about anything relevant to the case
• If it is not clear if the witness is being asked about the entity’s
knowledge or his own, ask for clarification
• Some attorneys will object as “outside the designated topics” so it
is clear that the corporation is not bound by the answers on these
questions

• Consider making objections only to important questions when the
witness is being asked about something in his personal capacity

39

Questions Outside the Scope of the Topics
• If the witness was not noticed in his individual capacity, then the
questions should be confined to the topics
• Corporate designees have a duty to prepare and they cannot
prepare for questions not fairly within the topics
• If questions fall outside the designated topics, object to each
question and to the entire line of questions not within a topic
• Your witness should not try to answer questions on issues they are
not prepared to cover
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Questions Outside the Scope of the Topics
• Can you instruct the witness not to answer?
• Some attorneys do but it is not clear that a direction not to answer
is permissible
• Some courts note that questions should be limited to the topics,
but counsel does not have the right to instruct the witness not to
answer
• The witness should be prepared to testify about his knowledge of
the case, regardless of whether it is within the designated topics
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Questions Outside the Scope of the Topics
• Should you call the Court?
• If opposing counsel persists with questions outside the scope of
the topics, be prepared to call the Court

• Warn opposing counsel on the record
• If your witness has relevant knowledge, be aware the Court will be
sympathetic to opposing counsel’s argument that they should be
allowed to elicit that information while the witness is being
deposed
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