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Jonathan Evan Goldberg
Jonathan Evan Goldberg is a member of Dentons’ Litigation and
Arbitration practice, where he focuses on all aspects of complex
commercial litigation, employment law and litigation, and ERISA
litigation.
Jonathan, an experienced litigator, trial lawyer, and public speaker, has
successfully represented numerous clients in federal and state courts
throughout the United States in matters involving claims of retaliation,
discrimination, wrongful termination, fraud, breach of fiduciary duty and
breach of contract. Jonathan also routinely represents corporations and
individuals in trade secrets and restrictive covenant litigation, assists
clients in understanding and addressing the various legal issues raised
in connection with the failure of Bernard L. Madoff Securities, Inc., and
has defended corporate and individual clients in connection with
investigations by the US Department of Labor (DOL) and the US
Department of Justice (DOJ), Antitrust Division.
Jonathan also concentrates on and advises US and multinational
companies and executives in all aspects of employment law, including
drafting
d
a ga
and
d negotiating
ego a g e
employment
p oy e a
and
d sepa
separation
a o ag
agreements,
ee e s,
corporate restructurings and reductions in force, employment advice
related to corporate transactions, internal corporate investigations,
handbooks and policy manuals, sexual harassment and other sensitivity
training, protecting against employee raiding and theft of confidential
information, and compliance with all federal, state, and local
discrimination laws.
Prior to joining SNR Denton, Jonathan gained significant litigation and
trial experience working at several major law firms and served as a
federal law clerk for the Honorable Harvey E. Schlesinger, US District
Court for the Middle District of Florida, Jacksonville, Florida.
Jonathan is also a trained and skilled mediator.
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Preparing and serving third-party subpoenas

• Required contents
• Issuing the subpoena
g the subpoena
p
• Serving
• Witness fees
• Notice of subpoena
p
• Rule 45 amendments
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Required Contents of Subpoena

Pursuant to Rule 45(a)(1)(A), every subpoena must:
• (i) state the court from which it issued;
• (ii) state the title of the action, the court in which it is pending, and
its civil-action number;
• (iii) command each person to whom it is directed to do the following
at a specified time and place:
• attend and testify;
• produce designated documents, electronically stored information, or
tangible things in that person's possession, custody, or control;
• or permit the inspection of premises; and

• (iv) set out the text of Rule 45(c) and (d).

July 10, 2013
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Text of Rule 45(c)
(c) Protecting a Person Subject to a Subpoena.
Subpoena
(1) Avoiding Undue Burden or Expense; Sanctions. A party or attorney responsible for issuing and serving a subpoena must take reasonable steps to avoid imposing undue burden or
expense on a person subject to the subpoena. The issuing court must enforce this duty and impose an appropriate sanction–which may include lost earnings and reasonable
attorney’s fees–on a party or attorney who fails to comply.
(2) Command to Produce Materials or Permit Inspection.
(A) Appearance Not Required. A person commanded to produce documents, electronically stored information, or tangible things, or to permit the inspection of premises, need not appear
in person at the place of production or inspection unless also commanded to appear for a deposition, hearing, or trial.
(B) Objections. A person commanded to produce documents or tangible things or to permit inspection may serve on the party or attorney designated in the subpoena a written objection
to inspecting, copying, testing or sampling any or all of the materials or to inspecting the premises–or to producing electronically stored information in the form or forms requested.
The objection must be served before the earlier of the time specified for compliance or 14 days after the subpoena is served. If an objection is made, the following rules apply:
(i) At any time, on notice to the commanded person, the serving party may move the issuing court for an order compelling production or inspection.
(ii) These acts may be required only as directed in the order, and the order must protect a person who is neither a party nor a party’s officer from significant expense resulting from
compliance.
p
(3) Quashing or Modifying a Subpoena.
(A) When Required. On timely motion, the issuing court must quash or modify a subpoena that:
(i) fails to allow a reasonable time to comply;
(ii) requires a person who is neither a party nor a party’s officer to travel more than 100 miles from where that person resides, is employed, or regularly transacts business in person–
except that
that, subject to Rule 45(c)(3)(B)(iii)
45(c)(3)(B)(iii), the person may be commanded to attend a trial by traveling from any such place within the state where the trial is held;
(iii) requires disclosure of privileged or other protected matter, if no exception or waiver applies; or
(iv) subjects a person to undue burden.
(B) When Permitted. To protect a person subject to or affected by a subpoena, the issuing court may, on motion, quash or modify the subpoena if it requires:
(i) disclosing a trade secret or other confidential research, development, or commercial information;
(ii) disclosing an unretained expert’s opinion or information that does not describe specific occurrences in dispute and results from the expert’s study that was not requested by a party; or
(iii) a person who is neither a party nor a party’s officer to incur substantial expense to travel more than 100 miles to attend trial.
(C) Specifying Conditions as an Alternative. In the circumstances described in Rule 45(c)(3)(B), the court may, instead of quashing or modifying a subpoena, order appearance or
production under specified conditions if the serving party:
(i) shows a substantial need for the testimony or material that cannot be otherwise met without undue hardship; and
(ii) ensures that the subpoenaed person will be reasonably compensated.
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Text of Rule 45(d)
(d) Duties in Responding to a Subpoena.
(1) Producing Documents or Electronically Stored Information. These procedures apply to producing documents or electronically stored information:
(A) Documents. A person responding to a subpoena to produce documents must produce them as they are kept in the ordinary course of business or
must organize and label them to correspond to the categories in the demand.
(B) Form for Producing Electronically Stored Information Not Specified. If a subpoena does not specify a form for producing electronically stored
information, the person responding must produce it in a form or forms in which it is ordinarily maintained or in a reasonably usable form or forms.
(C) Electronically Stored Information Produced in Only One Form. The person responding need not produce the same electronically stored information
in more than one form.
(D) Inaccessible Electronically Stored Information. The person responding need not provide discovery of electronically stored information form sources
that the person identifies as not reasonably accessible because of undue burden or cost.
cost On motion to compel discovery or for a protective order,
order
the person responding must show that the information is not reasonably accessible because of undue burden or cost. If that showing is made, the
court may nonetheless order discovery from such sources if the requesting party shows good cause, considering the limitations of Rule 26(b)(2)(C).
The court may specify conditions for the discovery.
(2) Claiming Privilege or Protection.
(A) Information Withheld. A person withholding subpoenaed information under a claim that it is privileged or subject to protection as trial-preparation
material must:
(i) expressly make the claim; and
(ii) describe the nature of the withheld documents, communications, or tangible things in a manner that, without revealing information itself privileged
or protected, will enable the parties to assess the claim.
(B) Information Produced. If information produced in response to a subpoena is subject to a claim of privilege or of protection as trial-preparation
material the person making the claim may notify any party that received the information of the claim and the basis for itit. After being notified
material,
notified, a party
must promptly return, sequester, or destroy the specified information and any copies it has; must not use or disclose the information until the claim
is resolved; must take reasonable steps to retrieve the information if the party disclosed it before being notified; and may promptly present the
information to the court under seal for a determination of the claim. The person who produced the information must preserve the information until
the claim is resolved.
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Additional Requirements for Subpoena Contents

• In addition, pursuant to Rule 45(a)(1)(B), “[a] subpoena
commanding attendance at a deposition must state the method for
recording the testimony.”
• In other words, the Subpoena
p
must state whether the deposition
p
will be recorded simply by stenographic means (i.e., by a court
reporter) and/or by video.
• Practice Tip: Include the possibility of both ((“will
will be recorded by
court reporter and/or by video”).
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Permissible Form/Contents

• Document “command” can be combined with a subpoena seeking
testimony (subpoena ad testificandum) or set forth in a stand-alone
subpoena (subpoena duces tecum).
• Text of Rule 45(a)(1)(C):
( )( )( ) “A command to p
produce documents,
electronically stored information, or tangible things or to permit the
inspection of premises may be included in a subpoena
commanding attendance at a deposition, hearing, or trial, or may be
set out in a separate subpoena. A subpoena may specify the form
or forms in which electronically stored information is to be
produced.”
• Note that “A command in a subpoena to produce documents,
electronically stored information, or tangible things requires the
responding party to permit inspection, copying, testing, or
sampling of the materials.” Rule 45(a)(1)(D).
July 10, 2013
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Issuing the Subpoena – Rule 45(a)(2)
• Issued from Which Court. A subpoena must issue as follows:
• (A) for attendance at a hearing or trial, from the court for the district where
the hearing
g or trial is to be held;;
• (B) for attendance at a deposition, from the court for the district where the
deposition is to be taken; and
• (C) for production or inspection,
inspection if separate from a subpoena commanding a
person's attendance, from the court for the district where the production or
inspection is to be made.
• (3) Issued by Whom
Whom. The clerk must issue a subpoena
subpoena, signed but otherwise
in blank, to a party who requests it. That party must complete it before
service. An attorney also may issue and sign a subpoena as an officer of:
• (A) a court in which the attorney is authorized to practice; or
• (B) a court for a district where a deposition is to be taken or production is to
be made, if the attorney is authorized to practice in the court where the
action is pending.
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Service/Fees/Notice – Rule 45(b)
• (1) By Whom; Tendering Fees; Serving a Copy of Certain Subpoenas. Any person who is at least
18 years old and not a party may serve a subpoena. Serving a subpoena requires delivering a
copy to the named person and, if the subpoena requires that person's attendance, tendering the
fees for 1 day's attendance and the mileage allowed by law. Fees and mileage need not be
p
issues on behalf of the United States or any
y of its officers or
tendered when the subpoena
agencies. If the subpoena commands the production of documents, electronically stored
information, or tangible things or the inspection of premises before trial, then before it is served,
a notice must be served on each party.
• (2) Service in the United States. Subject to Rule 45(c)(3)(A)(ii), a subpoena may be served at any
p
place:
• (A) within the district of the issuing court;
• (B) outside that district but within 100 miles of the place specified for the deposition, hearing,
trial, production, or inspection;
• (C) within the state of the issuing court if a state statute or court rule allows service at that place
of a subpoena issued by a state court of general jurisdiction sitting in the place specified for the
deposition, hearing, trial, production, or inspection; or
• (D) that the court authorizes on motion and for good cause, if a federal statute so provides.
Country. 28 U
U.S.C.
S C §1783 governs issuing and serving a subpoena
• (3) Service in a Foreign Country
directed to a United States national or resident who is in a foreign country.
• (4) Proof of Service. Proving service, when necessary, requires filing with the issuing court a
statement showing the date and manner of service and the names of the persons served. The
statement must be certified by the server.
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Form Subpoena

Page
g 2 of form is p
proof of service.
Page 3 of form is copy of Rules 45(c) and (d)
July 10, 2013
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Summary of Amendments
● Under the new Rule 45(a)(2),
( )( ) “a
“ subpoena [for
f testimony or documents only]
must issue from the court where the action is pending.” (Currently, Rule 45
requires that a deposition subpoena issue “from the court for the district where
the deposition is to be taken,” or that a “documents only” subpoena issue “from
the court for the district where the production or inspection is to be made
made.”))
● A new subsection (a)(4) emphasizes that “documents only” subpoenas must be
served on each party “before the subpoena is served on the person to whom it is
directed.” The amendment not only highlights the notice requirement, but it also
requires service of the subpoena itself
itself, giving parties a preview of its substance
before service on the deponent.
● Service of process (Rule 45(b)(2)) is now nationwide.
● Rule 45(c)(1) clarifies that a trial subpoena, deposition subpoena, and
documents-only subpoena are returnable only within the state or within 100 miles
of where the witness lives, works, or regularly does business, even if the witness
is a party or a party’s officer, or, in the case of a trial subpoena, elsewhere if such
witness would not incur “substantial expense.”
● The “court where compliance is required” may transfer the motion to the issuing
court pursuant to Rule 45(f) if the witness consents or if the court finds
“exceptional circumstances.”
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Redline of Rule 45 Amendments
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Redline continued
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Redline continued
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Redline continued
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Objecting to or limiting the scope of subpoenas:
ESI preservation and production
• What are best practices for non-party recipients of a subpoena for
documents to preserve the data and make effective objections to the
scope of the subpoena?
• Timing/Deadlines
• Burden/Expense
• Who? When? Where? What?
• Discussions with Issuing Party
• Discussions with Non-Issuing Party
• Cases/Strategies
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Thank you

Jonathan Evan Goldberg
Dentons US LLP
1221 Avenue of the Americas
New York, New York 10020
(212) 398-5779
jonathan.goldberg@dentons.com

© 2013 Dentons
Dentons is an international legal practice providing client services worldwide through its member firms and affiliates. This publication is not designed to provide legal or other advice and you should not take, or refrain from taking, action based on its
content. Please see dentons.com for Legal Notices.
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Rule 45 Third-Party Subpoenas and Upcoming
Amendments
Darren A. Craig, Frost Brown Todd LLC
July 11, 2013
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Burden off prooff
Party moving to compel must make facial
showing that:
 Discovery responses are deficient. Bayview
Loan Servicing, LLC v. Boland, 259 F.R.D.
516, 518 (D. Colo. 2009).
 Objections are unjustified.
unjustified Peralta vv. Martel
Martel,
No. CIV S-09-3228, 2011 WL 5547153, at *1
(E.D. Cal. Nov. 14, 2011).
 Discovery is relevant. Wilson v. Hill, No.
2:08-CV-552, 2010 WL 5014486, at *2 (S.D.
Ohio Dec. 3, 2010.)
27

Burden off prooff
 Not a heavy burden
burden.
 Relevance evaluated under Rule 26
standard. Williams v. City of Dallas, 178
F.R.D. 103, 110 (S.D. Tex. 1998).
 Court assumes allegations in complaint are
true to determine relevance.
relevance Id.
Id at 106 n
n.3.
3
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Burden off prooff
 Burden then shifts to non-party
non party to show why
materials sought are not discoverable.
Snedeker v. Snedeker, No. 2:10-cv-189,
2011 WL 3555650,
3555650 att *1 (S
(S.D.
D IInd.
d A
Aug. 11
11,
2011).
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Burden off prooff
Quashing or modifying subpoena (mandatory):
 Subpoena fails to allow a reasonable time to
comply. Fed. R. Civ. P. 45(c)(3)(A)(i).
 Subpoena requires person to travel more
than 100 miles or to a different state for trial.
Fed. R. Civ. P. 45(c)(3)(A)(ii).
 Subpoena requires disclosure of privileged
material. Fed. R. Civ. P. 45(c)(3)(A)(iii).
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Burden off prooff
Quashing or modifying subpoena (discretionary)
 Subpoena requires disclosure of trade
secrets or other confidential information. Fed.
R. Civ. P. 45(c)(3)(B)(i).
 Subpoena requires disclosure of unretained
expert’s opinion or information about
occurrences not in
i di
dispute. F
Fed.
d R
R. Ci
Civ. P
P.
45(c)(3)(B)(ii).
 Subpoena requires non-party
non party to incur
substantial expense to travel more than 100
miles to attend trial. Fed. R. Civ. P.
45(c)(3)(B)(iii).
45(c)(3)(B)(iii)
31

Burden off prooff
Protective Orders – Fed. R. Civ. P. 26(c)(1)
 Materials sought are irrelevant. Mannington
Mills, Inc. v. Armstrong World Indus., Inc.,
206 F.R.D. 525, 529 (D. Del. 2002).
 Discovery sought subjects non-party to an
unreasonable burden. Belaire at Boca, LLC
v. Associations
A
i ti
IIns. Agency,
A
I
Inc.,
N 06
No.
0680887-CIV, 2007 WL 2177212, at *1 (S.D.
Fla. Julyy 26,, 2007).
)
 Must establish burden through declarations
or other evidence. Id.

32

Burden off prooff
Factors relevant to burden analysis – Concord
B t Corp.
Boat
C
v. Brunswick
B
i kC
Corp., 169 F
F.R.D.
R D 44
44,
49 (S.D.N.Y. 1996).
 Party
Party’s
s need for documents.
 Breadth of document requests.
 Time period covered by requests.
 Particularity with which documents are
described.

33

Burden off prooff
 Courts prefer to modify subpoenas, rather
th to
than
t quash
h them
th
entirely.
ti l Williams
Willi
v. Cit
City
of Dallas, 178 F.R.D. 103, 110 (N.D. Tex.
1998).
)
 Confidentiality of trade secrets and other
proprietary information can be guarded by
protective order
order. Fed.
Fed R.
R Civ.
Civ P
P. 26(c)(1)(G)
26(c)(1)(G).
 Court may condition compliance on
requesting
q
gp
party’s
y compensating
p
g non-party.
p y
Fed. R. Civ. P. 45(c)(3)(C)(ii).
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Basis for
f Motion – Testimonial Subpoenas
S
 Witness fails to appear
pp
to testify
y at a
deposition.
 Corporation fails to designate a
representative
t ti to
t testify
t tif under
d R
Rule
l 30(b)(6)
or Rule 31(a)(4).
 Witness refuses to answer questions at a
deposition.
 Witness refuses to answer questions posed
i d
in
deposition
iti b
by written
itt questions.
ti
 Witness fails to appear to testify at trial.
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Basis for
f Motion – Document Subpoenas
S
 Non-party fails to produce documents in
response to a document subpoena.
 Non-party
N
t serves objections
bj ti
iin response tto a
document subpoena.
 Non-party files a motion to quash or motion
for protective order in response to a
d
document
t or testimonial
t ti
i l subpoena.
b
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Relieff Sought
S
 Compliance with the subpoena
 Civil contempt sanctions (usually a fine).
 In some courts, not available unless a party
disobeys an order compelling discovery.

 Attorneys’
y fees incurred in bringing
g g motion
for contempt.
 Attorneys’ fees incurred in bringing a motion
to compel are not recoverable.
recoverable In re
Application of Sumar, 123 F.R.D. 467, 47374 (S.D.N.Y. 1988).
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Where to Make the Motion –
Current Practice
 File motion to compel or for sanctions in the
court that issues the subpoena. Fed. R. Civ.
P 45(c)(2)(B)(i) & 45(e)
P.
45(e).
 File as a motion if the issuing court is the
p
g
court where the action is pending.
 File a miscellaneous action if the issuing
court is not where the underlying action is
pending.
pending
 Filing fee is $46.00.
 Check local rules for procedures.
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Rule 45 Amendments
 Motion to compel must be filed in “the court
for the district where compliance is required.”
Fed R.
Fed.
R Civ.
Civ P
P. 45(d)(2)(B)(i) (effective
December 1, 2013).
p
defined in Rule 45(c).
( )
 “Place of compliance”
 Generally, within 100 miles of where the
non-party resides, is employed, or regularly
transacts business in person
person.

39

Rule 45 Amendments
Testimonial subpoena
 May command a non-party to attend a trial,
h i
hearing,
or d
deposition
iti ““within
ithi 100 miles
il off
where the person resides, is employed, or
regularly
g
y transacts business in p
person.” Fed.
R. Civ. P. 45(c)(1)(A).
 A party or a party’s officers, directors, or
managing agents may be required to attend
a deposition by notice. The geographic
restrictions of Rule 45 do not apply.
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Rule 45 Amendments
Testimonial subpoena
p
((continued))
 May command a party or party’s officer to
attend trial anywhere “within the state where
th person resides,
the
id
iis employed,
l
d or regularly
l l
transacts business in person.” Fed. R. Civ.
P. 45(c)(1)(B).
 May command a non-party to attend a trial
anywhere in the state where the person
resides is employed
resides,
employed, or regularly transacts
business only if the non-party “would not
incur substantial expense.” Fed. R. Civ. P.
45(c)(1)(B)(ii).
41

Rule 45 Amendments
Testimonial subpoena
p
((continued))
 Where court enters an order for remote
testimony under Rule 43(a), it may issue a
subpoena
b
compelling
lli a witness
it
tto ttestify
tif att a
place within 100 miles of where the witness
resides, works, or regularly transacts
business.

42

Rule 45 Amendments
Document subpoena
p
 Subpoena may command “production of
documents, electronically stored information,
or tangible
t
ibl things
thi
att a place
l
within
ithi 100 miles
il
of where the person resides, is employed, or
regularly transacts business in person.” Fed.
R. Civ. P. 45(c)(2)(A).
 Subpoena may command inspection of
premises “at
at the premises to be inspected
inspected.”
Fed. R. Civ. P. 45(c)(2)(B).
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Rule 45 Amendments
Transferring
g a Subpoena-Related
p
Motion
 New Rule 45(f) authorizes the compliance
court to transfer a motion to compel or a
motion
ti to
t quash
h to
t the
th issuing
i
i courtt in
i ttwo
circumstances:
 “[T]he person subject to the subpoena consents”;
or
 “the court finds exceptional circumstances.”

 Party consent is not required.
required
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Rule 45 Amendments
Transferring
g a Subpoena-Related
p
Motion
(continued)
 “Exceptional circumstances” are not defined.
 Burden on proponent of transfer to show
exceptional circumstances exist.
 Transfer may be appropriate where:
 Necessary to avoid disrupting issuing court’s
management of litigation;
 Issuing
I
i courtt has
h already
l d ruled
l d on iissues
presented by the motion; or
 Same issues are likely to arise in multiple districts.

45

Rule 45 Amendments
Transferring
g a Subpoena-Related
p
Motion
(continued)
 Committee Notes encourage communication
b t
between
i
issuing
i courtt and
d compliance
li
court.
t
 Committee Notes encourage judges to
permit teleconferences to minimize
inconvenience after transfer.
 Rule authorizes attorneys licensed in
compliance
li
courtt tto fil
file documents
d
t in
i iissuing
i
court after transfer.
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Rule 45 Amendments
Transferring
g a Subpoena-Related
p
Motion
(continued)
 Motion may be retransferred to compliance
courtt to
t enforce
f
discovery
di
order.
d
 Disobedience of issuing court’s order
entered after transfer constitutes contempt of
both issuing court and compliance court.
Fed. R. Civ. P. 45(g).

47

Substance and Required Documents
Substance of motion
 Factual background of underlying litigation.
 Relevance of requested discovery.
 Details concerning the issuance and service
of the subpoena.
 Details concerning non
non-party
party’s
s objections or
non-compliance.
 Legal
g basis for motion.
 Relief sought.
 Efforts to resolve dispute.

48

Substance and Required Documents
Required documents
 Notice of appearance
 Motion
 Supporting
S
ti b
brief/memorandum
i f/
d
 Subpoena and proof of service
 Supporting declarations or other evidence
 Certificate of efforts to resolve dispute (if
required)
 Request for hearing
 Proposed order

49

Rule 45 amendment’s
amendment s impact on trial
subpoenas for parties and party officers
 Amendments make clear that neither a party
nor its officers may be compelled to attend
trial outside the state where the party or the
party officer resides, is employed, or
regularly transacts business unless the
subpoena requires no more than 100 miles
of travel. Fed. R. Civ. P. 45(c)(1)(B)(i).
 Resolves split of authority – Vioxx issue
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Rule 45 amendment’s
amendment s impact on trial
subpoenas for parties and party officers
 In re Vioxx Prods. Liab. Litig., 438 F. Supp.
2d 664 (E.D. La. 2006) (compelling a party
officer from New Jersey to testify at a trial in
New Orleans).
g Lots Stores, Inc., 251 F.R.D.
 Johnson v. Big
213 (E.D. La. 2008) (holding that out-of-state
plaintiffs cannot be compelled to attend a
trial in New Orleans where they would have
to travel more than 100 miles).
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Q
Questions?
?

Thank you!
Darren A. Craig
(317) 237
237--3975
dcraig@fbtlaw com
dcraig@fbtlaw.com
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