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Tips for Optimal Quality FOR LIVE EVENT ONLY

Sound Quality

If you are listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial
1-866-871-8924 and enter your PIN when prompted. Otherwise, please

send us a chat or e-mail sound@straffordpub.com immediately so we can address
the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the F11 key on your keyboard. To exit full screen,
press the F11 key again.
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Continuing Education Credits FOR LIVE EVENT ONLY

In order for us to process your continuing education credit, you must confirm your
participation in this webinar by completing and submitting the Attendance
Affirmation/Evaluation after the webinar.

A link to the Attendance Affirmation/Evaluation will be in the thank you email
that you will receive immediately following the program.

For additional information about continuing education, callus at1 -800-926-7926
ext. 2.
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Program Materials FOR LIVE EVENT ONLY

If you have not printed the conference materials for this program, please
complete the following steps:

A Click on the ~ symbol next to oConferenc
hand column on your screen.

A Click on the tab | abeled Oo0Handoutso that
PDF of the slides for today's program.

A Double click on the PDF and a separate page will open.
A Print the slides by clicking on the printer icon.
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OVERVIEW

1) Anti-Assignment Provisions
2) Ordinary Course of Business

3) Best Efforts; Reasonable Best Efforts; Commercially
Reasonable Efforts
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ANTI-ASSIGNMENT PROVISIONS

A A secured |l ender generally expect

commercial contracts will constitute good collateral for the
loan

A Many contracts contain anti-assignment provisions

A Examples:
A Borrower enters into a merger agreement which prohibits
assignment
ABorrower 6s contracts with its c

Ve

A Borrower is the licensor or licensee of intellectual property

pursuant to a licensing agreement with anti-assignment
provisions

A Borrower holds a promissory note which requiresthep ay or 6 s
consent to an assignment

Ve

ABorrower selling goods under buWe
purchase order has an anti-assignment provision governing the
purchase order and the resulting account
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ANTI-ASSIGNMENT PROVISIONS

A What is the effect of an anti-assignment provision on a security
Interest?
A May prevent attachment of a security interest
A May prohibit enforcement of a security interest

A What are the ramifications of breaching an anti-assignment
provision
A May subject the borrower to damage claims for breach of contract
A May void the assignment

A May give the counterparty to the agreement termination rights in
case of material breach

A May subject the lender to tort liability for tortious interference with
contractual relations
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CONTRACTUAL RESTRICTIONS ON ASSIGNMENT
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LEGAL RESTRICTIONS ON ASSIGNMENT

A Federal Assignment of Claims Act, 31 U.S.C. A3727

A If a lender and borrower do not comply with FACA, lender may still
have a valid assignment or security interest and may prevalil
against junior security interests, judgment creditors and bankruptcy

trustees.

A However, if lender and borrower do not comply with FACA, lender
cannot force government to make payments to lender (as it can do
with most other account debtors)

A If the government agency pays someone other than the lender,
the lender has no claim against the government agency

A FCC Licenses

A In re Tracy Broadcasting

A In re Terrestar Networks

Medicare and Medicaid receivables

A
A State gaming and liquor licenses
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ANTI-ASSIGNMENT PROVISIONS T UCC OVERRIDE

A UCCA9-401i Al i enability of Debtoros R

N ( Bxgept as otherwise provided in subdivision (b) and in Sections 9-

406, 9-407, 9-408, and 9-409, whether a debtor's rights in collateral

may be voluntarily or involuntarily transferred is governed by law other

than this article. o

A Thus, unless the UCC provides for an exception, the

alienability of the debtor o6s righ
non-UCC law.

A(b) An agreement between the debtor

prohibits a transfer of the debtor's rights in collateral or makes the
transfer a default does not prevent
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UCC OVERRIDE - A9-406(d)

NExcept as otherwise provided I n s
303 and 9-407, and subject to subsection (g), a term in an

agreement between an account debtor and an assignor or in a

promissory note is ineffective to the extent that it:

(1) prohibits, restricts, or requires the consent of the account
debtor or person obligated on the promissory note to the
assignment or transfer of, or the creation, attachment,
perfection, or enforcement of a security interest in, the
account, chattel paper, payment intangible, or promissory
note; or

(2) provides that the assignment or transfer or the creation,
attachment, perfection, or enforcement of the security
Interest may give rise to a default, breach, right of
recoupment, claim, defense, termination, right of
termination, or remedy under the account, chattel paper,
payment intangible, or promissory note. o
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UCC OVERRIDE - A9-406(d)

A Applies to contractual restrictions with respect to transfers
(including sales of and assignments of):

A Accounts (other than health care receivables i see 9-406(i))
A Chattel Paper (other than leases)

A Payment intangibles (except sales of payment intangibles i see 9-
406(e))

A Promissory notes (except sales of promissory notes i see 9-
406(e))

A Note that 9-406(f) includes a similar override of legal restrictions
with respect to transfers of accounts and chattel paper
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UCC OVERRIDE - A9-407

A Section 9-407 renders ineffective provisions in personal
property | eases to the extent suc
require consent to the assignment or transfer of, or provide that
the creation, attachment, perfection or enforcement of the
security interest may give rise to a default, breach, right of
recoupment, claim, defense, termination, right of termination or
remedy. O
A Clause (b) includes an exception to this rule whereby the remedy
under the UCC does not override the remedy under the lease for
breach of transfer restrictions to the extent that there is a transfer
of the | esseedbs right of possessi ol

the lease agreement or there is a delegation of a material
performance of either party in violation of the lease agreement.
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UCC OVERRIDE - A9-408

Nn(a) Except as otherwise prowpiodisay i n sub
note or in an agreement between an account debtor and a debtor that

relates to a health care insurance receivable or a general intangible,

including a contract, permit, license, or franchise, and which term prohibits,

restricts, or requires the consent of the person obligated on the promissory

note or the account debtor to, the assignment or transfer of, or the creation,

attachment, or perfection of a security interest in, the promissory note,

health care insurance receivable, or general intangible, is ineffective to the

extent that the term does, or would do, either of the following:

(1) It would impair the creation, attachment, or perfection of a
security interest.

(2) It provides that the assignment or transfer or the creation,
attachment, or perfection of the security interest may give rise to a \ IS
default, breach, right of recoupment, claim, defense, termination,

right of termination, or remedy under the promissory note, health

care insurance receivabl e, or gener g
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UCC OVERRIDE - A9-408(a)

A Applies to contractual restrictions with respect to:

A Sales of payment intangibles (not collateral assignments or other
transfers i see 9-408(b))

A Sales of promissory notes (not collateral assignments or other
transfers i see 9-408(b))

A Remember that 9-406(d) applied to assignments (other than
sales) of promissory notes

A Assignments of Health care insurance receivables

A Assignments (other than sales) of general intangibles (other than
payment intangibles) including contracts, permits, licenses, and
franchises
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UCC OVERRIDE - A9-408

~

ngd) To the extent that a term in a prorm
between an account debtor and a debtor that relates to a health care

insurance receivable or general intangible or a rule of law, statute, or

regulation described in subdivision (c) would be effective under law other

than this division but is ineffective under subdivision (a) or (c), the creation,

attachment, or perfection of a securlt?/_lntere_s.t In the promissory note, health

care insurance receivable, or general intangible is subject to all of the

following rules:

(1) Itis not enforceable against the person obligated on the
promissory note or the account debtor.

(2) It does not impose a duty or obligation on the person obligated on
the promissory note or the account debtor.

(3) It does not require the person obligated on the promissory note or
the account debtor to recognlze the security interest, pay or render
performance to the secured party, or accept payment or
performance from the secured party.

(4) It does not entitle the secured party to use or assign the debtor's |
rights under the promissory note, health care insurance receivable, ||
or general intangible, m_cludmg any related information or materials -
furnished to the debtor in the transaction giving rise to the
prtom|s_g|ory note, health care insurance receivable, or general \
Intangible. ‘

(5) It does not entitle the secured party to use, as_sirqn, POSSESS, or
have access to any trade secrets or confidential information of the
person obligated on the promissory note or the account debtor.

(6) It does not entitle the secured party to enforce the security interest
in the promissory note, health care insurance receivable, O A UL

gener al i ntangi bl e. o
HASTINGS




UCC OVERRIDES T WHAT LAW GOVERNS?

A Be wary of state specific variations

A The NY anti-assignment override provisions do not apply to transfer
restrictions under laws or regulations (see N.Y. U.C.C. A /9-406, 9-408
(McKinney) (omitting A /-406(f) and 9-408(c)))

A The DE anti-assignment override provisions do not apply to LP or LLC
interests (see U.C.C. A A-406(i)(5), 9-408(e)(4))

A Choice of Law

A The UCC provides explicit rules regarding what law governs for
purposes of perfecting a lien.

A However, other aspects of a secured transaction such as scope,

attachment, and enforcement are dete
agreement or the application of the
provisions.

A Official comment3toA9-401 states that f#A[t] his a
a specific answer to the qu '
restriction on assignment. o
non-UCCchoice of | aw principles and s
jurisdiction of formation is likely to govern.
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UCC OVERRIDES T PREEMPTION

A Preemption

A UCC override provisions do not override federal statutes or
regulations

A FACA
A FCC
A Medicare and Medicaid receivables
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