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OVERVIEW

1) Anti-Assignment Provisions

2) Ordinary Course of Business

3) Best Efforts; Reasonable Best Efforts; Commercially 

Reasonable Efforts
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ANTI-ASSIGNMENT PROVISIONS

Á A secured lender generally expects that the borrowerôs 
commercial contracts will constitute good collateral for the 
loan

Á Many contracts contain anti-assignment provisions

ÁExamples:

ÁBorrower enters into a merger agreement which prohibits 
assignment

ÁBorrowerôs contracts with its customers prohibit assignment

ÁBorrower is the licensor or licensee of intellectual property 
pursuant to a licensing agreement with anti-assignment 
provisions 

ÁBorrower holds a promissory note which requires the payorôs
consent to an assignment

ÁBorrower selling goods under buyerôs purchase order, and 
purchase order has an anti-assignment provision governing the 
purchase order and the resulting account 
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Á What is the effect of an anti-assignment provision on a security 

interest?

Á May prevent attachment of a security interest 

Á May prohibit enforcement of a security interest

Á What are the ramifications of breaching an anti-assignment 

provision 

Á May subject the borrower to damage claims for breach of contract 

Á May void the assignment

Á May give the counterparty to the agreement termination rights in 

case of material breach

Á May subject the lender to tort liability for tortious interference with 

contractual relations 

ANTI-ASSIGNMENT PROVISIONS
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Á ñNo Party may assign this agreement.ò

Á ñNo party may assign any rights under this agreement.ò

Á ñNo party may assign any rights under this agreement.  Any 

purported assignment of rights under this agreement is void.ò

Á ñNo party may delegate any obligations under this Agreement. 

Any purported delegation is void.ò 

CONTRACTUAL RESTRICTIONS ON ASSIGNMENT
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Á Federal Assignment of Claims Act, 31 U.S.C. Ä3727 

Á If a lender and borrower do not comply with FACA, lender may still 
have a valid assignment or security interest and may prevail 
against junior security interests, judgment creditors and bankruptcy 
trustees.

Á However, if lender and borrower do not comply with FACA, lender 
cannot force government to make payments to lender (as it can do 
with most other account debtors)

ÁIf the government agency pays someone other than the lender, 
the lender has no claim against the government agency

Á FCC Licenses

Á In re Tracy Broadcasting

Á In re Terrestar Networks

Á Medicare and Medicaid receivables

Á State gaming and liquor licenses

LEGAL RESTRICTIONS ON ASSIGNMENT
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Á UCC Ä9-401 ïAlienability of Debtorôs Rights

ñ(a) Except as otherwise provided in subdivision (b) and in Sections 9-

406,  9-407, 9-408, and 9-409, whether a debtor's rights in collateral 

may be voluntarily or involuntarily transferred is governed by law other 

than this article.ò

ÁThus, unless the UCC provides for an exception, the 

alienability of the debtorôs rights in an asset is governed by 

non-UCC law.

ñ(b) An agreement between the debtor and secured party which 

prohibits a transfer of the debtor's rights in collateral or makes the 

transfer a default does not prevent the transfer from taking effect.ò

ANTI-ASSIGNMENT PROVISIONS ïUCC OVERRIDE
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ñExcept as otherwise provided in subsection (e) and Sections 2-A-
303 and 9-407, and subject to subsection (g), a term in an 
agreement between an account debtor and an assignor or in a 
promissory note is ineffective to the extent that it:

(1) prohibits, restricts, or requires the consent of the account 
debtor or person obligated on the promissory note to the 
assignment or transfer of, or the creation, attachment, 
perfection, or enforcement of a security interest in, the 
account, chattel paper, payment intangible, or promissory 
note; or

(2) provides that the assignment or transfer or the creation, 
attachment, perfection, or enforcement of the security 
interest may give rise to a default, breach, right of 
recoupment, claim, defense, termination, right of 
termination, or remedy under the account, chattel paper, 
payment intangible, or promissory note.ò

UCC OVERRIDE - Ä9-406(d)
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Á Applies to contractual restrictions with respect to transfers 

(including sales of and assignments of):

Á Accounts (other than health care receivables ïsee 9-406(i))

Á Chattel Paper (other than leases)

Á Payment intangibles (except sales of payment intangibles ïsee 9-

406(e))

Á Promissory notes (except sales of promissory notes ïsee 9-

406(e))

Á Note that 9-406(f) includes a similar override of legal restrictions

with respect to transfers of accounts and chattel paper

UCC OVERRIDE - Ä9-406(d)
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Á Section 9-407 renders ineffective provisions in personal 

property leases to the extent such provisions ñprohibit, restrict or 

require consent to the assignment or transfer of, or provide that 

the creation, attachment, perfection or enforcement of the 

security interest may give rise to a default, breach, right of 

recoupment, claim, defense, termination, right of termination or 

remedy.ò 

Á Clause (b) includes an exception to this rule whereby the remedy 

under the UCC does not override the remedy under the lease for 

breach of transfer restrictions to the extent that there is a transfer 

of the lesseeôs right of possession or use of goods in violation of 

the lease agreement or there is a delegation of a material 

performance of either party in violation of the lease agreement. 

UCC OVERRIDE - Ä9-407
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UCC OVERRIDE - Ä9-408

ñ(a) Except as otherwise provided in subdivision (b), a term in a promissory 
note or in an agreement between an account debtor and a debtor that 
relates to a health care insurance receivable or a general intangible, 
including a contract, permit, license, or franchise, and which term prohibits, 
restricts, or requires the consent of the person obligated on the promissory 
note or the account debtor to, the assignment or transfer of, or the creation, 
attachment, or perfection of a security interest in, the promissory note, 
health care insurance receivable, or general intangible, is ineffective to the 
extent that the term does, or would do, either of the following:

(1) It would impair the creation, attachment, or perfection of a 
security interest.

(2) It provides that the assignment or transfer or the creation, 
attachment, or perfection of the security interest may give rise to a 
default, breach, right of recoupment, claim, defense, termination, 
right of termination, or remedy under the promissory note, health 
care insurance receivable, or general intangible.ò
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Á Applies to contractual restrictions with respect to:

Á Sales of payment intangibles (not collateral assignments or other 

transfers ïsee 9-408(b))

Á Sales of promissory notes (not collateral assignments or other 

transfers ïsee 9-408(b))

ÁRemember that 9-406(d) applied to assignments (other than 

sales) of promissory notes

Á Assignments of Health care insurance receivables

Á Assignments (other than sales) of general intangibles (other than 

payment intangibles) including contracts, permits, licenses, and 

franchises

UCC OVERRIDE - Ä9-408(a)
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UCC OVERRIDE - Ä9-408

ñ(d) To the extent that a term in a promissory note or in an agreement 
between an account debtor and a debtor that relates to a health care 
insurance receivable or general intangible or a rule of law, statute, or 
regulation described in subdivision (c) would be effective under law other 
than this division but is ineffective under subdivision (a) or (c), the creation, 
attachment, or perfection of a security interest in the promissory note, health 
care insurance receivable, or general intangible is subject to all of the 
following rules:

(1) It is not enforceable against the person obligated on the 
promissory note or the account debtor.

(2) It does not impose a duty or obligation on the person obligated on 
the promissory note or the account debtor.

(3) It does not require the person obligated on the promissory note or 
the account debtor to recognize the security interest, pay or render 
performance to the secured party, or accept payment or 
performance from the secured party.

(4) It does not entitle the secured party to use or assign the debtor's 
rights under the promissory note, health care insurance receivable, 
or general intangible, including any related information or materials 
furnished to the debtor in the transaction giving rise to the 
promissory note, health care insurance receivable, or general 
intangible.

(5) It does not entitle the secured party to use, assign, possess, or 
have access to any trade secrets or confidential information of the 
person obligated on the promissory note or the account debtor.

(6) It does not entitle the secured party to enforce the security interest 
in the promissory note, health care insurance receivable, or 
general intangible.ò
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Á Be wary of state specific variations

Á The NY anti-assignment override provisions do not apply to transfer 
restrictions under laws or regulations (see N.Y. U.C.C. ÄÄ9-406, 9-408 
(McKinney) (omitting ÄÄ9-406(f) and 9-408(c)))

Á The DE anti-assignment override provisions do not apply to LP or LLC 
interests (see U.C.C. ÄÄ9-406(i)(5), 9-408(e)(4)) 

Á Choice of Law

Á The UCC provides explicit rules regarding what law governs for 
purposes of perfecting a lien.

Á However, other aspects of a secured transaction such as scope, 
attachment, and enforcement are determined by looking at the partiesô 
agreement or the application of the forum stateôs conflict of law 
provisions. 

Á Official comment 3 to Ä9-401 states that ñ[t]his article does not provide 
a specific answer to the question of which Stateôs law applies to the 
restriction on assignment.ò The comment then goes on to reference 
non-UCC choice of law principles and suggest that the entityôs 
jurisdiction of formation is likely to govern.

UCC OVERRIDES ïWHAT LAW GOVERNS?
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UCC OVERRIDES ïPREEMPTION

ÁPreemption

Á UCC override provisions do not override federal statutes or 

regulations

Á FACA

Á FCC

Á Medicare and Medicaid receivables 


