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Self-Insured Retentions and
Deductibles: Key Coverage Issues
I. Distinctions Between SIRs and
Deductibles and Impact on Limits and
Defense Costs
II. Attachment of SIRs/Deductibles
III. Number of SIRs/Deductibles and
Stacking
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I. Distinctions Between SIRs
and Deductibles
“An SIR is an amount that an insured retains and covers
before insurance coverage begins to apply. Once an
SIR is satisfied, the insurer is then liable for amounts
exceeding the retention less any agreed deductible … In
contrast, a deductible is an amount that an insurer
subtracts from a policy amount, reducing the amount of
insurance. With a deductible, the insurer has the liability
and defense risk from the beginning and then deducts
the deductible amount from the insured’s coverage.”
In re: September 11thLiab. Ins. Coverage Cases,
458
F. Supp. 2d 104, 113 (S.D.N.Y. 2006)
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I. Distinctions Between SIRs
and Deductibles
The Basics:
Self-Insured Retention (“SIR”) – a dollar amount specified
in an insurance policy that must be paid by the insured
before the insurance policy will respond to a loss.
Insurance with an SIR essentially sits as excess
coverage above a primary layer of self-insurance.
Deductible – a risk management tool involving specific
dollar amounts that an insurer will pay and bill back to
the insured.
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I. Distinctions Between SIRs
and Deductibles
Similarities - Purposes and Benefits of SIRs and Deductibles
• Risk retention device
• Risk management tool
• Offer cost-savings to insured with small, frequent losses
• Encourage insurers to write coverage for insureds with frequent losses
• Result in the insured having “skin in the game”
• Encourage good loss control
• Result in lower premiums (good in a “hard” market)
• Can be mechanism for “fronting”
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I. Distinctions Between SIRs
and Deductibles
Differences Between SIRs and Deductibles
SIRs

Deductibles

•Insured adjusts losses - up to an amount
•May require a TPA
•Defense cost treatment differs
•Insured pays first dollar
•Insured controls losses – for a period
•Effect on limits differs

• Insurer adjust losses
• Unlikely to involve a TPA
• Defense cost treatment differs
• Insurer pays first dollar, seeks
reimbursement
• Insurer controls losses
• Effect on limits differs
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I. Distinctions Between SIRs
and Deductibles
Types of SIRs
Standard SIR –
Can apply as primary insurance (defense within SIR – “ALAE” or “LAE”) or
outside.
Can apply on “per claim” or “per occurrence” basis – makes a big difference
to the insured/insurer depending on the nature of the loss (discussed later).
Corridor SIR – Self-insured layer separating the primary layer of risk – whether
insured, self-insured, or funded in a captive – from the layer immediately
excess of a primary. Typically unfunded.
Reduces cost of excess insurance (assume SIR above insurance) because
it raises attachment point for excess insurance
Example: Large insurers
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I. Distinctions Between SIRs
and Deductibles
Types of Deductibles
Standard Deductible –
Does not apply as primary insurance (defense within deductible or outside).
Can apply on “per claim” or “per occurrence” basis – makes a big difference
to the insured/insurer depending on the nature of the loss (discussed later).
Timing of obligation to pay may differ between first party policies
(auto/home – amount is subtracted from loss to determine amount owed by
insurer) versus third-party policies (insurer pays claims and bills back).
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I. Distinctions Between SIRs
and Deductibles
Impact on Policy Limits
In a policy containing a deductible, the amount of the deductible is
frequently subtracted from the policy limits, thereby reducing the
amount of available insurance. Ostrager & Newman, Handbook of
Insurance Coverage Disputes § 13.13[a] (12th Ed. 2004).
By contrast, in a policy subject to an SIR, the insurer’s full policy
limits will likely be available to respond to a loss after the SIR has
been satisfied. Id.
The difference is important when multiple claims trigger the policy.
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I. Distinctions Between SIRs
and Deductibles
Impact on Policy Limits
Deductibles and SIRs are typically addressed in specifically drafted
endorsements.

Insurance Services Office, Inc. (“ISO”) has promulgated the only
countrywide endorsement for use with the commercial general
liability coverage form – CG 03 00
The ISO form allows insurers or insureds to choose a deductible
applicable to bodily injury claims, property damage claims or both.
The form also offers the option of deductibles that apply on a per
claim or per occurrence basis.
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I. Distinctions Between SIRs
and Deductibles
Impact on Policy Limits - Deductibles
Generally, a deductible is subtracted from the policy limits.

Prior to the introduction of ISO’s 1993 multi-state revisions to its
deductible form, liability deductibles imposed via the standard
endorsement (CG 03 00) applied the deductible amount both to the
amount of the insured loss and to the policy’s occurrence limits.
In other words, a policy with a $50,000 per occurrence deductible
and a $500,000 per occurrence limit would never pay more than
$450,000 for a loss arising out of a single occurrence.
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I. Distinctions Between SIRs
and Deductibles
Impact on Policy Limits - Deductibles
A. Our obligation under the Bodily Injury
Liability and Property Damage Liability
Coverages to pay damages on your behalf
applies only to the amount of damages in
excess of any deductible amounts stated in
the Schedule above as applicable to such
coverages, and the limits of insurance
applicable to “each occurrence” for such
coverages will be reduced by the amount of
such deductible. “Aggregate” limits for such
coverages shall not be reduced by the
application of such deductible amount.

ISO Form CG 03 00 11 85
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I. Distinctions Between SIRs
and Deductibles
Impact on Policy Limits - Deductibles
Application of liability deductibles changed with the 1993 edition of
CG 03 00. With the change, deductibles now reduce only the
amount payable by the insurer for a covered loss, not the per
occurrence limit of the policy.
Thus, a policy with a $50,000 per occurrence deductible and a
$500,000 per occurrence limit would pay the full $500,000 limit.
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I. Distinctions Between SIRs
and Deductibles
Impact on Policy Limits - Deductibles
A. Our obligation under the Bodily
Injury Liability and Property Damage
Liability Coverages to pay damages
on your behalf applies only to the
amount of damages in excess of any
deductible amounts stated in the
Schedule above as applicable to such
coverages.

ISO Form CG 03 00 01 96
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I. Distinctions Between SIRs
and Deductibles
Impact on Policy Limits – Deductibles
May not matter for a single claim arising out of one occurrence, but
consider impact if multiple claims exist.

Example: Demand for full $500,000 in policy limits of a policy with
$50,000 deductible. Once the insurer has been reimbursed by the
insured for the deductible, the policy would still have $50,000 in
limits remaining to the insured (because insurer would have only
paid $450,000). The remaining limits are extremely valuable
because the insurer’s duty to defend would continue for other claims
arising out of the same occurrence because a portion of the
applicable limit remains.
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I. Distinctions Between SIRs
and Deductibles
Impact on Policy Limits – SIRs
SIRs generally do not reduce the limits of the insurance policy:
Example 1:
I.
LIMITS OF INSURANCE
The LIMITS OF INSURANCE as set forth in Item 3 of the Declarations
shall apply excess of a Self-Insured Retention (hereinafter referred to as the
Retained Limit) in the amount of:
$
each occurrence
$
per claim
and the Insured agrees to assume the Retained Limit. The Retained Limit,
or any part of it, shall not be insured without the prior written approval of the
Company
© 2012 Jackson & Campbell, P.C.
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I. Distinctions Between SIRs
and Deductibles
Impact on Policy Limits – SIRs
SIRs generally do not reduce the limits of the insurance policy:
Example 2:

III.

LIMITS OF INSURANCE

Section III – Limits of Insurance is amended to add the following:
The Limits of Insurance for each of the Coverages provided by this policy
will apply in excess of a Self-Insured Retention (referred throughout as the
“Retained Limit”).
The Retained Limit, applying only to damages for “occurrences” or offenses
coverage under this policy, is $
per occurrence or offense.
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I. Distinctions Between SIRs
and Deductibles
Impact on Policy Limits – SIRs
SIRs generally do not reduce the limits of the insurance policy:
Example 3:

***
1.
Our obligation to pay those sums that you become legally obligated to
pay as damages applies only to the amount of damages in excess of any
Self-Insured Retention stated in the Schedule above which the Policy would
otherwise apply, subject to the limits of insurance set forth in the
Declarations of the policy to which this Endorsement applies and the
“occurrence” to which the Policy applies.
Liberty Mut. Ins. Co. v. Wheelwright Trucking Co., 851 So.2d 466, 487
2002)
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(Ala.

I. Distinctions Between SIRs
and Deductibles
Impact/Effect on Defense of Claims
Under standard liability policies, defense costs are typically paid as
supplementary payments and do not erode the policy limits.
Deductible - Defense costs typically paid by the insurer and such costs
are paid outside of the deductible.

SIR - Defense costs typically paid by the insured and such costs are
paid within the SIR.
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I. Distinctions Between SIRs
and Deductibles
Impact/Effect on Defense of Claims - Deductibles
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I. Distinctions Between SIRs
and Deductibles
Impact/Effect on Defense of Claims – Deductibles
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I. Distinctions Between SIRs
and Deductibles
Impact/Effect on Defense of Claims - SIRs
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I. Distinctions Between SIRs
and Deductibles
Impact/Effect on Defense of Claims - SIRs
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I. Distinctions Between SIRs
and Deductibles
Impact/Effect on Defense of Claims - SIRS
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II. Attachment of SIRs and
Deductibles
Attachment of SIRs and Deductibles
SIRs – typically higher amounts, $100K, $1M, $3M
or higher
Deductibles – typically lower amounts, can be as
low as $5K
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II. Attachment of SIRs and
Deductibles
Key Questions to Answer
• What? – only covered costs/expenses?
• How? – what types of costs/expenses exhaust (i.e.
defense, indemnity, both)?
• Who? – can SIR/deductible be satisfied by other insured,
other insurer?
• When (control)? – insurer/insured, what duties are
owed?
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II. Attachment of SIRs and
Deductibles
Key Questions to Answer
• What? – covered costs/expenses
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II. Attachment of SIRs and
Deductibles
Key Questions to Answer
• What? – covered costs/expenses
State Nat. Ins. Co. v. White, No. 11-15905, 2012 U.S. App. LEXIS
14249 (11th Cir. July 12, 2012)
- CGL with public official liability endorsement subject to $350,000 SIR “per
occurrence and as respects combined insured damages and insured
allocated costs and expenses of investigation, defense, negotiation and
settlement applicable to such damages”
- do defense costs associated with uncovered claim (mixed claim) erode
SIR?
- Court – ambiguous as to which damages and costs count toward the SIR
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II. Attachment of SIRs and
Deductibles
Key Questions to Answer
• How? – what types of costs/expenses exhaust (i.e.
defense, indemnity, both)?(discussed earlier)
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II. Attachment of SIRs and
Deductibles
Key Questions to Answer
• Who? – can SIR/deductible be satisfied by other insured,
other insurer? (discussed later)
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II. Attachment of SIRs and
Deductibles
Key Questions to Answer
• When/Who Controls? – insurer/insured, what duties are
owed?
Generally no duty on the insured to settle within an
SIR/deductible
See e.g. State v. Continental Ins. Co., 170 Cal. App. 4th
160, 88 Cal. Rptr. 3d 288 (2004) (suggesting that
insureds have no duty to mitigate a loss in the third
party liability context by settling claims within SIR)
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II. Attachment of SIRs and
Deductibles
Key Questions to Answer
• Who Controls? – insurer/insured, what duties are owed?
“The excess carrier has no legitimate expectation that the insured will give
at least as much consideration to the financial well-being of the insurance
company as he does to his own interest in considering whether to settle for
an amount below the excess policy coverage. In fact, the primary reason
excess insurance is purchased is to provide an available pool of money in
the event that the decision is made to take the gamble of litigating”
Commercial Union Assurance Co. v. Safeway Stores, Inc.,
164 Cal. Rptr. 709, 610 P.2d 1038, 1040 (1980) (internal citations
omitted).
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II. Attachment of SIRs and
Deductibles
Key Questions to Answer
• Who Controls? – insurer/insured, what duties are owed?
Can the Insurer settle within the SIR/deductible and then
recoup the costs from the insured? May depend upon policy
language. More likely to be addressed with deductibles –
where
insurer is defending and controls case/claims
D. We may pay any part or all of the deductible
amount to affect settlement of any claim or “suit”
and, upon notification of the action taken, you shall
promptly reimburse us for such part of the deductible
amount as has been paid by us.

© 2012 Jackson & Campbell, P.C.

37

II. Attachment of SIRs and
Deductibles
Key Questions to Answer
• Who Controls? – insurer/insured, what duties are owed?
Can the Insurer settle within the SIR/deductible and then
recoup the costs from the insured? May depend upon policy
language.
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III. Number of SIRs and
Deductibles And The Potential
for Stacking
Number of SIRs and Deductibles
Generally arises in two situations:
(1) Multiple claims arising from one “occurrence”
involving a single policy; or
(2) Multiple claims arising from one “occurrence”
triggering multiple policies – each with separate
SIRs or Deductibles
© 2012 Jackson & Campbell, P.C.
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III. Number of SIRs and
Deductibles And The Potential
for Stacking
Number of SIRs and Deductibles
Common In the Following Situations
• Long-tail environmental claims
• Long-tail toxic tort claims
• Latent construction defect claims
• Defective Product claims
© 2012 Jackson & Campbell, P.C.
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III. Number of SIRs and Deductibles
And The Potential for Stacking
Number of SIRs and Deductibles – Single Policy
“Per Occurrence” SIR or Deductible –
“Cause” Test versus “Effects” Test (Outcome determinative? Fact
Specific)
“Occurrence” – “an accident, including continuous or repeated exposure
to substantially the same general harmful conditions.”
“Deemer” Language – “all bodily injury and property damage arising out
of continuous or repeated exposure … shall be considered as arising
out of one occurrence.” Older language – “each premises location”

“Batch” Clause – losses arising out of a single lot or “batch” of the
insured’s products are one “occurrence”
© 2012 Jackson & Campbell, P.C.
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III. Number of SIRs and
Deductibles And The Potential
for Stacking
Number of SIRs and Deductibles
Several situations can result:
(1) Single SIR or Deductible
(2) Multiple SIRs or Deductibles (Full)
(3) Pro-rated SIR or Deductible
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III. Number of SIRs and
Deductibles And The Potential
for Stacking
Number of SIRs and Deductibles – Single Policy
United States Stove Co. v. Steadfast Ins. Co., 462 Fed. Appx. 912, 2012
U.S. App. LEXIS 5868 (11th Cir. March 21, 2012)
- defective products case
- $25,000 deductible
- 128 complaints & claims for pd due to defective stove
- “cause” test
- single deductible
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III. Number of SIRs and
Deductibles And The Potential
for Stacking
Number of SIRs and Deductibles
Single SIR or Deductible In Multiple Policies
Sunoco v. Illinois National Ins. Co., 2005 U.S. Dist. LEXIS 18407 (E.D. Pa. July 27,
2005) aff’d in part, rev’d in part 226 Fed. Appx. 104 (3d Cir. 2007) (MtBE
claims – single occurrence and single SIR).
Bordeaux, Inc. v. American Safety Ins. Co., 145 Wash. App. 687 (2008)
(construction defect claim – single SIR)
Stonewall Ins. Co. v. E.I. du PONT de Nemours & Co., 996 A.2d 1254 (Del. 2010)
(asbestos claims - single occurrence and single SIR).
© 2012 Jackson & Campbell, P.C.
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III. Number of SIRs and
Deductibles And The Potential
for Stacking
Number of SIRs and Deductibles
Single SIR or Deductible In Multiple Policies
•

Courts that adopt the “all sums” allocation approach generally reject the
argument that an insured must satisfy an SIR for each policy triggered before
coverage is available (reject position that SIR should be treated as primary
insurance).
– See e.g. Montgomery Ward & Co. v. Imperial Cas. & Indem. Co., 81 Cal. App. 4th 356
(2000) (long-tail environmental claims triggering multiple policy years)
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III. Number of SIRs and
Deductibles And The Potential
for Stacking
Number of SIRs and Deductibles
Multiple SIRs or Deductibles (Full) In Multiple
Policies
Missouri Pac. R.R. Co. v. International Ins. Co., 679 N.E.2d 801 (Ill. Ct. App.
1997) (noise induced hearing loss - treat SIR like real primary insurance,
must be exhausted before excess attaches)
Liberty Mut. Ins. Co. v. J.T. Walker Industries, Inc., 817 F.Supp.2d 784 (D.S.C.
2011) (water damage due to defective windows – multiple occurrences,
multiple deductibles for each year even though loss pro-rated (best of both
worlds for insurers)
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III. Number of SIRs and
Deductibles And The Potential
for Stacking
Number of SIRs and Deductibles
Multiple SIRs or Deductibles (Full) In Multiple
Policies - continued
Benjamin Moore & Co. v. Aetna Cas. & Sur. Co., 179 N.J. 87, 843 A.2d 1094
(2004) (environmental damage case – insured must pay full $250,000 or
$500,00 deductible for each triggered policy even though loss is pro-rated)
(another victory for insurers)
- collection of SIR/deductible cases in other jurisdictions. See
Moore, 179 N.J. at 107-109, 843 A.2d at 1106-1108
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Benjamin

III. Number of SIRs and
Deductibles And The Potential
for Stacking
Number of SIRs and Deductibles in Multiple Policies

Pro-rated SIR or Deductible
•
•

Should only come into play in jurisdictions that apply pro-rata allocation
Insureds argue that if you pro-rate the loss then you should pro-rate the
deductible
PECO Energy Co. v. Boden, 64 F.3d 852 (3d Cir. 1995) (proration of deductible)
Boston Gas Co. v. Century Indem. Co., 454 Mass. 337, 372, 910 N.E.2d 290,316 (2009)
(“Unless the policy language unambiguously provides otherwise, a policyholder's
self-insured retention should be prorated on the same basis as an insurer's liability
in the case of continuous environmental contamination.”)
(Fairer, but no guidance on how to actually do this!)
© 2012 Jackson & Campbell, P.C.

48

III. Number of SIRs and
Deductibles And The Potential
for Stacking
Outcome may depend more on jurisdiction
and facts rather than policy language
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Deductibles and SIRs:
Coverage Issues
Stafford Publications
October 3, 2012
Robert H. Friedman
Friedman P.A.
Palm Beach, FL
rob@friedmanpa.com
561.800.2110
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IS AN SIR “INSURANCE“?
• What are the practical implications?

• Two typical scenarios:
 Allocation of a long-tail loss (e.g.,
environmental, latent injury)
 Additional insured coverage (“other
insurance”)
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ALLOCATION AND SIRs
• Horizontal v. Vertical Exhaustion

• Types of Allocation:
 All Sums
 Pro Rata
• Montgomery Ward & Co. v. Imperial Cas. & Indem.
Co., 81 Cal. App.4th 356 (Cal. App. 2000)
• LaFarge Corp. v. Hartford Cas. Ins. Co., 61 F.3d 389 (5th
Cir. 1995)
• Olin Corp. v. Ins. Co. of N. Am., 221 F.3d 307 (2d Cir.
2000)
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ADDITIONAL INSURED COVERAGE AND SIRs
• Twin contractual protections:
 Indemnification
 Additional insured coverage

• Insurance requirements and use of selfinsurance mechanisms:
 SIRs
 Fronted coverage
 Captive programs
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WHAT IS “OTHER INSURANCE“?
• “If other valid and collectible insurance is
available to the insured for a loss we cover
under this policy …“

• “You go first.“ “No, you go first.“
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MAJORITY VIEW: SELF INSURANCE IS NOT
“OTHER COLLECTIBLE INSURANCE“
• Back to basics: what is insurance?
• Most courts hold that SIRs are not “other
collectible insurance“
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AEROJET-GENERAL CORP. v. TRANSPORT
INDEMNITY, 17 CAL. 4TH 38, 70, n. 20 (1997)
In a strict sense, “self-insurance“ is a “misnomer.“
“Insurance is a contract whereby one undertakes to
indemnify another against loss, damage, or liability
arising from a contingent or unknown event.“
“[S]elf-insurance ... is equivalent to no
insurance....“ As such, it is “repugnant to the [very]
concept of insurance....“ If insurance requires an
undertaking by one to indemnify another, it cannot
be satisfied by a self-contradictory undertaking by
one to indemnify oneself.
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TRAVELERS LLOYDS INS. CO. v. PACIFIC EMPLOYERS
INS. CO., 602 F.3D 677 (5TH. CIR. 2010)
Texas courts have held that for purposes of
applying “other insurance“ clauses in insurance
policies, a self-insurer does not provide “other
insurance,“ and a self-insurer does not provide
“valid and collectible insurance“ within the
meaning of an “other insurance“ clause.
Best Buy’s retention of the first $200,000 of liability
under the Pacific policy does not constitute “other
valid and collectible ... insurance available to The
Centre“ within the meaning of the Travelers
policy.
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FARMERS INS. EXCH. v. ENTERPRISE
LEASING CO., 281 VA. 612 (VA. 2011)
We have recognized that there is a distinction between
insurance companies and self-insurers. Likewise, there
is a distinction between self-insurance and insurance.
“Insurance is a matter of contract.”
“A necessary element of insurance is the existence of a
contract between insurer and insured.” With selfinsurance, there is neither an insured nor an insurer. In
fact, self-insurance does not involve the transfer of a
risk of loss, but rather a retention of that risk, making
it the “antithesis of insurance.”
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U.S. FIDELITY & GUAR v. COMMERCIAL
UNION MIDWEST, 430 F.3D 929 (8TH CIR. 2005)
The term “insurance“ generally does not include a
SIR under an insurance policy…. “A majority of
jurisdictions across the nation subscribe to the …
view of self-insurance as ‘not insurance’ in, inter
alia, an `other insurance’ context.“
If CU intended its “other insurance“ clause to
apply to self-insurance or self-insured retentions
included within other insurance policies, it could
have so stated in its “other insurance“ clause, but it
did not.
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“OTHER INSURANCE” CLAUSES
ADDRESSING SIRs ARE RARE

“When this insurance is excess over other
insurance, we will pay only our share of the
amount of the loss that exceeds the sum” of the
other insurance and the “total of all deducible
and self-insured amounts under all that other
insurance”
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MINORITY VIEW: SELF INSURANCE IS
“OTHER COLLECTIBLE INSURANCE“
Atchison, Topeka & Santa Fe Railway Co. v. Stonewall Ins. Co.,
275 Kan. 698 (Kan. 2003):
“Among the courts that have decided whether self-insurance is
insurance it appears that a slight majority have decided it is not.
Sound policy and fairness reasons have been articulated for
deciding that self-insurance is insurance. In addition, excess
insurance coverage, as Insurers provided to Santa Fe, generally
assumes that there is primary insurance coverage…. [T]o hold
otherwise allows the insured to “manipulate the source of its
recovery and avoid the consequences of its decision to become
self-insured. … We cannot ignore the stated terms of the policies,
nor the reality of SIRs as primary insurance where the expectation
and intent is to provide excess coverage.”
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AIR LIQUIDE AMERICA v. CONTINENTAL
CAS. CO., 217 F.3D 1272 (10TH CIR., 2000)
Air Liquide’s decision to self-insure does not relieve it
from primary liability simply because the underlying
accident was also covered by another insurance policy.
Were we to hold otherwise, Air Liquide would receive
the double windfall of avoiding significant premium
payments under a standard insurance policy and
avoiding primary liability for an accident caused by
one of its vehicles.
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ADDITIONAL “FAIRNESS“ CASES
• State Farm Mut. Auto. Ins. Co. v. Budget Rent-A-Car
Sys., Inc., 359 N.W.2d 673 (Minn. Ct. App. 1984)
(“Budget made a risk management decision not to buy
coverage for the first $100,000. To treat Budget as
anything other than an insurer for the first $100,000
would create a windfall for Budget.”)
• Hillegass v. Landwehr, 176 Wis.2d 76 (Wis. 1993)
(surveying caselaw and recognizing Wisconsin is in the
minority of jurisdiction in considering SIRs to be
“other insurance”)
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WHO PAYS THE DEDUCTIBLE/SIR?
“YOU“ DO
• Defining “You” and “Your”
• An additional insured typically is not required
to pay an SIR or deductible
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FORECAST HOMES, INC. v. STEADFAST INS. CO.,
181 CAL.APP.4TH 1466 (CAL. APP. 2010)

“[Y]ou shall be responsible for payment of all
damages and defense costs … until you have
paid self-insured retention amounts and
defense costs equal to the per occurrence
amount shown in the Schedule ….”
“You” means “the Named Insured”
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PRACTICE TIPS
 Avoiding “failure to procure” claims
 “Primary and non-contributory” language
 Shifting responsibilities via contract
 Certificates of insurance
 Does your insurance do what you promise?
Bottom line: you cannot control ISO but you
can control your contract language
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I. SIR and Bankruptcy
• Is insurer obligated
to pay when
insolvent
policyholder cannot
satisfy an SIR?
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SIR and Bankruptcy
• Inherent tension in
forcing bankrupt
policyholder to pay
SIR before
collecting
insurance:
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SIR and Bankruptcy
Tension …

 Insurance is source of
payment to creditors
 Forcing insolvent to pay
SIR would automatically
relieve insurer’s coverage
obligations.
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SIR and Bankruptcy
To avoid this result, some
states have passed
laws providing that an
insurer remains
obligated even when
policyholder is
insolvent.
 In re Vanderveer
Estates Holding LLC,
328 BR 18 (E.D.N.Y.
2005)(Illinois law).
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SIR and Bankruptcy
• Under Bankruptcy Code §365, even absent an applicable
statute, the failure of a bankrupt policyholder to fund SIR does
not relieve insurer of its obligation to pay under the policy.
• Payment of premium is sufficient to bind the insurer; the
insurer would then take the role of an unsecured creditor for
amounts owed but not paid under the SIR.
In re Vanderveer Estates Holding LLC, 328 BR 18 (E.D.N.Y.
2005)(Illinois law).
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SIR and Bankruptcy
Absent “bankruptcy clause” or statute, policy
should be applied based on its own terms.
 Pak-Mor Manufacturing Co. v. Royal
Surplus Lines Insurance Co., 2005 U.S.
Dist. LEXIS 34683 (W.D. TX 2005).
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SIR and Bankruptcy
•

Insurer was not obligated to
indemnify the policyholder under
excess policy until the SIR was
exhausted

•

Since SIR could never be
exhausted, the insurer’s
obligations would never be
triggered.

 Associated Electric & Gas
Insurance Services Limited v.
Border Steel Rolling Mills, Inc.,
2005 U.S. Dist. LEXIS 32198
(W.D. TEX)
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SIR and Bankruptcy
Middle approach - Insurer must pay amounts in
excess of SIR regardless of:
(a) policyholder’s ability to pay
(b) policy language or
(c) applicable statute.
 Albany Ins. Co. v. Bengal Marine, Inc., 857 F.2d
250 (5th Cir. 1988).
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SIR and Bankruptcy
The concern is that the policy language –
which states what happens when there is
underlying insurance and policyholder
becomes bankrupt – may be silent on what
happens when there is no underlying
insurance.
 Albany Ins. Co. v. Bengal Marine, Inc., 857
F.2d 250 (5th Cir. 1988).
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SIR and Bankruptcy
• In re Grace Industries, Inc., 341 B.R.
399 (E.D.N.Y. 2006)(insurer was
required to pay amounts above SIR,
even though bankrupt policyholder
could not pay).
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SIR and Bankruptcy
 Cases involving whether excess carrier must
provide drop down coverage in the event of the
insolvency of underlying insurer may be instructive.
 In some cases, self-insured policyholder would be
in the role of the insolvent insurer.
 England v. Reliance Insurance Co., 2004 Conn.
Super. LEXIS 402 (Ct. Super. 2004).
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II. Satisfaction of SIR
Driven by policy terms
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Satisfaction of SIR
Who can fund SIR?
 Policyholder
 Other parties
 Other Insurance
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Funded by policyholder

Some policies direct
that only
policyholder can
pay SIR
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Funded by policyholder
American National Fire Insurance
Company v. National Union Fire
Insurance Company of Pittsburgh, PA,
343 Ill.App.3d 93 (1st Dist. 2003)(SIR
provision
specifically
referenced
named insured, thus it did not apply to
additional insured)
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Funded by policyholder
Intervest Constr. of Jax, Inc. v.
General Fidelity Ins. Co., 2010 U.S.
Dist LEXIS 144022 (M.D. Fla
2011)(subcontractor’s indemnification
payment to policyholder did not
exhaust SIR obligation; policy required
satisfaction by named insured).
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Funded by policyholder
American Ref-Fuel Company of
Hempstead v. Resource Recycling,
Inc., 248 A.D.2d 420 (2nd Dept.
1998)(SIR applied only to the named
insured).
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Funded by other parties
Co-defendant’s payment
may satisfy SIR when
parties are jointly and
severally liable, unless
policy states otherwise.

 Forecast Homes, Inc. v.
Steadfast Insurance Co.,
181 Cal. App. 4th 1466 (Ct.
App. 2010)
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Funded by other parties
Additional insured may be responsible for SIR
depending on the specific policy language.
 Power Authority of the State of New York v.
National Union Fire Insurance Company of
Pittsburgh, PA, 306 A.D.2d 139 (1st Dept.
2003)(retention applied to all coverage, including
that afforded the additional insureds).
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Funded by other parties
Although SIR must be paid before the policy is
triggered, the “retained limit” can be satisfied in any
form, including a promissory note to judgment
creditors. The plain meaning of “pay” does not
indicate a required method of payment.
 Pak-More Mfg. v. Royal Surplus Lines Ins. Co.,
2005 U.S. Dist. LEXIS 34683 (W.D. Tex. 2005).
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Funded by other insurers
Policyholder may use
other valid and
collectible insurance to
cover SIR unless
policy states otherwise.

Vons Cos., Inc. v. United
States Fire Insurance
Co., 78 Cal. App. 4th 52
(2000).
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Funded by other insurers
Forecast Homes, Inc. v. Steadfast
Insurance Co., 181 Cal. App. 4th 1466
(Ct. App. 2010)(enforcing policy
provision that SIR could not be
satisfied by others, including additional
insureds or insurers).
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Funded by other insurers
• Additional insured responsible for SIR (qualified as
an “Insured”)
• Indemnity payments made by other carriers do not
satisfy retained amount; policyholder obligated to
pay personally.
 Travelers Indemnity v. Arena Group 2000, 2007
U.S. Dist LEXIS 17931 (S.D. Cal. 2007)
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Conclusion
Determine whether statute applies
“Bankruptcy clause”
Consider drop-down cases
Obligation to satisfy or exhaust SIR is
contingent on policy language
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