
Presenting a live 90‐minute webinar with interactive Q&A

Settlement Conflicts in Concurrent Coverage
Resolving Coverage and Allocation Issues Among Multiple Insurers

T d ’  f l  f

1pm Eastern    |    12pm Central   |   11am Mountain    |    10am Pacific

TUESDAY, APRIL 12, 2011

Today’s faculty features:

Daniel J. Struck, Principal, Much Shelist Denenberg Ament & Rubenstein, Chicago

Sherilyn Pastor, Partner, McCarter & English, Newark, N.J.

Mary Ellen Scalera, Partner, Riker Danzig Scherer Hyland & Perretti, Morristown, N.J.

The audio portion of the conference may be accessed via the telephone or by using your computer's 
speakers. Please refer to the instructions emailed to registrants for additional information.  If you 
have any questions, please contact Customer Service at 1-800-926-7926 ext. 10.



Conference Materials

If you have not printed the conference materials for this program, please 
complete the following steps:

• Click on the + sign next to “Conference Materials” in the middle of the left-
hand column on your screen   hand column on your screen.  

• Click on the tab labeled “Handouts” that appears, and there you will see a 
PDF of the slides for today's program.  

• Double click on the PDF and a separate page will open.  Double click on the PDF and a separate page will open.  

• Print the slides by clicking on the printer icon.



Continuing Education Credits FOR LIVE EVENT ONLY

For CLE purposes, please let us know how many people are listening at your 
location by completing each of the following steps: 

• Close the notification box

• In the chat box, type (1) your company name and (2) the number of 
attendees at your location

• Click the blue icon beside the box to send



Tips for Optimal Quality

S d Q litSound Quality
If you are listening via your computer speakers, please note that the quality of 
your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory and you are listening via your computer 
speakers, you may listen via the phone: dial 1-866-873-1442 and enter your PIN 
when prompted  Otherwise  please send us a chat or e mail when prompted. Otherwise, please send us a chat or e-mail 
sound@straffordpub.com immediately so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the F11 key on your keyboard. To exit full screen, 
press the F11 key againpress the F11 key again.



S ttl t IS ttl t ISettlement IssuesSettlement Issues

Resolving Coverage and AllocationResolving Coverage and AllocationResolving Coverage and Allocation Resolving Coverage and Allocation 
Issues Among Multiple InsurersIssues Among Multiple Insurers
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Why Concurrent Coverage Matters: Why Concurrent Coverage Matters: y o u o ag ay o u o ag a
An OverviewAn Overview

AA CommonCommon MisconceptionMisconception:: IfIf therethere isis concurrentconcurrent coverage,coverage, thatthat mustmust meanmean
thatthat therethere isis extraextra coveragecoverage toto gogo aroundaround.. SoSo therethere isis nothingnothing toto worryworry about,about,
right?right?

TheThe OneOne WordWord AnswerAnswer:: NoNo

TheThe BigBig PicturePicture AnswerAnswer:: WhenWhen therethere areare multiplemultiple insuranceinsurance policiespolicies availableavailablegg pp pp
toto respondrespond toto aa particularparticular liabilityliability claimclaim (in(in otherother words,words, whenwhen therethere isis concurrentconcurrent
coverage),coverage), therethere areare uniqueunique insuranceinsurance coordinationcoordination issuesissues thatthat mustmust bebe dealtdealt withwith
andand addressedaddressed earlyearly onon inin orderorder toto avoidavoid delaysdelays and/orand/or surprisessurprises inin thethe defensedefense
ofof aa claimclaim whenwhen therethere isis anan opportunityopportunity toto settlesettle aa claimclaim whenwhen therethere itit isis timetime totoofof aa claim,claim, whenwhen therethere isis anan opportunityopportunity toto settlesettle aa claim,claim, whenwhen therethere itit isis timetime toto
paypay aa judgment,judgment, oror inin thethe statusstatus ofof thethe coveragecoverage subsequentsubsequent toto thethe resolutionresolution ofof
aa claimclaim..
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Why Concurrent Coverage Matters: Why Concurrent Coverage Matters: y o u o ag ay o u o ag a
An OverviewAn Overview

AA Policyholder’sPolicyholder’s PerspectivePerspective::
II amam carefulcareful inin managingmanaging mymy businessbusiness andand itsits risksrisks.. II amam equallyequally carefulcareful inin
selectingselecting mymy business’business’ supplierssuppliers serviceservice providersproviders contractorscontractors andand otherotherselectingselecting mymy business’business’ suppliers,suppliers, serviceservice providers,providers, contractorscontractors andand otherother
businessbusiness partnerspartners..

Nonetheless,Nonetheless, II appreciateappreciate thatthat nono mattermatter howhow carefulcareful II am,am, accidentsaccidents happenhappen
andand mymy businessbusiness maymay bebe suedsued oror becomebecome liableliable forfor somesome unintendedunintended thirdthird--andand mymy businessbusiness maymay bebe suedsued oror becomebecome liableliable forfor somesome unintendedunintended thirdthird
partyparty injuryinjury oror damagedamage..

ToTo addressaddress thesethese risks,risks, II buybuy businessbusiness insuranceinsurance thatthat II expectexpect willwill covercover meme inin
thatthat eventevent.. BecauseBecause II amam concernedconcerned thatthat mymy businessbusiness maymay becomebecome liableliable duedue
tt thth lili ff t tt t lili II ii thth tt ddddtoto thethe negligencenegligence ofof aa contractorcontractor oror supplier,supplier, II requirerequire themthem toto addadd mymy
businessbusiness toto theirtheir policiespolicies asas anan additionaladditional insuredinsured..

ButBut then,then, whatwhat happenshappens mymy businessbusiness isis suedsued andand thethe claimclaim isis potentiallypotentially
coveredcovered byby multiplemultiple insuranceinsurance policespolices underunder whichwhich mymy businessbusiness isis eithereither thethe
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coveredcovered byby multiplemultiple insuranceinsurance policespolices underunder whichwhich mymy businessbusiness isis eithereither thethe
namednamed insuredinsured oror anan additionaladditional insured?insured?



Why Concurrent Coverage Matters: Why Concurrent Coverage Matters: 
llll hhA Few FollowA Few Follow--up Questions In the up Questions In the 

Aftermath of a Hypothetical LawsuitAftermath of a Hypothetical Lawsuitypyp
• To which insurer(s) should I provide notice?
• What if I fail to provide notice to one of the potentially response 

insurers?
• Under duty to defend policies, which insurer(s) is/are responsible 

for providing a defense?
Wh t if f th li bl li i h d t t d f d b t• What if some of the applicable policies have a duty to defend, but 
some have a duty to reimburse defense costs? 

• What if one or more insurers reserve their rights?
• The accident wasn’t my fault and I don’t want to be saddled with• The accident wasn t my fault, and I don t want to be saddled with 

negative claim experience with my insurers?
• Are my rights different depending on whether I am the named 

insured or an additional insured? 
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• What if the claim triggers policies spanning multiple policy periods?



Why Concurrent Coverage Matters: Why Concurrent Coverage Matters: 
A F F llA F F ll Q ti I thQ ti I thA Few FollowA Few Follow--up Questions In the up Questions In the 

Aftermath of a Hypothetical LawsuitAftermath of a Hypothetical Lawsuit
 What if one of the concurrent policies was issued by a now insolvent insurer? What if one of the concurrent policies was issued by a now insolvent insurer? 

 What if the policies have different deductibles or SIR’s?What if the policies have different deductibles or SIR’s?

 What if one or more of the policies is excess to any other available insurance?What if one or more of the policies is excess to any other available insurance? What if one or more of the policies is excess to any other available insurance?  What if one or more of the policies is excess to any other available insurance?  
Whose version of excess is “more” excess?Whose version of excess is “more” excess?

 What if there is an applicable exclusion in one of the applicable policies, but What if there is an applicable exclusion in one of the applicable policies, but 
not in any of the others?not in any of the others?

 What if there is an opportunity to settle a claim but one of the insurersWhat if there is an opportunity to settle a claim but one of the insurers What if there is an opportunity to settle a claim, but one of the insurers What if there is an opportunity to settle a claim, but one of the insurers 
disagrees with the potential settlement amount?disagrees with the potential settlement amount?

 What if a potential settlement that would result in the dismissal of my What if a potential settlement that would result in the dismissal of my 
business would exhaust the available coverage but would also leave the other business would exhaust the available coverage but would also leave the other 
defendants (who are also insureds) in the claim and potentially liable?defendants (who are also insureds) in the claim and potentially liable?( ) p y( ) p y

Have you had enough questions?  We’ve only scratched 
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the surface.  



Some of the Approaches to Dealing Some of the Approaches to Dealing pp gpp g
With Concurrent CoverageWith Concurrent Coverage
Th h f d li ith t d thThe approaches for dealing with concurrent coverage and the
respective rights and obligations of policyholders and insurers varies
from state to state, and the differences in outcome can be substantial.

• Reconcile the so-called “other insurance” clauses contained in theReconcile the so called other insurance clauses contained in the
respective responsive primary insurance policies. But this may be easier
said than done depending on whether the respective clauses cancel each
out, contain conflicting or inconsistent formulations, contain formulae for
dividing up obligations perhaps based on respective limits.

• Allocation of coverage obligations without looking to “other insurance”
clauses but apportioning based on formulae such as an “equal-shares”
basis or the respective limits of coverage.

• Minority “targeted-tender” or “selective-tender” approach allowing insured
to “select” one primary insurer for defense. But is there a difference
between “selection” and “de-selection” for the purposes of defense? But
what about indemnification: is it necessary to take back a “de-selection”
before triggering excess coverage?
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Problem One:  Who is Responsible Problem One:  Who is Responsible pp
for Providing a Defense?  for Providing a Defense?  

BuildCo is a commercial construction company building an office tower.  BuildCo’s BuildCo is a commercial construction company building an office tower.  BuildCo’s 
primary general liability insurance policy has $2 million in limits and a supplemental primary general liability insurance policy has $2 million in limits and a supplemental 
duty to defend which continues until the limits are exhausted by the payment of duty to defend which continues until the limits are exhausted by the payment of 
settlements or judgments.  BuildCo also maintains umbrella coverage with $5 million in settlements or judgments.  BuildCo also maintains umbrella coverage with $5 million in 
limits.limits.
BuildCo requires all of its subcontractors to name it as an additional insured on their BuildCo requires all of its subcontractors to name it as an additional insured on their 
general liability insurance policies on a primary and nongeneral liability insurance policies on a primary and non--contributory basis with respect contributory basis with respect 
to the operations of the subcontractor.  Some of the additional insured endorsements to the operations of the subcontractor.  Some of the additional insured endorsements 
cover BuildCo only if the loss was “caused by” the subcontractor and some of the cover BuildCo only if the loss was “caused by” the subcontractor and some of the 
additional insured endorsements provide coverage for losses “arising out of” the named additional insured endorsements provide coverage for losses “arising out of” the named 
insured’s work or operationsinsured’s work or operationsinsured s work or operations.insured s work or operations.
One of the subcontractors is GlassCo which is responsible for securing the curtain wall.  One of the subcontractors is GlassCo which is responsible for securing the curtain wall.  
GlassCo’s primary general liability policy has a $1 million limit of liability and a GlassCo’s primary general liability policy has a $1 million limit of liability and a 
supplemental duty to defend and it has an umbrella policy with $5 million in limits.  A supplemental duty to defend and it has an umbrella policy with $5 million in limits.  A 
compressor used by GlassCo falls onto an adjacent street, leaving a passercompressor used by GlassCo falls onto an adjacent street, leaving a passer--by by 
permanently disabled.  The injured bystander sues BuildCo alleging that it failed to permanently disabled.  The injured bystander sues BuildCo alleging that it failed to p y j y g gp y j y g g
supervise GlassCo adequately and to make sure that the subcontractor’s equipment supervise GlassCo adequately and to make sure that the subcontractor’s equipment 
was properly secured.      was properly secured.      
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Problem One:  Who is Responsible Problem One:  Who is Responsible pp
for Providing a Defense?for Providing a Defense?

•• WhatWhat areare BuildCo’sBuildCo’s optionsoptions forfor thethe defensedefense underunder eacheach ofof
thethe threethree approachesapproaches forfor dealingdealing withwith concurrentconcurrent coverage?coverage?

•• WhatWhat ifif oneone insurerinsurer acknowledgesacknowledges coveragecoverage andand oneone
reservesreserves itsits rights?rights?

•• DoesDoes thethe “primary“primary andand nonnon--contributory”contributory” languagelanguage inin thethe
additionaladditional insuredinsured endorsementendorsement makemake aa difference?difference?

Wh tWh t ifif thth dditi ldditi l i di d d td t ii thth Gl CGl C•• WhatWhat ifif thethe additionaladditional insuredinsured endorsementendorsement inin thethe GlassCoGlassCo
policypolicy extendsextends coveragecoverage onlyonly forfor injuriesinjuries “caused”“caused” byby
GlassCo?GlassCo? WhatWhat ifif thethe additionaladditional insuredinsured endorsementendorsement inin thethe
GlassCoGlassCo policypolicy extendsextends coveragecoverage forfor injuriesinjuries “arising“arising out”out” ofof
Gl C ’Gl C ’ kk ti ?ti ?GlassCo’sGlassCo’s workwork oror operations?operations?

•• WouldWould itit makemake aa differencedifference ifif thethe GlassCoGlassCo policypolicy containedcontained aa
dutyduty toto reimbursereimburse defensedefense costs?costs?
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Problem Two:  Who Pays for Damages?Problem Two:  Who Pays for Damages?

Continuing BuildCo’s story, on the eve of trial the plaintiff Continuing BuildCo’s story, on the eve of trial the plaintiff 
offers to settle the bodily injury lawsuit for $6 million. offers to settle the bodily injury lawsuit for $6 million. 
BuildCo is eager to accept the settle, because it had BuildCo is eager to accept the settle, because it had 
estimated that the lawsuit could not settle for less than $10 estimated that the lawsuit could not settle for less than $10 
million.  million.  

• Assume that BuildCo is in a “targeted-tender” state and itAssume that BuildCo is in a targeted tender state and it
had “de-selected” its primary insurer for defense purposes.
What must it do?

• What if one of the polices has a $500,000 SIR for
i d ifi ti t ?indemnification payments?

• What if GlassCo’s insurer became insolvent just before the
settlement was offered?

• What if GlassCo is a defendant as well and the settlement
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• What if GlassCo is a defendant as well, and the settlement
opportunity proposal would not include a release of
GlassCo?



Comments and Conside ationsComments and Conside ationsComments and Considerations:Comments and Considerations:
 Each insurer must be treated separately, as each contract of insurance has separate Each insurer must be treated separately, as each contract of insurance has separate 

te ms and conditions to hich the polic holde is cont act all bo ndte ms and conditions to hich the polic holde is cont act all bo ndterms and conditions to which the policyholder is contractually bound.terms and conditions to which the policyholder is contractually bound.
 Resolution of priority of coverage is proper between each insurer and policyholder, Resolution of priority of coverage is proper between each insurer and policyholder, 

and preferably visand preferably vis--àà--vis all other insurers.vis all other insurers.
 Reconcile obligations of primary, umbrella, excess and “specialty” coverages (e.g. EIL Reconcile obligations of primary, umbrella, excess and “specialty” coverages (e.g. EIL 

policies).policies).policies).policies).
 Identify the “occurrenceIdentify the “occurrence--based” versus “claimsbased” versus “claims--made” coverages.made” coverages.
 Analyze which policies have a duty to defend, a duty to indemnify for defense costs Analyze which policies have a duty to defend, a duty to indemnify for defense costs 

or no duty to defend or indemnify for such costs. Then analyze if the defense or no duty to defend or indemnify for such costs. Then analyze if the defense 
obligation is within, or in addition to, policy limits.obligation is within, or in addition to, policy limits.

f f l ( d f df f l ( d f d Ascertain facts of claim (e.g. nature and timing of events causing damage, nature Ascertain facts of claim (e.g. nature and timing of events causing damage, nature 
and timing of damage, amount of past damage and potential for future damage).and timing of damage, amount of past damage and potential for future damage).

Mary Ellen Scalera, Esq.Mary Ellen Scalera, Esq.
Riker DanzigRiker Danzig
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SUBROGATIONSUBROGATION AND ADDITIONAL AND ADDITIONAL 
INSURED CONSIDERATIONSINSURED CONSIDERATIONSINSURED CONSIDERATIONSINSURED CONSIDERATIONS

Sherilyn PastorSherilyn Pastor
McCarter & English LLPMcCarter & English LLPMcCarter & English, LLPMcCarter & English, LLP
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Additional Ins edsAdditional Ins edsAdditional Insureds Additional Insureds 

Wh I d h itWh I d h it When an Insured has its own coverage When an Insured has its own coverage 
and also is an Additional Insured under and also is an Additional Insured under 

th ’ li th i bth ’ li th i banother’s policy, the issues can be another’s policy, the issues can be 
challengingchallenging

ff Priority of coverage Priority of coverage 
 Sharing available limitsSharing available limits
 Navigating subrogation issuesNavigating subrogation issues
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Limitations on Settlement?Limitations on Settlement?Limitations on Settlement? Limitations on Settlement? 
 Case law mixedCase law mixed Case law mixedCase law mixed
 In some states, absent bad faith, an In some states, absent bad faith, an 

i h t it li li it bi h t it li li it binsurer may exhaust its policy limits by insurer may exhaust its policy limits by 
funding a settlement entered into by only funding a settlement entered into by only 

i d if it bl t l lli d if it bl t l llone insured if it was unable to resolve all one insured if it was unable to resolve all 
claims against all insuredsclaims against all insureds

 In some states, insurer acts in bad faith if In some states, insurer acts in bad faith if 
it settles for policy limits but does not it settles for policy limits but does not 
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obtain a release for all insuredsobtain a release for all insureds



A Related Issue:  “Deeming” A Related Issue:  “Deeming” gg
Policies ExhaustedPolicies Exhausted

 Case law not uniform on effectiveness as Case law not uniform on effectiveness as 
against third partiesagainst third partiesg pg p

 Some courts hold that an AI cannot Some courts hold that an AI cannot 
extinguish the coverage rights of the NIextinguish the coverage rights of the NIextinguish the coverage rights of the NI extinguish the coverage rights of the NI 
by agreementby agreement

 Some courts allow an insurer to exhaust aSome courts allow an insurer to exhaust a Some courts allow an insurer to exhaust a Some courts allow an insurer to exhaust a 
policy by good faith agreement, even if policy by good faith agreement, even if 
payments do not actually exceed thepayments do not actually exceed the
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payments do not actually exceed the payments do not actually exceed the 
policy limitspolicy limits



S b ogationS b ogationSubrogation Subrogation 

 Imposes liability on an ultimately Imposes liability on an ultimately 
responsible partyresponsible partyresponsible partyresponsible party

 Allows entity that pays another’s loss to Allows entity that pays another’s loss to 
succeed to that party’s rights andsucceed to that party’s rights andsucceed to that party s rights and succeed to that party s rights and 
obtain reimbursement from the obtain reimbursement from the 
ultimately responsible partyultimately responsible partyultimately responsible partyultimately responsible party
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SubrogationSubrogation--Related Settlement Related Settlement gg
ConsiderationsConsiderations

 Allowed or waivedAllowed or waived
“M d Wh l ” d t i“M d Wh l ” d t i “Made Whole” doctrine“Made Whole” doctrine

 Details relating to any subrogation suitDetails relating to any subrogation suit
 Limitations on confidentiality Limitations on confidentiality 

agreementsagreementsgg
 Information necessary to establish right Information necessary to establish right 

to pursue subrogation claimsto pursue subrogation claims
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Comments and Conside ationsComments and Conside ationsComments and Considerations:Comments and Considerations:
 Should/may the subrogation right against other insureds or other carriers Should/may the subrogation right against other insureds or other carriers 

b i d t li h ld f fi lit f ttl t ?b i d t li h ld f fi lit f ttl t ?be assigned to policyholder for finality of settlements?be assigned to policyholder for finality of settlements?
 Will monies obtained through subrogation be paid back to insurer, used as Will monies obtained through subrogation be paid back to insurer, used as 

an offset for future payments or serve to “revive” policy limits?an offset for future payments or serve to “revive” policy limits?
 Should any settlement agreement contain a reShould any settlement agreement contain a re--opener for monies recouped opener for monies recouped 

h h b i ?h h b i ?though subrogation?though subrogation?
 What is the knowledge of insurer and/or policyholder regarding other What is the knowledge of insurer and/or policyholder regarding other 

potential insureds under the policy, and how is that risk assumed or potential insureds under the policy, and how is that risk assumed or 
handled upon settlement?handled upon settlement?

h ff b l h d h d’h ff b l h d h d’ Is there an effect by settlement with one insured upon another insured’s Is there an effect by settlement with one insured upon another insured’s 
rights to coverage, access to policy limits, etc.?rights to coverage, access to policy limits, etc.?

 Once settled, what is the current relationship, if any, between the signatory Once settled, what is the current relationship, if any, between the signatory 
insured and any noninsured and any non--signatory insureds, and how does that affect the signatory insureds, and how does that affect the 
nat e and e tent of the elease of the settling ins e ? Can the isk ofnat e and e tent of the elease of the settling ins e ? Can the isk ofnature and extent of the release of the settling insurer? Can the risk of nature and extent of the release of the settling insurer? Can the risk of 
exposure to a settling insurer be reduced through an indemnification by the exposure to a settling insurer be reduced through an indemnification by the 
signatory settling insured?signatory settling insured?

 Who, generally, assumes the risk of competing subrogation claims, and can Who, generally, assumes the risk of competing subrogation claims, and can 
that risk be contractually assumed?that risk be contractually assumed?
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that risk be contractually assumed?that risk be contractually assumed?
Mary Ellen Scalera, Esq.Mary Ellen Scalera, Esq.

Riker DanzigRiker Danzig



Resolving Coverage Issues in theResolving Coverage Issues in theResolving Coverage Issues in the Resolving Coverage Issues in the 
Context of Covered and Context of Covered and 

Uncovered ClaimsUncovered Claims

Mary Ellen ScaleraMary Ellen Scalera
Riker Danzig Scherer Hyland Perretti Riker Danzig Scherer Hyland Perretti 

LLPLLP
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Conside ationsConside ationsConsiderations:Considerations:
 Extent, if any, of duty to defendExtent, if any, of duty to defend Extent, if any, of duty to defendExtent, if any, of duty to defend
 Duty to defend versus duty to indemnifyDuty to defend versus duty to indemnify
 Timing of coverage disputesTiming of coverage disputes
 Need for consultants/experts to establish Need for consultants/experts to establish 

divisible damagesdivisible damages
 Use of decision trees to assist in analysisUse of decision trees to assist in analysis Use of decision trees to assist in analysisUse of decision trees to assist in analysis
 Allocation of divisible damagesAllocation of divisible damages
 Nuances of applicable law (e.g. NJ, CA Nuances of applicable law (e.g. NJ, CA Cumis Cumis ua ces o app cab e a (e g , Cua ces o app cab e a (e g , C Cu sCu s

counsel appointment) re: defense dutycounsel appointment) re: defense duty
 Exclusions which bar coverage or provide Exclusions which bar coverage or provide 

coverage discount/methods of calculatingcoverage discount/methods of calculating

2424

coverage discount/methods of calculating coverage discount/methods of calculating 
coverage discountscoverage discounts



Conside ationsConside ationsConsiderations:Considerations:
 Whose burden of proof to establish covered damages and does it shift?Whose burden of proof to establish covered damages and does it shift?

A id f ti th h i di id l i ttl tA id f ti th h i di id l i ttl t Avoidance of creating coverage gaps through individual insurer settlementsAvoidance of creating coverage gaps through individual insurer settlements
 Attempts to settle globally with insurers with “like” policy terms (e.g. same Attempts to settle globally with insurers with “like” policy terms (e.g. same 

layer, similar policy terms)layer, similar policy terms)
 Resolution of key issues:Resolution of key issues:

 Who retains control of the litigation and settlement authorityWho retains control of the litigation and settlement authority
 Who processes new claims (if any) and under what protocolWho processes new claims (if any) and under what protocol

 Timing of negotiations Timing of negotiations –– wait until judgment on underlying claim or wait until judgment on underlying claim or 
commencement of declaratory judgmentcommencement of declaratory judgmenty j gy j g

 By retaining control of litigation does policyholder risk rendering a covered By retaining control of litigation does policyholder risk rendering a covered 
claim uncovered due to actions [e.g. failure to abide by policy conditions claim uncovered due to actions [e.g. failure to abide by policy conditions 
precedent (notice) and ongoing obligations (cooperation clause, voluntary precedent (notice) and ongoing obligations (cooperation clause, voluntary 
payments)]payments)]
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Settlement OptionsSettlement OptionsSettlement Options:Settlement Options:

 Final Funding AgreementFinal Funding Agreement
 Funding Agreement with “optFunding Agreement with “opt--out” orout” or Funding Agreement with optFunding Agreement with opt out  or out  or 

automatic termination on date or event automatic termination on date or event 
certaincertaincertaincertain

 CoverageCoverage--in Place (“CIP”) Agreementin Place (“CIP”) Agreement
P li B b kP li B b k Policy BuybackPolicy Buyback
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Key terms and issues in settlement Key terms and issues in settlement 
negotiations:negotiations:negotiations:negotiations:

 Use of Definitions section for:Use of Definitions section for:
 Identification of type of claims and costs to be covered (e.g. defense Identification of type of claims and costs to be covered (e.g. defense 

costs, environmental property damage, asbestos property damage, costs, environmental property damage, asbestos property damage, , p p y g , p p y g ,, p p y g , p p y g ,
asbestos bodily injury)asbestos bodily injury)

 Identification of Insurance Companies, Specific Policies and Identification of Insurance Companies, Specific Policies and 
Policyholders subject to settlement (including identification of specific Policyholders subject to settlement (including identification of specific 
lines of coverage if multiple policyholders involved)lines of coverage if multiple policyholders involved)

 Effective and termination datesEffective and termination dates
 Current impairment and/or “deemed” exhaustion of policy limits (both Current impairment and/or “deemed” exhaustion of policy limits (both 

subject to and not subject to agreement)subject to and not subject to agreement)
 Defense obligations and effect on limitsDefense obligations and effect on limitsgg
 Allocation of payments among signatories (percentages, etc.)Allocation of payments among signatories (percentages, etc.)
 Allocation of payments for purposes of impairment or exhaustion (may be Allocation of payments for purposes of impairment or exhaustion (may be 

left open for insurer or policyholder to calculate internally)left open for insurer or policyholder to calculate internally)
 Anticipation of exhaustion and continuation of payment by unexhaustedAnticipation of exhaustion and continuation of payment by unexhausted Anticipation of exhaustion and continuation of payment by unexhausted Anticipation of exhaustion and continuation of payment by unexhausted 

carriers (or automatic termination upon exhaustion of specific policies, carriers (or automatic termination upon exhaustion of specific policies, 
layers, etc. or option of relayers, etc. or option of re--negotiation prior to termination)negotiation prior to termination)

 Scope of releases for signatories/resolution of any pending coverage Scope of releases for signatories/resolution of any pending coverage 
lawsuitslawsuits
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lawsuitslawsuits
 Any “carveAny “carve--outs” from agreementouts” from agreement
 “Direct Action” statutes“Direct Action” statutes



Key terms and issues in settlement Key terms and issues in settlement 
ti titi tinegotiations:negotiations:

 Protocol for administration/defense and settlement of claims subject to Protocol for administration/defense and settlement of claims subject to 
agreement (including approval of defense counsel and settlements by agreement (including approval of defense counsel and settlements by 
multiple signatories)multiple signatories)

 Funding v. direct billing for defense and indemnity paymentFunding v. direct billing for defense and indemnity paymentg g y p yg g y p y
 What constitutes “necessary documentation” of claims by policyholder What constitutes “necessary documentation” of claims by policyholder 

for other signatories (e.g. product exposure, medical for other signatories (e.g. product exposure, medical 
documentation/diagnosis for asbestos bodily injury)documentation/diagnosis for asbestos bodily injury)

 Dispute resolution provisionsDispute resolution provisionsp pp p
 Representations and warranties/signatory expectationsRepresentations and warranties/signatory expectations
 Indemnification provisions/judgment reductions and retro Indemnification provisions/judgment reductions and retro 

premiums/fronting arrangementspremiums/fronting arrangements
 Contribution waiversContribution waivers Contribution waiversContribution waivers
 Confidentiality clausesConfidentiality clauses
 Reservation of rights as to theories, carved out claims, policies, etc.Reservation of rights as to theories, carved out claims, policies, etc.
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Other terms and issues in Other terms and issues in 
ttl t ti tittl t ti tisettlement negotiations:settlement negotiations:

 AmendmentsAmendments
 Integration clauseIntegration clausegg
 Severability clauseSeverability clause
 Provision for notices under agreementProvision for notices under agreemento s o o ot ces u de ag ee e to s o o ot ces u de ag ee e t
 “Most Favored Nations” clause“Most Favored Nations” clause
 Construction of agreement (titles, etc.)Construction of agreement (titles, etc.) Construction of agreement (titles, etc.)Construction of agreement (titles, etc.)
 Appendices (identification of policies, bound Appendices (identification of policies, bound 

signatory participants/subsidiaries)signatory participants/subsidiaries)
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RESOLVING COVERAGE ISSUES RESOLVING COVERAGE ISSUES 
WITH MULTIPLE INSURERS INWITH MULTIPLE INSURERS INWITH MULTIPLE INSURERS IN WITH MULTIPLE INSURERS IN 
THE CONTEXT OF LONGTHE CONTEXT OF LONG--TAIL TAIL 

CLAIMSCLAIMSCLAIMSCLAIMS

Sherilyn PastorSherilyn Pastor
M C t & E li h LLPM C t & E li h LLPMcCarter & English, LLPMcCarter & English, LLP
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Resol tion of Co e age Disp tesResol tion of Co e age Disp tesResolution of Coverage DisputesResolution of Coverage Disputes
 Many longMany long tail multitail multi insurer coverageinsurer coverage Many longMany long--tail, multitail, multi--insurer coverage insurer coverage 

disputes are resolved (in whole or part) disputes are resolved (in whole or part) 
by settlementby settlementby settlementby settlement

 Settlement can resolve disputes, Settlement can resolve disputes, 
i l di f t l i h dli ii l di f t l i h dli iincluding future claims handling, in including future claims handling, in 
ways that differ from the precise terms ways that differ from the precise terms 
f th i l d i li if th i l d i li iof the involved insurance policiesof the involved insurance policies
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Potential Ad antagesPotential Ad antagesPotential AdvantagesPotential Advantages

A id d b d f liti tiA id d b d f liti ti Avoid expense and burden of litigationAvoid expense and burden of litigation
 Control disclosure of sensitive informationControl disclosure of sensitive information
 Avoid rulings that can affect other Avoid rulings that can affect other 

litigationslitigationsgg
 Underlying liability caseUnderlying liability case
 Other coverage lawsuitsOther coverage lawsuitsOt e co e age a su tsOt e co e age a su ts

 Preserve amicable business relationshipPreserve amicable business relationship
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Basic Conside ationsBasic Conside ationsBasic ConsiderationsBasic Considerations

 The policies to be settledThe policies to be settled

 The claims and costs to be resolvedThe claims and costs to be resolved

 Any offsets to be addressedAny offsets to be addressed

 The applicable allocation lawThe applicable allocation law The applicable allocation lawThe applicable allocation law
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Allocation Conside ationsAllocation Conside ationsAllocation ConsiderationsAllocation Considerations
 All sumsAll sumsAll sumsAll sums
 Pro rataPro rata

Pro rata by years and limitsPro rata by years and limits Pro rata by years and limits Pro rata by years and limits 

Th ll ti th d tili d l d tTh ll ti th d tili d l d tThe allocation method utilized can lead to The allocation method utilized can lead to 
different outcomesdifferent outcomes

Understand the allocation method(s) Understand the allocation method(s) 
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Settlement StructuresSettlement Structures

 Release of Specific ClaimsRelease of Specific Claims Release of Specific ClaimsRelease of Specific Claims

Policy BuyPolicy Buy BackBack Policy BuyPolicy Buy--BackBack

 Coverage in PlaceCoverage in Place

 Interim Defense AgreementsInterim Defense Agreements
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Considerations for CIP Considerations for CIP 
AgreementAgreement

 Payment for past costsPayment for past costs
Lump sum vs. Series of paymentsLump sum vs. Series of paymentsLump sum vs. Series of paymentsLump sum vs. Series of payments

 Types of future claims to be paidTypes of future claims to be paid
Protocol for submissionProtocol for submission Protocol for submissionProtocol for submission

 Policies involvedPolicies involved
 Allocation to relevant coverage blockAllocation to relevant coverage block
 ConfidentialityConfidentiality
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 TerminationTermination



Allocation of Payment to Specific Allocation of Payment to Specific y py p
Policies or ClaimsPolicies or Claims

Specific and Binding AllocationSpecific and Binding AllocationSpecific and Binding AllocationSpecific and Binding Allocation
vs.vs.

R i Ri ht t All t I d d tlR i Ri ht t All t I d d tlReserving Right to Allocate IndependentlyReserving Right to Allocate Independently
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Potential Impact on NonPotential Impact on Non--pp
Settling InsurersSettling Insurers

 Exhaustion of underlying limitsExhaustion of underlying limitsy gy g
 Contribution RightsContribution Rights
 Settlement CreditsSettlement Credits Settlement CreditsSettlement Credits
 Discovery of Settlement TermsDiscovery of Settlement Terms
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Confidentialit Conside ationsConfidentialit Conside ationsConfidentiality ConsiderationsConfidentiality Considerations

 Confidentiality and F.R.E. 408Confidentiality and F.R.E. 408
 LimitationsLimitations LimitationsLimitations

 fact of settlementfact of settlement
 settlement allocation if the settlementsettlement allocation if the settlement settlement allocation if the settlement settlement allocation if the settlement 

pertains to pooled, stamp, quota share pertains to pooled, stamp, quota share 
arrangements among nonarrangements among non--participating and/orparticipating and/orarrangements among nonarrangements among non participating and/or participating and/or 
insolvent insurersinsolvent insurers
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“Most Fa o ed” Ins e“Most Fa o ed” Ins e“Most Favored” Insurer“Most Favored” Insurer

 Some insurers request that they be Some insurers request that they be 
notified if the policyholder agrees tonotified if the policyholder agrees tonotified if the policyholder agrees to notified if the policyholder agrees to 
“better terms” with another insurer and “better terms” with another insurer and 
provided those same termsprovided those same termsprovided those same termsprovided those same terms
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Indemnification Req estsIndemnification Req estsIndemnification RequestsIndemnification Requests
 Indemnification can obligate insured toIndemnification can obligate insured toIndemnification can obligate insured to Indemnification can obligate insured to 

defend and indemnify the settling insurer defend and indemnify the settling insurer 
 Contribution claims by nonContribution claims by non--settled insurerssettled insurers Contribution claims by nonContribution claims by non settled insurerssettled insurers
 Direct action claims by tort claimantsDirect action claims by tort claimants
 Claims by nonClaims by non--settled insuredssettled insureds Claims by nonClaims by non settled insuredssettled insureds
 Reinsurance claimsReinsurance claims

LimitationsLimitations LimitationsLimitations
 AlternativesAlternatives
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Discussions with Multiple Discussions with Multiple pp
InsurersInsurers

 The more insurers and parties involved the The more insurers and parties involved the 
more likely they will disagree with each othermore likely they will disagree with each othermore likely they will disagree with each othermore likely they will disagree with each other
 Finger pointing over obligations and liabilityFinger pointing over obligations and liability
 Insurer disagreements over coverage issuesInsurer disagreements over coverage issues

 Does the excess follow form?Does the excess follow form?
 Are the coverage positions consistent?Are the coverage positions consistent?

Policyholder positions taken with one carrierPolicyholder positions taken with one carrier Policyholder positions taken with one carrier Policyholder positions taken with one carrier 
may prejudice coverage with another carriermay prejudice coverage with another carrier
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Comments and Considerations:Comments and Considerations:
 Early establishment of coverage chart (including Early establishment of coverage chart (including 

prepre--term cancellations, stub policies, multiterm cancellations, stub policies, multi--year year 
policies)policies)policies)policies)

 Applicable law on policy terms and limitsApplicable law on policy terms and limits
 Actual or created gaps in coverageActual or created gaps in coverage Actual or created gaps in coverageActual or created gaps in coverage
 Early use of consultants (locate coverage Early use of consultants (locate coverage 

establish coverage chart, calculations of past establish coverage chart, calculations of past 
and estimations of future damages)and estimations of future damages)and estimations of future damages)and estimations of future damages)

 Claims reporting requirements before, during Claims reporting requirements before, during 
and after settlement negotiationsand after settlement negotiationsgg

 Allocation principles to be applied (Allocation principles to be applied (CarterCarter--
WallaceWallace? pro? pro--rata? hybrid? thresholds?)rata? hybrid? thresholds?)

Mary Ellen Scalera EsqMary Ellen Scalera Esq
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Resolving Coverage Issues with Resolving Coverage Issues with g gg g
Multiple Insurers When Multiple Insurers When 

Policyholder Must ContributePolicyholder Must ContributePolicyholder Must ContributePolicyholder Must Contribute

Mary Ellen ScaleraMary Ellen Scalera
Riker Danzig Scherer Hyland Perretti Riker Danzig Scherer Hyland Perretti 

LLPLLP
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Impo tant Initial Conside ationsImpo tant Initial Conside ationsImportant Initial Considerations:Important Initial Considerations:

 As full a picture of coverage as possible, As full a picture of coverage as possible, 
including all insured and uninsured including all insured and uninsured gg
periods.periods.

 Likely law to be applied and effect onLikely law to be applied and effect on Likely law to be applied and effect on Likely law to be applied and effect on 
allocation and treatment of uninsured allocation and treatment of uninsured 
periods (e g NJperiods (e g NJ CarterCarter--WallaceWallace allocationallocationperiods (e.g. NJ periods (e.g. NJ CarterCarter WallaceWallace allocation, allocation, 
propro--rata, equal shares or “all sums”).rata, equal shares or “all sums”).
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Othe Conside ationsOthe Conside ationsOther Considerations:Other Considerations:

 Agreement as to actual or method of Agreement as to actual or method of 
exhaustion of underlying policiesexhaustion of underlying policiesy g py g p

 Actual or “deemed” triggered policies (site Actual or “deemed” triggered policies (site 
by site claim by claim “touch the block”)by site claim by claim “touch the block”)by site, claim by claim, touch the block )by site, claim by claim, touch the block )

 Drop down methodologyDrop down methodology
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R l i CR l i CResolving Coverage Resolving Coverage 
Mindful of ExhaustionMindful of ExhaustionMindful of Exhaustion Mindful of Exhaustion 

and Trigger Issuesand Trigger Issuesgggg

Daniel J. Struck, Esq.Daniel J. Struck, Esq.Daniel J. Struck, Esq.Daniel J. Struck, Esq.
Much ShelistMuch Shelist
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Daniel J. Struck
PrincipalPrincipal

Daniel J. Struck, a Principal in the firm's 
Policyholders' Insurance Coverage and LitigationPolicyholders  Insurance Coverage and Litigation 
& Dispute Resolution practice groups, represents 
corporate and individual policyholders 
throughout the United States in insurancethroughout the United States in insurance 
coverage litigation and provides counsel 
regarding complex insurance advisory matters. 
He can be reached at 312 521 2736 orHe can be reached at 312.521.2736 or 
dstruck@muchshelist.com.
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McCARTER & ENGLISH
Four Gateway Center
100 Mulberry Street

Sherilyn Pastor, Esq.Sherilyn Pastor, Esq.
100 Mulberry Street
Newark, NJ 07102
(973) 622-4444
www.mccarter.com

Sherilyn Pastor is the Practice Leader of McCarter & English’s Insurance Coverage 
Group, and a member of the Firm’s Executive Committee. She has secured hundreds of 
millions of dollars in insurance assets for a broad range of policyholder clients. She also 
provides advice to clients assessing their potential risks, analyzing new insurance 
products and considering the adequacy of their existing insurance programs.

Ms. Pastor is recognized by Chambers USA as among "Leaders in their Field“ and she is 
a recipient of the YMCA’s Tribute to Women in Industry award.  She was named one of 
New Jersey's “Best 50 Women in Business” by NJBIZ, a weekly business journal 
recognizing women for their outstanding contributions to their industry and community; 
and also is recognized in The International Who's Who of Insurance & Reinsurance and 
as a New Jersey Super Lawyer. 

Ms. Pastor is the Vice-Chair of the ABA’s Insurance Coverage Litigation Committee. She 
publishes and lectures frequently on a variety of topics including insurance coverage, 
trial advocacy, pretrial practice and professional responsibility. She serves on the 
Editorial Boards of the Insurance Coverage Law Bulletin, and Appleman on Insurance.  
She teaches the National Institute for Trial Advocacy’s trial and deposition skills 
programs.  She is a member of the New Jersey Supreme Court’s Professional 
Responsibility Rules Committee
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Responsibility Rules Committee.



Mary Ellen Scalera, Esq.Mary Ellen Scalera, Esq.
Riker Danzig Scherer Hyland & Perretti LLP

Headquarters Plaza
One Speedwell Avenue
Morristown NJ 07962Morristown, NJ 07962

(973) 451-8501
www.riker.com

Mary Ellen Scalera, a partner with the Firm, practices in Riker Danzig’s Insurance Group. Her y , p , p g p
20+ years of complex litigation experience has had a heavy emphasis in insurance coverage. 
She has represented major insurance companies in matters involving losses under first-party 
property, commercial/general liability, automobile, multi-peril and marine policies. She has 
litigated for, and provided coverage advice to, insurance companies on various types of claims, 
including but not limited to those related to property losses, environmental contamination and 

di ti b t b dil i j d b t t d t li bilit l t d tiremediation, asbestos bodily injury and abatement, products liability, completed operations, 
advertising injury, copyright/trade dress/patent infringement and business interruption.

She is also a trained mediator, and has long held an AV® Peer Review Rating from LexisNexis 
Martindale-Hubbell -- which places her at the highest level of professional excellence.  She has 
been named as a NJ Super Lawyer and is included in the 2011 Martindale-Hubbell Barbeen named as a NJ Super Lawyer, and is included in the 2011 Martindale-Hubbell Bar 
Register of Preeminent Women Lawyers. 

Ms. Scalera has represented major domestic, U.K. and Bermuda insurance companies in both 
trial counsel and national/coordinating counsel capacities on coverage issues under primary, 
umbrella and excess policies. She also has extensive experience litigating asbestos bankruptcy p p g g p y
matters. 

ms. Scalera has litigated matters in the New Jersey state and federal courts, and has acted in a 
national counsel capacity in coverage matters in the state and federal courts of New Jersey, 
New York, Ohio, Illinois, Texas, Pennsylvania, West Virginia and California. 
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Ms. Scalera serves on the Firm Management Committee. She has served on the Editorial 
Board of The Environmental Claims Journal, and has lectured on insurance coverage allocation 
issues at Mealey’s and other conferences in various states. 


