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Sound Quality
If you are listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.
If the sound quality is not satisfactory, you may listen via the phone: dial
1-877-447-0294 and enter your Conference ID and PIN when prompted.
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately
so we can address the problem.
If you dialed in and have any difficulties during the call, press *0 for assistance.
Viewing Quality
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right of the slides. To exit full screen, press the Esc button.
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Affirmation/Evaluation after the webinar.
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that you will receive immediately following the program.
For additional information about continuing education, call us at 1-800-926-7926
ext. 2.
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If you have not printed the conference materials for this program, please
complete the following steps:
•

Click on the link to the PDF of the slides for today’s program, which is located
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printer icon.
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Introduction – Western Solar Landscape
• The majority of the US solar resource is located
west of the 100th meridian
• Federal and state land managers control
significant lands in the western US suitable for
large scale solar development
• Understanding siting and permitting requirements
specific to each type of land ownership is critical to
evaluating specific projects
• Tribal lands also offer significant solar resources;
regulatory structure is beyond the scope of this
presentation
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Federal Public Lands Overview
• In contrast to eastern US, substantial land areas in
Western US were never sold into private ownership
before the homesteading era effectively ended in 1933.
• Federal public lands can effectively be divided into three
types: special purpose reservations (e.g. National Parks,
National Forests); proprietary lands (e.g. post offices,
GSA surplus property); and residual public domain
managed by U.S. Bureau of Land Management (BLM)
• This presentation concerns the third type of federal
property: BLM public lands
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BLM Solar Program I
• BLM controls massive acreage in desert southwest: 98.3
million acres in six southwest states
• Current BLM solar program authorized by 2012
“Programmatic EIS (PEIS) for Solar Energy
Development in Six Southwestern States” (aka Western
Solar Plan)
• PEIS allows tiering of environmental analysis for
individual projects in the six included states – site
specific analysis, rather than global
• Projects outside SEZs require “variance” or land use
plan amendment.
• Projects outside six WSP states treated on stand-alone
basis
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BLM Solar Program II – Key Concepts
• Solar Projects permitted as
non-linear rights-of-way (43
CFR 2800)
• Solar Energy Zones (SEZs)
pre-identified as areas
where BLM will prioritize
solar. 19 SEZs to date.
• Dual-track system of
competitive leasing (43
CFR 2809) and noncompetitive grants (43 CFR
2804) with competitive
leasing given preference
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BLM Siting Process
• Determine BLM solar management status
– SEZ: available.
– Variance area: variance process described in
https://blmsolar.anl.gov/variance/process/
– Excluded area: requires land use plan amendment
– Outside six WSP states: consult applicable BLM land
use plan for withdrawals (e.g. wilderness study areas)
• Pre-application meeting encouraged (43 CFR 2804.10)
• Application (SF-299) filed in local BLM field office
• Non-competitive grant applications allowed in SEZs only
in limited circumstances (43 C.F.R. 2809.17(d)(2))
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The Big Three in Processing BLM Solar
Applications: NEPA, NHPA and ESA
• BLM will review all applications under National
Environmental Policy Act (NEPA).
– Existing Solar PEIS allows tiering of NEPA in SEZs; don’t need
to re-invent the wheel on issues covered in PEIS
– PEIS contains abundant data on lands and potential issues
within SEZs

• National Historic Preservation Act (NHPA)
– Intensive survey for cultural resources
– Native American consultation: Tribes have a significant say

• Endangered Species Act (ESA)
– BLM must consult with ESA to determine whether project may
jeopardize threatened or endangered species
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Issues in Flux (This is 2020, after all)
• Trump streamline of CEQ NEPA regulations:
– Litigation certain; subject to Congressional Review Act

• Trump repeal and replacement of Obama Clean Water
Act 404 dredge and fill regulations:
– Significant difference in treatment of ephemeral desert erosion
features.
– Complex litigation situation

• Compensatory mitigation requirements unclear.
• Solar industry criticism of BLM plan:
– Cumbersome variance process
– The rent is too damn high. BLM rent and capacity fees higher
than similarly situated private, state and tribal lands.
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Western State Trust Lands – A Solar Siting
Alternative to Federal Public Lands
• State “trust” lands are a little-known class of
lands – lands granted to western states at
statehood to provide financial support for
state public schools and land grant
universities
• Typically managed to allow commercial use;
state land managers openly encourage
renewable development on state trust lands
• Significant land base in western states other
than Nevada: AZ(9.2mm acres); NM(8mm);
Texas (2.8mm); CO(2.8mm); UT(3.4mm).
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Siting Solar on State Trust Lands - Overview
• Authorization in form of commercial lease
• States vary in level of environmental review,
but typically much less rigorous than federal
process (except CA)
• Solar development on state land may be
exempt from local zoning:
– Exempt: UT, ID, NM
– Not exempt: CO

• Lease rates typically higher than private land,
less than BLM
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Resources – Solar Development on BLM
Lands
• BLM Western Solar Plan
https://blmsolar.anl.gov/
• IEEFA Report on BLM Solar Siting
Problems: https://ieefa.org/wpcontent/uploads/2020/06/Federal-LandAgency-Lags-on-Solar-DevelopmentApprovals-Across-SW-US_June-2020.pdf
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Resources – Solar Development on State
Lands
• https://www.glo.texas.gov/energybusiness/renewables/index.html
• https://www.slc.ca.gov/renewablegeothermal-energy/
• https://www.nmstatelands.org/divisions/comm
ercial-resources/renewable-energy/
• https://slb.colorado.gov/lease/renewableenergy
• https://trustlands.utah.gov/businessgroups/surface/special-useleases/renewable-energy-facility-leases/
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Solar Energy Project
Development in the Midwest
Zoning, Permitting and Land Use Challenges and
Considerations, and Incentive Opportunities
Kyle Barry
Partner (Springfield, Illinois)
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Siting Permits for Solar in the Midwest
▪ Minnesota
• Minnesota PUC Siting Permit: 50MW or greater

• Local Conditional Use Permit: Less than 50MW
▪ Wisconsin
• Wisconsin PSC: CPCN: 100 MW or greater
• Local Conditional Use Permit: Under 100MW

▪ Illinois
• County Board: SUP, CUP or None (if no zoning)
• Not true for transmission – CPCN required (Missouri, too)
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Regulatory Challenges
▪ Endangered/Threatened species (federal and state) consultation
• The Chorus Frog
▪ Cultural Resource review consultation

▪ State Farmland Preservation Acts
▪ LESA
▪ AIMA
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Land Use Challenges and Considerations
▪ Prime agricultural land lease costs
▪ Pre-Annexation Agreements
▪ Setbacks

▪ Fencing/Buffer zones
▪ Coal/Mineral rights issues
▪ CRP
▪ Drainage repair considerations
▪ State conservation easements
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Real Estate Taxes
▪ Statewide Fund
• In Wisconsin, for projects over 50MW, property taxes eliminated, but
project pays into utility aid fund which is shared with county and local
townships
• 100 MW project generate $233k for county and $167k for townships
per year
▪ Standardized Assessed Value, but Local Taxation

• Illinois statute imposes standardized assessed value for solar
• Project subject to local rates and jurisdictions for taxation
• Project receives new PIN and pays all taxes (land as well)
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Incentive Opportunities
▪ Minnesota
• Equipment associated with solar energy production is exempt from
Minnesota sales tax
▪ Illinois Enterprise Zone
• Sales/Use Tax Exemptions
• Real Estate Tax Abatement (potential)
• No High Impact Business (unlike wind)
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Solar Energy Project Development in
the Southeast and Mid-Atlantic
Zoning, Permitting and Land Use Challenges and Considerations,
and Incentive Opportunities
D. Brennen Keene, Partner and Co-Chair
Richmond, Virginia
September 2020
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Overarching Issues
▪ Identifying the locality(ies) that have jurisdiction over the Project

▪ Identifying all local approvals necessary for development of the Project
▪ PILOTS, FILOTS, Incentives and Siting Agreements
▪ Aligning lease provisions with local land use approvals
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Which Locality Has Land Use Authority Over the Project
▪ In most cases, the locality with land use authority is relatively easy to
determine.
• Resources include local GIS maps and local planning offices

▪ State-level examples
• Virginia
― Counties and cities are independent, but towns are within counties

― Towns typically have independent zoning authority, but the county may have authority over
certain development activities in the town
― Not all localities manage stormwater permitting

• North Carolina
― Counties and towns may have independent zoning authority, but be careful of extraterritorial authority issues
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Identifying the required local land use approvals
▪ By-right, rezoning, use permit or something else?
• The use may be by-right now, but look for ways maintain that status.
― Zoning confirmation letters
– E.g., Virginia’s estoppel provision

― Vested rights
– Georgia’s approach to vested rights

• If there is no solar ordinance, what’s next?
― Zoning administrator interpretations of similar uses

• Look for other local permits that may be required.
― Example, Virginia’s requirement for SIA determinations (Va. Code section 15.2-2232) and
siting agreements
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Does the Locality Have Limits on Its Authority?
▪ Dillon’s rule versus home rule.
• Dillon’s rule defined
• Home rule defined

▪ Is the state a Dillon’s rule state, a home rule state, or both?
▪ Why does it matter?
• The developer’s ability to “get to yes” may have limitations
― Example—Siting agreements in Virginia
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Tax Abatements and Other Incentives
▪ Statutory tax abatements

▪ PILOT Agreements
▪ FILOT Agreements
▪ Other types of agreements
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Land Agreement Provisions
▪ Scope of landowner cooperation.
• Does the locality require a particular document (e.g., a power of attorney)
• What to do if the landowner wants approval rights over the permitting.

▪ Tax provisions in a lease.
• Understanding local tax authority over the project and how it is assessed
― What portions of the project are assessed by the locality (e.g., land versus improvements)?
― When are assessments made?
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QUESTIONS?
Thank you
for attending
today’s webinar!
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McGuireWoods is setting – and raising –
the standard for what clients
expect from law firms.
- BTI CONSULTING

1,100 lawyers | 21 offices | www.mcguirewoods.com
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Thank You
John W. Andrews, Counsel
Snell & Wilmer
jandrews@swlaw.com
Kyle C. Barry, Partner
McGuireWoods
kbarry@mcguirewoods.com

D. Brennen Keene, Partner
McGuireWoods
bkeene@mcguirewoods.com
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